Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



r 



> • 



' . / , 



-J 



/ / 



< ^ ,' < . 



/ 






/ 



W.J 



•- J 



?jsg 






r 



/ 



V-' 



t 






w. J 



THE 



LEGAL OBSERVER. 



OR 



JOURNAL OP JUMSPRUDENCE. 



PUBLISHED WEEKLY. 



November 1831, to April, 1832, 



INCLUSIVE. 

la 



Quod magb ad N08 

et nescire malam etty i^pUuiius." 

HORAT. 



VOL. III. 



LONDON: 

TTTBIiISHBD fOR TBI FKOPBIBTOK* BT 

JOHN RICHARDS^ 

hAW BOOKSBIXBR AND PUBUflHBR, 194, FtEKT STRBBT: 

ADAM BLACK, EDINBURGH: 
HODOBS AND SMITH. DUBLIN. 



b>^^.SM3. 





%^X 


^^\ % 







W. Popl«» Piiitter, 
67» Chancery Lane* 



CONTENTS OF VOLUME III. 



9 

Changes in the Law. 

The Game Act, 33, 261. 
Interpleader Act, S5. 
Vestries' Act, 108. 
Hackney Coach Act, 124. 
Miscellaneous Acts, 153. 
Coal Act, 258. 

Law Rbform : 

General Registry, 6, 285, 356, 369, 371, 

391, 418. 
On the Commissions for Enquiry, 240. 
On the Third Common Law Report, 
Proposed alterations in the Ecclesiastical 

Courto, 389, 402, 421. 
Church Property, 317. 
Imprisonment for debt, 3/0. 
Criminal Code — Punishment for Tlicft, 

389, 415. 
Bankruptcy, 365, 414, 420. 
Real Property Bills, 399. 



New Bills in Parliament : 

Amendment of Vestries' Act, 206. 
Anatomy, 171, 223. 
Attestation of Instruments, 389. 
Abolition of Punishment of Death for 
/- *' Theft, 389. 

Regulation of Sherifls' expenses, 308. 
Sentence of Death, 362. 
Bankrupt Act Amendment, 260. 
Common Law Process, 318, 336. 
Births Registration, 373. 

New Orders in Chancery, 99, 113. 

New Common Law Rules : 
Hilary Term, 224, 238. 
Easter Term, 405. 

The Bankruptcy Court, 1, 11, 19, 132, 140, 
142, 231, 322, 342, 365, 39f», 406. 
New Orders, 185, 406. 

Recent Decisions in the Superior 
Courts • : 
Lord Chancellor's Court. 



Recent Decisions in the Superior 
Courts : 
Rolls Court. 
Vice Chancellor's Court. 
King's Bench (before the Four Judges). 
King's Bench Practice Court, 
('ommon Pleas* 
Exchequer. 
Assizes. 

Sittings in the Superior Courts, 14, 73, 
74. 150, 163, 229, 230, 364, 379, 405. 

Circuits op the Judges, 263. 

Practical Points op General Interest: 
Agreements not to carry on Trades^ 4, 
Fraudulent Preference, 68. 
Liability of Married Women, 85, 125. 
Ch^ge on Benefices, 110. 
Lgp^es^by Mortgagor and Mortgagee, 139. 
'^m^sion to examine Witnesses, 155. 
.i^ty 



^ For the subjects of the Decisions, vide In- 
d0jt; and for the points decided, vide Quarterly 
Digea, 



4^i^Pity of Trustees, 193. 
^ dismissal of Servant,. 20^. . 
•1^ IJsury, 305. 

^ Rjspresentations of another's Capital, 339. 
" Stolen Bill, 385. 

Disputed Decisions. 

What Debts need not l>e included inProbate 

Puty, 7, 356. 
Fraudulent Preference, 262. 
Mandamus, 292. • 



Practice : 

Terms and Returns, 311, 346. 

Costs : 

New Regulations, 380. 

Grievances to the Public and the Pro- 
PESsioN, 198, 237> 303. 

On the Misapplication op the Revenues 
op the Inns op Court, 72, 105, 121, 
169, 269, 333, 415. 

The Lord Chancellor's Judgments, 301. 

Popular Legal Authors : 
SirEdwardSugden,49. 

Rk views :— Sec Index. ^ 



CONTENTS. 



The Phopkety Lawyer : 

Auction Dttty on Sales by Assignees, 288. 
Titles to Waste Laud, 367. 
Brewers' Leases, 398. 

Dissertations on CoNt«*ANom«, 30€> 325, 
340. 



Law Reporting, 128. 

Lectures: 

Professor ParVs» 21, 36. 

Laws of France : 

Imprisonment for Debt, 387. 
General Registry, 401. 

# ■ • - • • 

IVflSCIIIiLANBOUS DlSSBttTATIDNS ! -^ 

CNi refotin||rib& Payment of Taxes, 12. 
On the Law of Theatres and Theatrical 

Performaniiea^ 17' / . 

Go the Stamp Duty Acts, 157, 175, 210, 

243, 27^, 881, 355. 
CrimioalJostiee, 290. 
Double TitW to Etchfingedliandt, 29U 
Gholen^ and Laws of PidAic Health, 351* 

ATTttRNS YS AND^ SOLICITOR* : . - ..^ 

Liability for Ne^igenoej 9; 
Their Fees, ?59. 
Their N^imber, 3M» 

SbLBCTIONS rROM CORRRtPONDBNOdlj 241, 

275,342,357,370,422, 



Judicial Characters : 
Sir WiQiam Garrow, 253. 

Legal Biography : 

Sir Thomas More, 20. 

Sic G. S^ Hokoird^ 72. 

«irA.Hiift;n9. 

American Lawyer, 196. 

Sir Samuel RomiUy, 349, 381. 

< 

Letters of a Hbioblbvro Student : 
The CircuiU of the Jadget^ 397- . 



Lawyers in PAAitfdMillBiT».6Z. . 

Remarkable Trials : 

Anna Schonleben's Case, 41, 56. 

The Three Schmidts' Case, 1Z7, I*,' 1«). 
I . RJenihaaer's Case, 242, 277^ 
' Tlie Perrys' Case, 291. 

The Legal Reuiniscekt. 5. 

I * ■ f r • • < 

I ' 

Notes of Passing Btbnts, pauim. 

LsGAJb Societies: 

Law InstltaUon, 135, 216, f09. 

Minor Correspondbncv, 15, 47» 313. 
Answers to QuBittBS^.|MnMfi»« 
' Queries, pofMm. 



MiSOBUiANBA : • 

Legal Antiquities, Anecdsles, ,Sie. pn$rim^ 



f.' 



p 



• * * *. t 



^ 



.K 



Wfit liesal 0iMitvhtr. 



BffB 



V0L.IIL SATURDAY, NOVEMBER 5. 183L No. LV. 



■ " Quod mtgii ad Not 
FiitiiMt, ct nMcire malum est, agitamua.'* 



HORAV. 



TH8 

NEW COURT OF BANKRUPTCY, 

AS ESTABLISHED 
BT THE 1 & 2 WILL. 4f. C. 56.^ 

We are nov ab)« to lay before our readers 
B coaplete account of the new Court of 
Bankruptcy, whiqh will enable them to see 
Et one Tiew its various paru, and the 
powers and duties oi ito Judges, commis* 
sioaers, and officers. It is drawn entirely 
from a careful exaaiination and analysis 
of the acty and die section or sections 
warranting our conclusions will be always 
referred to. 

THE COUET. 

The act, after reciting in the pre- 
smble, that it is expedient that the rights, 
ts well of bankrupts themselyes as of 
creditors, may be enforced with as little 
expeoae and delay as possible, enacts 
that the King may, by charter, or letters 
patent, erect a Court, to be called <* The 
Court of Bankruptcy," which shall be a 
Court both of law and equity, and have 
Ell the nghts and privileges of a Court of 
record, as fully as are enjoyed by any of his 
Majesty's Courts of law at Westminster i> ; 
End Judges, comipissioners, and a registrar 
are to be appointed to preside and officiate 
in it. 

It is tp be regulated by rules and regu- 
lations which are hei:eafter to be made «; 
End all the laws and acts bow in force, 
rehiting to bankrupts, or to commissioners 
of bankrupts, are to extend to it, except 
Es otherwise directed by the act.*' The 
Judges of the Court are tp direct a seal 
to be made, in s,uch form as they shall see 
At; and tQ cause such documents to he 

* This IroportEDt act will be priated in the 
Mootbly Record for the present month, and 
will commence Vol. II. or that part of the 
work. 

^§§1.9. * $$ 2) ^ il* snd 34. 
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sealed therewith as, by the present law, or 
the orders of the Court, shall require to he 
so sealed.^ 

The Judges and commissioners of the 
Court are to have power in all matters 
within their respective jurisdiction; to 
take the whole or any part of the evidence, 
either tdvd voce, on oath, or upon affidavits, 
to be sworn before one of the Judges or 
commissioners, or a Master in Chancery, 
either ordinary or extraordinary, as the 
Court may direct, or as the Lord Chan- 
cellor may prescribe by any general rule 
to be made by virtue of this act*' 
' No Judge, commissioner, registrar, or 
deputy registrar, to be appointed under 
the act, shall, durii^ their continuance in 
office, practise as a barrister, attorney, or 
solicitor, or have their names on the rolls 
as such'; nor sit as a member of the 
House of Commons.*^ 

Having mentioned these eeneral mat- 
ters, which apply to the whole Court, we 
shall now proceed to enquire into the par- 
ticular powers of the different parts of the 
Court and its Judges. 

It is divided into, 1. The Court of 
Review ; 2. Two Subdivision Courts ; and, 
S. Commissioners' Courts. The persons to 
be appointed by the act to preside and 
officiate in them, are, 1. A chief Judge 
and three puisne Judges. 2. Six Com- 
missioners. 3. Two principal registrars, 
and eight deputv registrars. We shall 
proceed to consider the powers and duties 
of all of them. 

1. The CouH of Review.— The Court 
of review is the principal Court consti- 
tuted by the act. It is to sit in public, 
and to be composed of the chief Judge and 
the three puisne Judges, or any three of 
them. It is to have jurisdiction and power 
to hear, determine, and allow all such mat- 
ters in bankruptcy as are now usuaMy 
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brought. by petition or otherwise before 
'the Lord Chancellory whether the matter 
has arisen in any of thf other CQgrt§, or 
elsewhere; and^ls^ over all' such ol^er 
matters in bankruptcy as are assigned to it 
by this act, or shall be afterwards assigned 
to it J It is to be guided by rules and 
regulations^ to be. made hereafter*. .All 
matters are to be brought before the 
Court of Review by way of ^letitiont mo- 
tion, or special case, according to the rules 
to be hereafter provided. There is to be 
an appeal from it to the Lord Chancellor 
alone, and not to aay other equity Judge, 
on matters of law and equity, or on the 
refusal or admission of evidence; such 
appeal to be only on a special case (un- 
less the Chancellor shall otherwise direct), 
'to be certified by one of the Judges of 
the Court.i The Court of Review may 
direct any issue of ^act to be tried by a 
jury, betere any of its own Judges, or be- 
< for« a Judge or assize, and issue process 
. accordingly to >compel the attendance of 
. witnesses and Jurors.*" k may also, for the 
purpose of enforcing its orders and de- 

• crees, exercise all the powers vested for 
such purposes in any of his Majesty's 

* Courts ot record at Westminster. The 
costs of suits in it» between party and 
party, shall be in the discretion of the 

' Court, and shall be taxed by one of the 
Masters of the Court of Chancery.^ 

if any bankrupt shall have been com- 
mitted by a single commissioner, he roust 
be brought up before the Court of Review, 
or a Subdivision Court, within three days 
after such commitment, for examination.^ 

If any attorney or solicitor shall practise 
in the Court, not having been first ad- 
mitted and enrolled, complaint may be 
made to the Court of Review, which may 
punish the offender for the centempt.P 

If a bankrupt shall dispute his 4idjudi- 
cation, he shall bring the matter before 
the Court of Review.4 

2. SuUiniiion Cour^ — There are to 
' be two Courts to be called Subdivision 
Courts S each Court to consist of three 
commissioneesi who are to hear and de- 
termine the matters and thiiigSf and make 
the examinations to be hereinafter pre- 
scribed, and in particular they are to judge 
of matters referred to them by any one of 
the six commissioners*; the examination 
of a bankrupt who has been committed by 
a single commissioner < ; the examination 
of a bankrupt on other occasions*'; and 



the examination of disputed prooft of 
debts. ^ 

, , The Subflivision Cojurts may sit either 
in 'publi^'or privsfte, as ihey shall see fit, 
except where it is otherwise provided 
by the act, or by the rules hereinafter to 
be made.* * They may direct an issue to 
be tried by a jury before one of the fbur 
Judges on any matter of disputed debt.^ 
And thoracis to be an appeal from its de- 
cision or determination on any point of 
law or equity, or on a disputed debt, to the 
Court o£ RevieMT.y 

3. Commmumers Courts. — Each of the 
six commissioners will sit singly in a 
Court of his own. The matters to be dis- 
posed of b^ the Courts, and their powers 
and authorities, will be mentioned in consi- 
dering tlie duties of the commissioners. 

Having mentioned the diflerent parts of 
the Court, let us now consider 

THE JUDGES AND COMMISSIONEBS. . 

The persons to be appointed to sit in 
the new Court are ten. They are to be 
appointed by commission under the Great 
Seal, 4md are to consist of a Chief Judg e^ 
three piiisae Judges, and six comoiis- 
sioners, who are to have all the rights and 
privileges of a Judge of a Court #f re- 
cord, as the same are enjoyed by any oT 
his Majesty's Courts of' law at Westmin- 
ster, and who are to swear faithfully to 
discharge the duties of their office.* 

1 . 2%e Four Judges — The Chief Judge 
must be a Serjeant or barrister of ten 
years' standing at the bar; orof fiveyeara' 
standing at the bar*, having practised pre- 
viously five years as a special pleader*' be- 
low the bar. Heis to sit in the Court of Re- 
view, and exercise its powers in conjunction 
with the other Judges ; but his presence 
does not appear to be indispensable, as any 
three of the four Judges are sufficient to 



' 5 B. • 



■ 5 6. 



' §§ 3.31. 
»| 10. 
•I 7. 



{4. 
j 17. 
§ SO. 



' § sa '$.6. » § 30. ' §3i. 

■ I 1.8. ' § 1. 

^ This BeeniB to be a very proper provision, 
fts some of the ablest men in Westminster Hall» 
who have practised many years under the bar, 
could not otherwise be elifible to this appoint- 
ment, or to the others under the act. One of 
the ablest Judges now on the bench bad been 
only, it is believed, seven or eight years at the 
bar at the time of his elevation. It is singular, 
however, that this inclusion of practice under 
the bar is confined to that of special pleaders. 
It id well known that the most eminent members 
of the Chancery bar have practised as convey- 
ancers, many of them under the tmr; and furely 
an equity barrister is at least as fit for the ap- 
pointment as a common-law barrister. Perhaps 
a liberal construction of the act will obviate this 
apparent injustice. 
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coMlitdle' the Court.« As. one of its 
Judges, he has the power to settle conclu- 
sively^ the tenas of a special - case on an . 
appeal to the Lord Chancellor, or on an 
iiswe to be tried by a jury, which issue 
maip be directed to himself^ ; and in parti- 
otthsi eAtissue to try any matter of fact af., 
fectiji|^l|iti validity of the adjudication of 
any banknap^^ 

The Chief .tallKl is to have a salary of 
3000/^ payable oial af the Secretary of 
Bankrupts' account ^s:aBd a proportionate 
part to hjs executors and adpinjstrators in 
case of his death on any olhltr day than 
the quarter days. 

The three puisne Judges are l%lie Ser- 
jeants or barristers of uie same 8|lM||^ding 
aa the Chief Judge.** They ^re to ail^ in 
the Court of Review \ ai\4 any one of th^ 
may settle a special case on an appeal os 
ifsue conclusively: an issue directed by 
the. Court of Review to be tried before a 
jpry may be heard before any one of them, 
particularly an issue to try the validity of 
an aiyudication.^ The Judges of the 
Court of. Review* with the consent of the 
Lord Chancellor* may have power from 
Cime to time to make general rules and 
orders for regulating the practice of the 
Court, the sittings of the Judges and 
^^omqiissipners thereof, and the conduct of 
its other olBcers and practitioners. * The 
Judges shall have all the powers given 
by the act to the commissioners, with this 
dl&rence, that when a commissioner 
would .refer a matter to a Subdivision 
Court, a Judge shall refer it to the Court 
of Review.™ Each of the puisne Judges 
of Uie Court is to have 2000^ per annum, 
payable out of the Secretary of Bankrupts' 
account*, with a proportionate part to his 
executors or administrators in case of his 
death on any other day than the quarter 
days. 

2. Commissioners, — The six commis- 
sioners^ are to be barristers of seven years' 
standing ; or of four years' standing, lutving 
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> 5 11. Under the words of this section, it 
would teem that any three of the Judges, may 
mske these rules; as by § S. any three of the 
Ju^es may exercise all the powers of the Court 
of Review. 

• 5 «l. ■§50. 

* f 1. Serjeants are named as eligible to 
the office of Judgei of the Court; but not bdng 
asmed as eligibie to the office of cominissiooersy 
it would appear thsy could not beappoiitted to 
.jAb latter. 



previously practised lEbs specialpleaders for 
three years behnv the bar. They are to 
compose the two Subdivision Courts of 
three each ; and every commissioner shall 
have power to refer any matter which 
comes before him as /a single - commis- 
sioner to the Subdivision Court to which 
he belongs', unless he. shall otherwise see 
fit, from the sickness of its members, " or 
other sufficient cause.'' All the commis- 
sioners, singly or together, shall have and . 
ei^ecute all the powers and duties vested 
by any act pf parliament in commissioners 
of bankrupt, as if they had been specially 
authorisea for that purpose 4 ; except that 
no single commissioner shall have power 
to commit any bankrupt examined before 
him, except to the care of a messenger or 
other, officer of the Court, to be detained 
in custody^ and brought up before a Sub- 
division Court, or the Court of Review, 
wjibin three days after such commitment, 
to h^ assembled for that purpose.^ Each 
single Qommissioner will have the powers 
of one. of .the present lists on die com- 
mencement of a bankruptcy. They will 
entertain all matters in the first stage, and 
make their adjudication thereupon.* They 
will then appoint two or more public meet- 
ings, and choose assignees *, and proceed 
to examine the bankrupt as^-to his pro- 
perty, and admit the proof of debts ; with 
the power of adjournmg the examination 
of a bankrupt to a Subdivision Court, or 
the Court of Review, or of adjourning 
the examination of a proof of debt to a 
Subdivision Court. In case* of a disputed 
debt, a commissioner may direct an issue 
under certain restrictions « ; and if he 
shall decide on any point of law or equity, 
or on any disputed debt, there may be an 
appeal nam, his decision to a Subdivision 
Court.^ 

Each of the commissioners is to re- 
ceive 1500/. per aafittJR, to be paid out of 
the Secretary of Bankrupts' account,^ 
payable quarterly; with a proportional 
part to his executors or administrators in 
case oi his death on any other than the 
quarter days. 

. [In an early ensuing Number we shall 
give articles on the officers of and practi- 
tioners in the Court, and the mode of pro- 
cedure which must henceforth be taken 
both in the new Court and in country 
commissions.] 
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PBACHCAL POINTS OF GENERAL 

INTE&EST. 

No. XII. 

AOBBBMBNTS NOT TO CAftRY ON TBAOS6 
WJTIfIN A C£RTAtK PISTANQV. 

TttB coosiruetioti of these agreement* is 
frequently a point df mueh tontroTenj. 
The late ciise ot Leighrr. Hir9d, 4 Man. Sc 
B,j. 61Q*i is impoMnt oil this hettd^ 

Thoideelarfttion stated, that en the I7th 
of Deeeftober, 1827)defeiidanl, in eon^ider- 
atien ^ 1550^., assigned to pldntiff a lease* 
and ako a pubKc-hoiise called the Black 
Lfott, in Bishopsgate Street, for the residue 
of 91 years ; that defendant covenanted, 
that in case he should thereafter during 
the term (ptorided plaintiff should then 
occupy the premises, and be carrying on 
the businesB of a yictualler there) keep anjr 
licensed rictualler's house, or use or exeN 
cise or be in any manner €Oneemed,'di« 
rectty oir indirectly, in the business of a 
victualler, iHthin the distance of half a 
mile'from the premises thereby assigned, 
that he, the de^ndant, should, within fouiv 
teen day^ after demand, repay to plaintiff 
1000/., parcel of the said 15501. That 
defendant kept a victualling house, and 
exercised ana was concerned in the bu^ 
siness of a victualler, within the distance of 
half a mile from the premises assigned. 
Rea,that defendant did not keep a licensed 
victualling house within the distance of 
half a mile. ' 

At the trial before Lord Tenterden C. J. 
at the London adjourned sessions after 
Hilary term, 1829, a verdtti: was found for 
the plaihtiff for 1000/. subject to the award 
of a gentleman at the bar, who was to as- 
certain the distance, and to state upon the | 
award the diQerent admeasurements taken' 
under his direction, and the mode of 
takintt" them. The arbitrator stated in his 
award that he had caused three chfferent 
admeasurements to be taken: one of a 
person going out of the doorway of the 
black Lron, and conftinuing for the most 
part along the foot pavement, but occa* 
sionailjr deviating tlierefrom into the car- 
riage way, and entering Hhe doorway ofthe 
Southwcrk Bridge Tavern; another being 
the course of a person geiing out of the- 
doorwa^ of the Black Lien at rig^t an* 
gles to the same, to a spot in the carriage' 
way, distant two feet nine inches from the 
curb-stoney and proceeding along the car- 
riage way, in- the nearest directions car- 
riage coiHd take to a spot, also distant t#o 
feet nine inches from the curb-stone, oppo- 
se to one of the door posts of the South* 



wark Bridge Tavern, and passing from 
such last^mentidned apet to the curb- 
stone, andtbence to the doerwat irfthe said 
tavern, by walking' across the'foec paife*- 
nkent in a direction slfghtly inclined to fStae 
left hand ; and a third measured from ike 
centre of the doorway of the Btakdi'Laen 
Tavern, along* the foot pavement and 
crossings for foot passenger! i imd he ad- 
judged the distance acc<TOing«> the first 
admeasnrement i691 fdet 1 iiieh) and 
according to the Second, M98 (net ; and 
according to tl^i third, 9695 feet ; and he 
determined the Sonthwark Bridge Tavern 
to be witbm half a mile from the Black 
Lion» and the distance by the nearest 
mode of access between the two to be 
less' than half a mile. The atbitrator then 
awarded that the verdict found for the 
plaintiff should stand. A rule nm for set- 
ting aside the award having been obtained ^ 
the Judges gave their opinion «s follows : — 

Lord TetOfsrden C. J. The arbitrator, 
after describing in his awauft the three 
diferent admeasurements which he had 
caused ro be takfcn, and stating the number 
of feet by each way, has awarded that the 
Seuthwark Bridge Tavern is within hidf a 
mile of the Black Lion, and that the dis- 
tance by the nearest mode of aeoesa 
between the two is less than half a mile* 
Now, unless the nearest mode of access be 
taken, it is difficult to say what other mode 
should be taken. If we depart from it a 
little in this case, we may be called upon 
to depart ftvm it still more in aioother-; and 
the consequence will be, diAt there will be 
no certain rule applicable to the subject. I 
think H^e distance may be measured by the 
neatieM mode of access, and that this meet 
be tricento have been the intention of the- 
ptfrtieik : on this |round I am of opinion that 
theVWilrdisTi^t. 

Litdmiak J. I think the proper system 
of admeasurement in cases of this sort to 
be, to measure by the neareflft niode of 
access, according to the existing state of 
the streets. If the distance between the 
two houses in this case had been originally 
more than half a mile» aocording to that 
principle, and' a new street had been after, 
waids opened which rendered the dis- 
taiice between them, according to that 

Srinclple, less than half a mite, and the 
efeno ant had centhnied to eccopy the 
Southwark Bridge , Tavern, under these 
circumstances I think he would have been 
guilty of a (breach of his covenant. 

Parie J* It appeam to me that the 
rightnsode of measuring the distance, in ft 
case of this kind, is to take a.atrai^ 
line from the house ; in common parlance, 
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%to take the distance as the crow fliet. 
Here the defendant eoTenanted not to 
keep a public house within half a mile 
of that of the plaintiff. The plain and 
ordinary meaning of those words ia» the 
actual di«taace; and I tliink we ought so to 
construe them, unless we find something 
in Ae oontext allowing that ^ey were in- 
tended to be used in a diilevent sense. 
Now, there is nothing in the context which 
shows any such intention. It is clear 
that neither of these parties contem- 
plated that the customers oi the one 
.ptihUc haiise should go from that to the 
othar : I am therefore -of opinion that the 
distance between them should have been 
calculated without any reference to dif- 
ferent modes of communication. It was, 
probably, deemed unnecessary in the case 
of H^oods V. Benn^t (2 Stark. N. P.C.89.), 
to contend for this mode of admeasure- 
.ment on the jiart of the i^aintiff, because 
it WM eoaoeired that there was a good 
cause of action, eren adopting a difierent 
mode of admeasurement. But, at any rate» 
that particular point was not pressed upon 
Lord ISlenborough's notice; therefore, 
this ruling in that case cannot be con- 
sidered as an authority against the cpn- 
struction I am now suggesting, .and 
winch appears to me the right one. But 
eyen if I am wrong in oonsi^ring this* the 
proper mode of constrning the agreement, 
1 still ^nk the rule to be dear, that the 
proper Une would be the shortest which a 
person would be likely to take, who in- 
.tended to make the best of hi» wajr from 
one house to ibe other : )tbat ia, uung the 
faet pavement where it was osest conve- 
nient to use it; and the carriage w«y» 
^kher wheve there was no foot pavement, 
or it would be most convenient to deviate 
from it. Here the arbitrator has awarded, 
that, according to that mode of taking' thjs 
distance, the bouse kept by the defendant 
is within half .a miie from taehousaassigp- 
ad .by him to the phuatilE In aay view of 
the case, therefore, i am clearlv of opi- 
nion that the award is right, and that the 
rule for setting it aside ought to be dis- 
charged. 



THE LEGAL REMINISCENT. 

No.1. 

I novfL I maybe permitted occasionally to 
indulge in a few recollections of by-gone 
days. All the men with whom* I wsi3 
bropgbt up, with one or two eaceptlonsy 
h$ive left the \imif at^na pf the profession ; 
some are dead, others retired^ but almost 



ail gone. I still, however, fancy them to 
be in their old standing: if I go iftto 
Court (I do it very rarely now-a-days), I 
look about for them, and am quite sur- 
prised to see a set of men in their places 
whom I remember boyx I can scarcely 
reconcile this to myself at all times. I 
look back with fondness >to old tknes, to 
the days of Law and Eeskine, Gibbs and 
Garrow; when every trial prodnced its 
exhibition of eloquence ; and these great 
men, particularly the two fbrmer, used to 
strain their utmost poweia to outvie each 
other in all that was attractive and excel- 
lent in public speaking. I am told that 
this is all useless now. I can hardly think 
so ; but it is not my present purpose to enter 
into the enquiry. 

At present I merely intend to recidl 
one or two stories of fbrmer ti«es» which 
I believe are familiar only to the circle in 
which I once mixed; and if my readen 
feel any interest in them, I shall another 
time avail myself of an old man's priviiegC, 
and give them some others. 

I recollect a joke of Cunran's, not* hov- 
ever, one of his best, although he was fond 
of telling it himsdf. It was the custom^ 
he used to say* at one quarter sessfoas in 
Ireland* to place the witness for examin- 
ation on a stool that turned on a pivot. 
The examining counael and cross-exa- 
BsiniBg counsel bad eaeh a su*ing .fastened 
io this stool ; and standing on opposite 
sides of the table» tbey demanded the 
attention of the witness by pulling Um 
facing to them by this string.. You osey 
imagtoe^ in a hot fi#e of questions, how the 
unfoKluiMite witness vas palled aboatj 
A leading, question would be put, and the 
counsel would, ptdt the witoess his wajr: 
^e answer nsast be prevented ; back again 
would go the witness. This story Curren 
would tdl jn bis best style ; and ending it 
hf saying that the witness ought to have 
been responahne, for at any rate be was a 

Another joae <»f «iy set was Soiith, who 
amm iimd^ « vpollce magistrate, I forget 
,ao«r4it*what office. He was a.pempoii8» 
.stupid > man, very attentive to forms, bat 
frequently ignorant how to apply them^ 
The very first day he sat in his public 
oapacity^ he made a blunder ^at stuck bf 
him ever after. A num was brought «p 
before him for ^kkiag pockets. Mr. 
Smith seemed to baKe oeflectcri deeply, 
and prepared a speech, of which he was 
anxious to deliver himself. He hear^ 
the case, therefore, with all the solem- 
nity of a ^ial for murder. |Ie listened 
with the profoundest attjwtion to all the 
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evidence, and then taking a three-cornered 
hat in his hand, he thusaddressed the pri- 
soner} with the utmost gravity s— ^< Thomas 
Styles, you have been found guilty on the 
clearest evidence of the abominable crime 
of picking pockets. The testimony of the 
witnesses has been clear and satisfactory, 
aild no doubt of your heinous guilt re- 
mains. It now only remains for me to 
pass the dreadful sentence of the law. 
The' sentence of the Court on yoa is, that 
you be taken hence to the prison at Cold 
Bath Fields: that you be there confined for 
the space of one month, be once privately 
whipped before you quit it ; and (putting 
on the hat, and looking at the prisoner 
with the most sorrowful solemnity) God 
have mercy on your vtretched soul J 



PRACTICAL SUGGESTIONS REGARDING 
A GENERAL REGISTRY OF DEEDS. 

It seems probable that the recommenda- 
tion of the Real Property Commissioners 
vitH respect to the establishment in the 
metropolis of a General Registry for Deeds 
will be carried into effect. Without fur- 
ther discussing, at present, the general 
principles of the measure, we purpose to 
lay before our readers a short account of 
the present practice in the West Riding 
of Yorkshire, and some suggestions re- 
garding the deeds and documents which 
It is contended ought to be registered, 
and some practical hints on the mode of 
registration. 

We avail ourselves, for these purposes, of 
a useful pamphlet by Mr. Stephenson, late 
deputy registrar of the West Riding, en- 
titled, *^ A Letter to His Majesty's Com- 
missioners on the Real Property Commis- 
sion on the Utility of a General Registry 
throughout England and Wales." 

The present Registry Act reauires that 
every memorial shall contain tne day of 
the month and year when the deed 
bears date, the names and additions of 
all the parties, and of the devisor and 
testator of a will, and of the witnesses, 
with tl^eir places of abode, and the lands, 
tenements, &c. contained in such deeds 
and wills, the names of the parishes* &c. 
in* such manner as are expressed or men- 
tioned in such deed, &c. 

The recommendation of Mr. Stephen- 
son on this part of the subject is as follows : 

'* The documents I would suggest to be en- 
rolled are, deeds, convevances, contracts, wills, 
office copies of wills, judgments, statutes, recog- 
nizances, certificates tor discharging judgments, 
writs of execotioa, decreet or orders from the 



CoiirU of eqtutjr^ and rules of the Courts of kv# 
and all other instrumeDts which concern tbs 
title : the certificates of the satisfaction of mort- 
gages, mentioned in the present acts, mdet be 
confined to cases of mortgages for terms of years, 
which have ceased because the money has beeti 
paid before the time mentioned in the deed has 
elapsed. 

^ Copyholds, leases at rack rent, and teases 
for terms not exceeding 9% years, when the pot- 
session goes along with the lease, with some 
qualifications, should be enrolled. 

•* To render a conveyance eflectual, it most 
have priority of entr^ on the copyhold rolls ; and 
therefore it is of httle consequence extending 
the contemplated act to that secies of property, 
unless in those cases where it is usual' net to 
enter documents on the rolls, as in deeds of 
covenant for surrenders, leases, andassignmeBls 
of terms created under leases. 

" In cases where property, the subject of a 
lease at rack rent, is increased in annual value 
by improvements to an extent exceeding the 
original rent, and by which it ho longer sustains 
its character of a lease at rack reat, such lease, 
and the assignment thereof and incumbrancas 
thereupon, ought to be enrolled. 

" As leases, accompanied with possesiioB, are 
frequently assigned and mortgaged for a valuable 
consideration, and thereby lose the unity of in- 
terest by the disseverance of the title and oo 
cupation, they ought to be enrolled to protect 
the interest of the assignee and mortgagee.** 

The present practice oCregistrationp and 
its evils, are thus pointed out: -— 

^ Owing to the indexes in the West Riding 
Register Office being kept in the names of the 
whole of the parties to a deed, they are fre- 
quently so numerous as, in many instances, to 
prevent searches being made ; and when such 
happen to be the case, they seldom extend be- 
yond the date of the late purchase deed, which 
has the effect of placing a purchaser or mort- 
gagee in great danger of loring his money ; and 
yery often he does so, by not being pnt m poa- 
session of a knowledge of the true state of the 
title of the party selling or mortgaging. 

** I scarcely know of an instance, except where 
the Governors of Queen Anne's Bounty happen 
to be the purchasers, that a search does extend 
back for a period of sixty years. Owing to the 
almost infinite number of entries in the above- 
named Registry^ it is impossible to make a search 
accurately without ^omg through the hooka 
several tiroes, which is an extravagant iraste of 
time, and which alone can be compensated for 

San additional charge being made. In makin|^ 
e search, the memorials of all deeds relating 
to every other estate of the same owner, and of 
eveiy other owner of the same name, must be 
inspected ; and the labour and difficulty of such a 
search must be obvious, when the same person 
has many difierent properties^ or his name is 
one of frequent occurrence. In the case of an 
ordinary title, where there may be some common 
names, ai complete search for 60 years Cannot 
be made by one person in less than ten days. 
I have had occasion, in making such a seidth, 
to refer to and consider npwaras of SOO m^ 
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pMMriiU,^ The pun? at wboie Initanoe a search 
is ttade is sob|ected to the risk of overlooking 
the eotiy of ao .importaot deed, and to a moi»t 
serious expense, which, in many cases, from the 
smallnesB of the property, cannot well be borne." 

The mode of repstroHon which the au- 
thor of ihe panaphiet supports, is the fol- 
lowing : — 

* Instead of adopting the Scotch method of 
regiaeration, or enrolling a deed upon the prin- 
ci^ of the Conrts of Westminster, t. e^ the 
registrar copying the bargain and sale into the 
enrohnent book, and returning it to the parties, 
I would suggest that a duplicate of the deed 
and copy ofthe will, both written upon parch- 
ment, should be deposited in the Register Office, 
' a collated copy of such deed or will be filed 
a book, to be called the Enrolment BocJc, 
duplicate and copy should be furnished 
by the parties, and their accuracy ascertained 
\if the officers of the Register. My motive in 
recommending that a copy should l)e furnished 
by the parties in addition to the duplicate, is, 
mtly, because I think the mere depositing the 
duplicate will not be sufficient to perpetuate 
the registry, inasmuch as the frequent use of 
the document would wear it out ; and that if a 
copy was also furnished, and considered the 
eofolment, it would tend to the preservation of 
the duplicate^ and there would be less risk of its 
beuiff mutilated, worn out, or destroyed, as it 
would racelv ever be referred to ; and that if any 
accident be/el the enrolment, the duplicate might 
be transcribed afresh t and, secondly, that if a 
copy were fumifhed by the parties, much greater 
despatch would take place in retumine the 
deed or will than if it were copied into the en- 
rolmept book by the officers of the Register ; as, 
from the great number of documents there will 
require enrollins in a large and extensive county, 
considerable delay must take place if su^h a 
method as the latter be adopted. The incon- 
venience and loss arising to parties from the 
delay might be ruinous, as in most cases the 
cooaderation money would not be paid until 
the enrolment was elSected. If the copy is fur- 
nished to the Registrar, the deed or will will 
merely require the number of enrolment, and 
when and where, and in what book enrolled, 
endorsing upon it, and a certificate to the same 
purport upon the back of the duplicate, and in 
the margin of the copy, to accomplish which 
only a short period will be required. 

** The ■ expense attending the {urnishing of 
the cdpy> including the attorney's charges, will 
not he more than if the officers of the Register 
were to. copy the document, and the fee on en- 
rolment will be proportionably less; and in the 
greater nuniber of cases the expense of a copy 
will be made less than the present charges for 
drawing and engrossing a memorial. If a copy 
b to be furnished bv the parties, paper of an 
uniform sixe and thickness, with an appropriate 
mafgio, and ruled, should be sold by the dis* 
tribtttor of stamps, under the same regulations 
as sumps, with the exception that no duty 
should attach thereupon. When a suitable 
number of copies or enrolments shall have been . 



recetred to fill a book of convenient m\ they 
should be bound up in the order they were 
brought for enrolment, and the book should be 
lettered, as mentioned in the certificate of en- 
rolment. This plan- was introduceed about fifty 
years ago at the West Biding Register Office, in 
the case of an inclosure award, and answered 
the* purpose of enrolment. 

" I consider that the Registrar and his assisN 
ants will have as many duties to perform as they 
can accomplish, without oecasionini^ d•l^y to 
the public, ia examining the duphca^ an4 
copies of deeds with the originals, entering the 
duplicates and copies of deeds in t^he Register 
Office, and giving certificates of enrolment, de- 
positing the duplicates and filing the copies, 
keeping the indexes, making searches, and giving 
certificates of searches." 



DISPUTED DECISIONS. 

No. VII. 

WHAT DEBTS NBXD NOT BB (NCLUPBD^ 
WITHIN PROBATE DUTY. 

In the Legal Observer, Vol. 11. p. 840., UQf 
der the head of •* Practical Points of Ge- 
neral Interest,** appears a decision of Lord 
Tenterden as to ** what debts need not bd 
included within probate dutv,** I havt 
read the case attentively, and referred to 
the Stamp Act to ascertain if the decision 
in question were thereby borne out ; but the 
terms ofthe S8th section do'not seem to jus- 
tify it. On the contrary, the framers of the 
act manifest an unwillingness to allow the 
executor or administrator to exercise any 
discretion in the first instance ; but the act 
permits him afterwards, when the true state 
of the efiects and debts shall have been as- 
certained, to come forward and make out a 
case for relief. The polfcy of the law may 
be questionable ; but with that, at present, 
I have no intention of quarrelling. All I 
want is to ascertain, with certainty, the 
true state of the case under the existing 
enactment. For Lord Tenterden\ judg- 
ments in general I have the highest re^ 
spect — they are sound, and entitled to 
the greatest attention ; but, in this in- 
stanch, he appears to me to have decided 
rather according to what he thought, un- 
der the peculiar circumstances, ' to bd 
equitable, than in conformity with the act 
ot parliament. The point is one of im- 
portance, and a solemn decision would be 
very desirable. I throw out these hints, not 
from any spirit of objection, but fVom feelr 
ing that there are grounds for considerfn^ 
the judgment in question as by no. meana^ 
free ffom doubt. Perhaps some of yout 
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colrrevpoitdents may be able to throw far- 
ther light on the matter. 

P. G. 



Being a stickler for adjudications ac- 
cording to law, I submit that Mo9e$ ▼. 
Crafter^Yol. II. S40.» is contrary both to the 
letter and spirit of the act referred to ; the 
£d section of which enacts; that cer- 
tain specified duties shaU be paid; the 
S8th, that " no probate shall be granted, 
without an affidavit that the estate in re- 
spect of which it is applied for is under 
the value of a certain specified sum, in or- 
der that theJuU duty maybe paid thereon \* 
the 40th, that '* where an estate shall be 
estimated too high, on application within 
six months after 'ascertainment of its value, 
the difference may be returned;" .the41st, 
that " where the estimate is too low, the 
probate may, within the like period, be 
duly stamped, on payment of the full duty 
and A PENALtT — the latter, however, beiiig 
returnable, if it shall appear that the lesser 
duty was . paid through mistake ; ** the 
43d inflicts a penalty on an executor for 
omitting to pay the higher duty wUhin the 
same period after its discovery ; " and the 
prohinition in evidence, in the 9 & 10 W. S« 
c. 25., of all instruments not properly 
stamped, until the duty and penalty be 
paid, is contained in the 8th section of the 
act in question. 

It is presumed that the defendant's ob- 
jection, m substance, was, that Mr. Curds's 
executor, under whom the plaintiff claimed, 
had not taken out a valid probate, it not 
being duly stamped, and conseauently not 
admissible in evidence to show his appoint- 
ment, upon which rested the plaintiff's 
right. In Hunt v. Stevens^ 3 Taunt. 113., 
the Court held the objection decisive; 
and in Rogers v. James, 2 Marsh. 426., 
Gibbs C. J. said, that numberless instances 
had occurred, in which a party had been 
nonsuited, because the deed under which 
he claimed a right of action has had an in- 
sufficient stamp. These are authorities in 
support of the objection ; to which may be 
added Pinney v. Pinney, 8 B. & C. d35.> 
where the original will was produced, and 
Bayley J. told tho plaintiff's counsel, 
'* they did not prove that B, was executor, 
Jbr no probate toas proved s " which shows, 
that without its production the plaintiff 
could not recover. 

This brings me to the question, whether 
any deduction ought to have been made in 
respect of the debt due from Marsh and 
Co., who were bankrupts, and of that 



which waa .payable by intudments; and J 
•ubmity first, " that the construction of the 
act, which is imperative as a fiscal regulsi- 
tion, embracing equitable provisions, ddiia 
not warrant a deduction on the ground of 
any debts 'which aft nioi kbecndm^ $ and, 
secoodl V, that the eonduct of the executor 
shows those in question were notae. Lord 
EUenborough said, in 8 EaBt, 244., that the 
Stamp Act should be construed liberally 
in favour of the public; bat I incline to 
think his Lordbhip would not have agreed 
with his distinguished successor in his con- 
struction of it ; because, in the first place, 
there is no mistaking the spirit of the act 
as a source of revenue ; secondly, in the 
case of probates there is no injustice for 
which a remedy is not provided ; thirdly^ 
because it not only opens a door for fraudi 
but is contrary to the spirit of all fiscal 
regulations ; and, last! v, because it is con- 
trary to law, it having oeen expressly held, 
in Hunt v. Stevens^ 3 Taunt. 113., that the 
act makes no allowance for loss by debts, 
and that administration must be taken out 
for the full amount* 

An executor may deduct debts baned 
by the Statute of Limitations, if there an^ 
no means or intention of Peeking their re- 
covery ; the law, contrarv to the fact, pre- 
suming them to be paio, and those anlyi 
because, if a debtor is a bankrupt, it ia 
contrary to every day's expedeoce .that no 
dividend will be paid; ana i find from the 
list in the Monthly Record for July, that 
in the previous six months ending in April, 
20s. in the pound were paid upon two 
estates, 1 5s. and upwards on three, lOs. 
and upwards on six, 7«- and upwards on 
eighteen, 5s» and upwards on nineteen 
bankruptcies. To justify, therefore, a de« 
ducdon on the score of baidcrupt^, an 
executor, in discharge of his trust, ought 
accurately to ascertain that no dividend 
would be forthcoming; and, to satisfy the 
act, he should not accept it if there were a 
dividend. The difficulty of a reconcilement 
of these two very opposite interests is ia* 
volved in admitting the deduction: besides 
which, there is another operating on his 
conscrence ; for how can he, acting ttAdef 
the authority with which he is armed fty 
the probate, aemand paytaaetit of any debt 
*' for or in respect of which that probiUe 
was not granted ? " 

As to the debt payable ky instalments, 
and which, it appears, was received^ his 
Lordship's rea8on,that it mi^t noithavebeen 
so, is still more misatisfactory— for it does 
not differ from a debt where the credit has 
not expired ; because, in the instability of 
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aSun which hare brought ali^anniiig and 
a Palmer into the Gazette, who can take 
upoa himaelf to awear what debts will and 
what will not be paid ? The debtor, appa^ 
rently in affluent circumstanceB to-day^ 
may be gazetted to-morrow ; and one ap* 
parentiy an insolvent may, from some fa- 
yourabfe circumstances, in a few weeks 
overcome his difficulties. The discretion, 
therefore, with which his Lordship would 
invest an executor, unlike that of a Judge 
which Lord Caau^sofbrcibly described in 
Doe V. Kergey^ Eonomus, Byth. edit.p. 9L, 
'* be always unknown — diflPeringin different 
inen; and depending upon constitution, 
temper, and passion/' If, therefore, such 
are the reasons why, upon general prin- 
ciplesi the deduction ought not to have 
been made, the circomstances appearing 
ja Mo9e9 V. Ctafter are opposed, not only 
to the very letter, but tne spirit of the 
Hcti It appearing that moneys had been 
received which the probate duty did not 
cover ; and therefore, admitting the right 
to deduct generally* that probate was 
void. See Huni v. Sievau, anii, -^ Inde*- 
pendently of which, there is the general 

Grindiple upon which Courts of law have 
tterly acted — avoiding instruments in 
the hands of a party privy to their ille- 
gality, where the taking of them subjects 
him to a penalty. Duny v. DrfofUaine^ 
1 Taunt. ISL 

It is much to be regfetted Chat learaed 
Judges,' instead of adlmltiistering the law 
as they find it, sometimes allow equttabie 
circumstances to prevail when adjuoicating 
upon legal rights ; whilst in other instances 
they adnere to it strictly. Such a proce- 
dure, by creating general uncertaiDty, is 
productive of far greater mischief than 
avoiding the hardship of any particular 
case the efiRect of the law pan justify. The 
objection was not an ungracious one ; it 
being necessary, more particularly since 
Mitchell V. Moorman^ 1 Y. & J. 21., was 
decided, that a debtor should clearly 
ascertain the authority of a person who 
givea a discharge as the representative of 
a deceased t and in Pinney r* Pmney^ 
Bayley J. satdv ** that toAen probate is 
granted (of course a valid one), then^ by 
virtue of the will, all the property vests in 
the executor from the time of the testa- 
tor's death ; " implying that it did not do 
so before, although he is generally under- 
. stood- to derive his authority n>om the 
will, and the property has been staled to 
vest in him upon his accepting the exe- 
cutorshrp. 

C. S. 



LIABILITY OF ATTORNEYS POll 
NEGLIGENCE. 

Our attention has been directed to a re- 
cent case on this subject, which we are, 
therefore, induced to Jay before our read* 
ers ; but we shall previously submit a few 
remarks on the general principle which 
seems to prevail throughout the cases. 

It may be observed that the instances 
of negligence and unskilfulness, so far 
as they are reported, for which attorneys 
have been held liable to actions, relate 
chiefly to matters of practice. The case 
of Pttt v. Yalden * appears to have re- 
lieved the profession from the consequences 
of mistakes upon points of doubtful law x 
but it teems that an attorney is bound to 
know the rtcfer and deeisiont of the Courts 
in which he practices, and is answerable 
for the consequences of his ignorance* . It 
seldom, however, can happen, that any 
two cases are alike ; and though many 
cases involve principles similar to others^ 
yet the circumstances so infinitely vary, 
that they can rarely be reduced to a de» 
gree of certainty sufficient to subject aa 
attorney to the consequences of mistaking 
their legal effect ; it being clear, from aR 
the authorities, that the unskilfulness, A>f 
t^hich alone an attorney is liable, must be 
groM and palpable. 

. It must be understood, however, that 
although the doctrine that prevails gene- 
rally through the cases, is, that an attor- 
ney is liable only for crassa negUgenlia^ it 
is doubtful whether an action would not, in 
strictness, lie for any negligence or un- 
skilfulness. It appears to be a question 
for the jury to consider, under the direc- 
tion of the Court, whether there has been 
a deficiency in reasonable care and skill. 
In many instances, however, it is difficulty 
if not impossible, for any but professional 
persons to form a correct judgment of 
Che degree of professional skill, or onft- 
nary legal knowledge which an attorney 
ought to possess, and for the deficiency in 
which he is held liable. 

In points of a practical nature, the at« 
tomey sedms to be olearly responsible for 
the consequences of his ignorance or mis^ 
take. The practice is, in general, plainly 
laid down, and every practitioner is bound 
to know it. Where there exists any 
doubt, the attorney, in case of mistake, 
will of course denve the benefit of the 
doubt, and, according to the circum- 
stances, be wholljr or partially justified. 

The cases on liabdky for negligence 

■• - - I - 1 — J . I ^- — ^^^_, — , 

• 4Barr. 20«l. 
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are the following : — Ruuel y. Palmeri 
2 WiU. S25. ; Bailiie v. Chandless^ SC&mp. 
K P. C. 17. ; Pitt V. Yalden, 4 Burr. 2061. 
Reece and another v. Rigbj/j 4 Barn. & Aid. 
202. ;' fVUson v. Tiiciter, li Stark. 154. ; S.C 
1 D. & R. 30. ; Jreson v. Pearmany 3 B. & C. 

799-; S. C. 5 D. & R. 687. ; v. Jol- 

land^ 8 Ves. 72. ; Hobinsmi v. Ward^ 
1 R;& M. 274. ; Laidler v. Elliott, 3 B.& C. 
738.; S. C. 5 D. & R. 635. 

The case to which we allude is as fol- 
lows ; — 

In an action against an attorney for negligence, 
th^ third count of the declaration on which the 
pliMntiff relied was, ** That heretofore, 5rc., the 
plaintiff at the special instance and request of 
the defendant, retained and employed him the 
defendant as his attorney, for certain fees and 
rewards,' to defend a certain action then de- 
peadiog in the Court of K. B., at the suit of 
Stephen Duboii, against him the plainti^ for an 
alleged injury done by him the plaintiflT to a 
certain son and servant of him the said Stephen 
Dilhou, and the defendant then and there ac- 
cepted the last-mentioned retainer ; and there- 
upon it there and then became and was the 
duty of the defendant, as such attorney so re- 
tained- as aforesaid, well, : faithfully, diligently, 
and skilfully to act as the attorney of the plain- 
tift in and about defending, the laat-mentioned 
acl^n; yet the defendant well knowing, &&, 
but < neglecting and disregarding his duty, &e^ 
did not well, faithfully, diligently, and sxilfully 
act. as the attorney of and for thC' plainttf!^ in 
and' about the defending of the saia last-men- 
tiolied action, but, ^c, conducted himself so 
cafelassly, negligently, and unskilfully, with re- 
spect to the defence of the said last-mentioned 
action, and in discharge of his duty as the at- 
torney of and for the plaintiff, that by reason of 
such negligence, carelessness, and want of skill 
of the defendant, and by and through the mere 
neglect and default of the defendant. Sec, judg- 
ment by default was signed against him the 
plaintiff in the said last-mentioned action, and 
such further proceedinn were had in the said 
last-mentioned action, that, &c., in Easter terra, 
&c., it was considered and adjudged in and by 
the said Court of K. B., that Stephen Duhoit 
should recover against the plaintiff, &c., 30/. \0s^ 
and then upon execution, was, &c., on the 9th 
of May, 1826, &c., issued upon the same last- 
mentioned judgment against the plaintiff; and 
the plaintiff in order to satisfy the said execu- 
tion, was, &C., forced and obliged to pay, and 
actually did pay, to the said Skphen Jhioou^ in 
satuiiiction of the said judgment, the money so 
recovered, &c ; and also, &c, St., being the 
costs and expenses, and occasioned by the said 
execution ; and was also forced and obliged to 
incur and actually did incur a further great ex- 
pense, amounting to 50^., in and about endea- 
vouring to defend himself against the said ac- 
tion ; and was greatly injured in his credit and 
character; and put to ^eat loss," &c. 

Thie cause was tried before Undal C. J., at 
the Middlesex fittings after bst Miehae/mM 



term, and a verdict found for the plaintiff for 
45/. It then appeared, that Duboii had brought 
an action for running over his child, aganiat 
Godefroy^ the plaintiff in the present case* 
Jay, the defendant here, was employed by 
Nation, on the part of Godefroy, to conduct 
the defence of the latter. ^Notice of decla- 
ration was served by mistake on Godefirot^% 
son instead of Godefroy himself, and Jay waa 
informed of the fact. He thought that the 
service being imperfect, he could set aside any 
subsequent proceedinp, at any time, and tbere^ 
fore took no s|ep in the matter. A writ of eiV' 
quiry was afterwards served on Godefroy, and 
Jaif was informed of it. He insisted that, thn 
original process being irregularly served, he could 
set aside judgment at any time. A writ of en- 

Siiry was executed, and no one attending on 
e part of Godefroy, the damages were assCTsed 
at 5 1 /. 1 Of . : a^. fa., afterwards issued, endoned 
to levy the amount of the dimages, and after 
the .goods had been seised andiLfp^ in pos- 
session a few days, Godefroy pud the monej 
and 5/. for the costs of the levy. A nile. to 
show cause why the verdict should not be re- 
duced to nominal damages, on the ground that 
Godefroy had given no proof of his having been 
injured by the judgment by default in Dmit'Y. 
Godefroy, or in the alternative why a new. trial 
should not be granted, on the ground that the 
amount of 45/. was excessive, had been ob- 
tained, 

. Bompai Serjt. showed cause. He submitted 
that ELprwidficie case having been made out,, 
that the judgment by default had proceeded 
from the negligence of Jay, the defendant waa 
bound to show, if he was able,* that -the jud^ 
meat would have been the same if the eircum- 
stances of the case had been enquired into. As 
to the excess of damages, the amount of the 
verdict was very little more than that paid 
under the judgment by default. He cited Ross 
V Hunter, 4 T. R. 38. Lee v. Ayrton, Peake's 
N.P.C. 161. AiUheson v. Madock, ib. S18. 
Sufannell v. ElRs, 1 Bing. 347. Wil&ams v. Easi 
India Company^ 5 East, 19S. 

OoM Seijt., in support of the rule,. contended, 
that an action of tort for mere negligence, with- 
out proof of assignable damage, did not lie. The 
plaintiff ought therefore to show that he had 
been injured by the judgment by default. The 
suffering judgment by oefault might have been 
the courtie pursued by Jay for the purpose of 
saving the costs. Had the plaintiff here no 
defence on the merits, the plea of the general 
issue would have been fhlitc, and not authorised 
by cither law or morality^ He cited Wolfy. 
Homcastle, 1 Bos. & Pul. 323. 1 Sidk, 95» 
I'he statute of Reaupleader, 3 Edw. 1 . c. 23. 
2 Inst. 234 & 215. 2 iSslk. 515. Johnson 
V. Alston, 1 Camp. 176. Godefroy v. Dalton, 
6 Bing. 460. 

T\ndttl C. J. This is an application for a new 
trial on the third count of the declaratioD. 
That count alleges the retainer of the defendant 
by the plaintiff^ and bis duty to oct skilfully and 
diligently in defending the action, and then 
avers that the defendant conducted himself so 
carelessly^ negligently, and unskilfully in the 
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MeoKt of the actiofi, and in cRtcharge of bis 
duty us attorney, that br his M)»ngence, care- 
Icftnets, and want of skill, jiid|{inent was signad 
sgainst the plaintiff for SOL lOf., and execution 
issued fbr that amount, which the plaintiff was 
obliged to pay ; and also Bl. costs. The question 
is, whether the gmvamen is made out by the 
eridence. However, it has been first contended 
on behatf of the defendant, that no action lies 
for negligence, unless the plaintiff shows special 
dsBonige. That proposition is wider than the 
iaw warraats ; for an action of tort arising out 
of a breach of contract, or n^lect oi a duty, 
which the law imposes, nominal damases are 
sufficient to entitle the plaintiff to judgment. 
This is the rule of law, and it has recently been 
recognised and acted upon in Manetti T. WU" 
Hamtf \ Bam. & Aid. 415. It is not necessary, 
bowcYer, to ' discuss that point in the present 
case, because damages have been found to have 
been occasioned by the n^ligence of the de- 
fendant to the amotmt of 45/. In what did that 
ne^igence consist? Godefroy was sued by 
Dvhoit, and put the conduct of his cause into the 
hands of the defendant Jatf. When Godefroys 
aj^ent said, ** I leave the matter in your hands," 
/ffy answered, ^ I will do you justice." After 
that, he sufiers judgment to go by default, with- 
out even consulting his client, or taking any 
st^ to set the judgment aside : is that, or is it 
not, negl^ence ? It has been stated before us, 
that it was his duty not to plead where there 
was no defence, an jl we have been referred to 
the statute of Beaupleader ; but the object of 
that statute is to prevent a party putting on the 
record, * pleas containing affirmative matter 
whieh is false; the legislature never intended 
to take firom the defendant the right of putting 
the phMBCiff on the proof of his case, whether 
the demand itself were admitted or denied: 
and it is often necessary to plead the general 
issue,' in order that the amount of damage sus- 
tained may be fairly ascertained. It is con- 
tended, however, that an attorney may use his 
own discretion, and abstain from incurring the 
expense of a plea, whe^e his client has no sub- 
stantial defence. Nothing of that kind appears 
to have passed in the mind of the present de- 
fendant ; for he seems to have thought that he 
could set .aside the judgment b^ default at any 
time, on account of the original defective 
service of the process. Suffering judgment, 
then, was not a matter prudential on his part, 
bat took place because he relied on setting the 
judgment aside. In that he was under a mis- 
cake. Was he not thus guilty of a breach of 
doty,' by which he prevented his client from 
defimding himself, and mitigating the damajjes 
sought against him, and m>m availing hun- 
sen of the benefit of cross-examination, to 
which he was by law entitled, and of the 
effect of observations to be made to the 
jury ? Thfert'comes the question, whether these 
< famtm^ e s are excessive. That depends on the 

3uestion, whether it was the duty of Jay^ the 
efendant in this action, to adduce evidence to 
show thit Godefroy, the plainti^ was not dam- 
nifij^d by thb judgment by default in the former 
action ; or whether it was for Godefroy to estik 
tliili ^at IMm w^uld not have recovered 



agamst him. Accordmg fo all the eases, H was 

not to be expected tmt Godefroy should be 
called on to furnish sucfa proof. On both points, 
therefore, this rule falls to the ground. 

Park J. I do not agree in tne position, that 
an attorney has a discretion to put in no plea 
where there is no defence. An attorney b 
bound in such a case to plead the general issue, 
although reprehensible, if he plead one of those 
a£Bmiatively false statements sometimes termed 
"horse" pleas. Nor can I concur in whtft 
has been oropped on the sulgect of prisonciB 
pleading *'not guilty." On the contrary, 1 
approve of the practice of exhorting them so to 
plead; for a prisoner, unless so advised, often 
pleads '^euilty" to an offence charged as capital, 
which, if investigated, would turn oot to be of 
a less a^ravated character. Although it has 
been contended that it does not appear that 
Godefroy was not consulted as to the judgment 
by default, the contrary may lie collected from 
the evidence. The rule, therefore, must be 
dischaiged. 

GoiSee J. If the third count in this declar- 
ation be defective, the objection is on the face 
of the record ; but it appears to me that a 
motion in arrest of judgment would be unsuc- 
cessful ; the duty of the defendant is alleged in 
the usual way, and the breach of it discloses a 
sufficient ground of action. There is no wogh^ 
in the aigument, that it is the duty of an at- 
torney not to pl^ the general issue, where he 
has no defence to the action. Where the di>> 
fendant admits he has no defence, it is every 
day's practice to plead the general issue, in 
order that the damages may be ascertained 
before a judge of assise, instead of the undel' 
sheriff Jay should at least have attended 
the writ of enquiry, to attempt a reduction of 
Z>ifdou's claim. His neglect in that matter is a 
breach of duty, for whicn the plaintiff is entitied 
to recover. 

Alderion J. As to the amount of damages, it 
is not for the plaintiff, Godefrop, to show in this 
action the circumstances, uncier which, he was 
sued by jDiiAots. If there were no witnesses of 
the ocairrence, which led to that action, it 
would have been impossible for him to., do so^; 
and if Dubou had witnesses. Jay might have 
called them to establish his defence in this 
action. Negligence, therefore, has been proved 
against him; and he has failed to show that it 
was immaterial to the plaintiff 

Rule discharged.— Crod^rcy t. •/ay, 7 Bing. 
413. 



NEW BANKRUPTCY JUDGES. 

Ths appointments in the new Court have;, 
it is said, been actually made. We have 
given the list in another page. We sin- 
cerely hope that we are incorrect in our 
intelligence. We have been always un- 
willing to believe that the bankrupt act 
was a mere job : true it is, we have said 
that it gives the Lord Chancellor patroiv 
age; but let us wait and see how it will be 
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bestowed. We have waited ; and we aiu$t 
say that we have seen the worst expect- 
ations of his opponents realised. The six 
Gomroissionere may be proper eppoint- 
ments. Most of them have already been 
bankrupt-commissioners, and are ac- 
quainted with the practical working of the 
present system.; but who have we to pre- 
side in the Court of Review ? to whom is 
the appeal to be made ? In any other si- 
tuation, on the bench of a common-law 
Court, the gentlemen named may answer 
very well. They are all able, amiable men ; 
but they are decidedly incapable of ma- 
naging the bankruptcy business of this 
country. They have had no experience 
whatever in this department. They are 
nisi prius advocates. They have probably 
never considered attentively any one of 
the important questions which they will 
soon, if the appointment be persisted in, 
be called upon to decide. We sincerely 
trust that the trading interest of this 
country, the important questions relating 
to property, the whole intricate system to 
be developed and carried through by the 
new Court, will not be delivered to their 
guidance. If men from the common law bar 
must be taken, let them be selected — and 
there are many — who are acquainted, at 
any rate, with the law of property ; but we 
are satisfied that the new plan must fail, 
unless some at least of the superior Judges 
are selected from the equity bar. These 
observations are not intended to apply to 
Mr. Baron Bayley. 

ON REFUSING THE PAYMENT OF 
RATES OR TAXES; 

We do not usually enter on matters not 
strictly of a legal nature, however inter- 
esting they may be to the generality of 
our readers ; but the discussions wnich 
we frequently bear regarding the supposed 
legality of an agreement amongst the 
people to refuse the payment of rates 
and taxes, founded on the present cir- 
cumstances of political excitement, induce 
us to advert to the law on this subject. It 
IS obvious, however, that there can be no 
question on which even the youngest of 
our professional readers can entertain the 
slightest doubt. Such a combination 
would clearly be unlawful, and the in- 
dividuals concerned in it would be liable 
to prosecution. That which is legal as the 
act of one person, may become illegal by 
the union of many for accomplishing a 
general purpose mischievous to the go- 
vernment or the public. 
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According t^-Mr. Justice Grostf« — ^ In 
many cases, an agreement to do a certain 
thing has been considered as the subject 
of an indictment for a conspiracy, though 
the same act, if done separately by each 
individual without any agreement among 
themselves, would not have been illegaH 
As in the case of journeymen conspiring 
to raise wages, each may insist on raising 
his wages if he ean: but if several meet 
for the same purpose it is illegal, and the 
parties may be indicted for a conspiracy.** 

It has been said, however, that although 
there may be no difficulty regarding the 
law, there may be some serious obstacles 
in carrying it into effect. The Judges 
will, no doubt, perform their duty, but 
will the juries be equally willing to do so ? 
True bills may be found — the case msfy 
be proved — and the Judge sum up 
against the defendants ; but the jury may 
bring in an acquittal. We cannot, however^ 
believe, that whatever may be their con- 
currence with the accused in political sen- 
timent, a jury will violate the sacredoeas 
of their oath, and refuse to convict ac- 
cording to the evidence. 

It is, indeed, also urged, that there may 
be doubts regarding the evidence of actual 
conspiracy. There may be no proof of 
attending any meeting at which the ob- 
noxious resolution was adopted, nor any 
expressions of approval or assent to it. 
Still, if the inliabitants in the same vicinity 
were found acting in concert to accomplisn 
a general object, of an unlawful kind, 
although no agreement were shown of a 
previous determination to do so, we con- 
ceive there would still be abundant evi- 
dence to go to the jury. In many cases, 
we are aware that juries, even on matters 
of no political bearing, have again and 
again brought in verdicts in opposition to 
the decided opinion of the Court on points 
of law. Thus, on a question regarding 
the right of Messrs. Kensington, the Lon- 
don bankers, to charge commission in 
addition to 5 per cent.' for discounting 
bills of exchange, several succe^ive juries 
gave verdicts in opposition not only to 
Lord Ellenborough, but the whole Court 
of King's Bench. In political cases, we 
know this has also frequently been the case ; 
but In the latter instances — generally of 
libel. — the juries, dealing both with the 
law and the fact, exercised a right of a 
very different kind from the one in ques- 
tion, 

. In the case of Clifford v. Brandm\ Chief 
Justice Man^iM^ in remarking on the theatrical 

— ' ■ ■'■ ^.^ .1 ■ ■ . ■ ■ < ■■. 

^ 2 Camp. 569. 
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rioti out of whieh tiw action arose^ observed, 
tiiit ^ the anrfienoe had certainly a rijufat to ex* 
pnN^ by a^plaiue or hines, the sensations wbidi 
DSturiUy presented themselYes at the momenty and 
nobody had ever hindered, or would ever qocs* 
tioD, the exercise of that ri^t. But if any body of 
men were to go to the theatre with the settled 
poipose of h&ing an ador, or even of damning 
a piece, there coiSd be no doubt that such a de* 
libertte and preeonoerUd ushtme would aa»ount 
to a coespsracy, and that the persons conearned 
in it BHght be brought to punishment."* 

We should conceive that, independently 
of " preconcerti" those who were active 
in the Airthenince of the unlawful object 
might be the subject of prosecution. 
There would be evidence of actual con* 
cert amongst the persons assembled, al- 
though the scheme had not been before 
' agreed to ; but in the case of collecting 
rates or taxes from bouse to house, this 
kind of evidence would not be so obvious. 
The inhabitants might not assemble to* 
gether; but by communications difficult 
to be brought home, where all the wit- 
nesses would probably be adverse, there 
might be some general undierstanding, 
not to resist the tax-gatherer, but to de- 
cline paying him. Yet even here, if the 
jury adhered to their oatlis — the best evi* 
dence bemg adduced that the nature of 
the case afforded — we think no doubt 
could be entertained of the result. 



In the case of The fmg v. De JBerenger\ 
which was a motioa ki arrest of judgment on an 
iadictuient for conspiracy U> raise the price of 
the Ainds by ialse nimoMrs, Lord EUttiUwrougk 
said, *' I am perfectly clear that there is not 
aay ground Sor the motion in arrest of judg- 
iBcnt. A public mischief is stated as the ob- 
ject of the coaspiracy. The conspiracy is, by 
Calse rumoucs to raise the price of the publ 
lie funds and securities ; and the crime lies in 
the act of conspiracy and combination to effect 
the purpose, and would have been complete, 
although it had not been pursued to its con- 
sequences, or the parties had not been able 
to carry it into effect. The purpose itself is 
mischievous; it strikes at the root of a vendable 
commoditjT in the market." And Mr. Justice 
BaifUy said, ** to raise the public funds mav be 
as mnocent act; but to conspire to raise them 
by illegal means, and with a criminal view, is an 
oflfence." 

None of the oases to which we have 
releired, li will be observed^ neet the 
particakr point in question, of m number 
vH individuals acting to aJl appearance 
distinctly from each other, yet each having 
the same object, (not indictable whilst 

* The Court of K. B. also granted a criminal 
information against Mr. Clifford. 8 Camp. 378. a. 

♦ 5 14. & 5. 72. 
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a mere individual act), and the evidence 
failing in showing a preconcerted design 
to accomplish the object. 
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NSW BANKKUPT JUPGSS. 

The arrangements of the new Bank- 
rapt Court are now, we believe, com- 
pleted. They are as follows : — Mr. Ba- 
ron Bayley, Chief Judge; Mr. Serjeant 
Cross, Mr. Serjeant Pell, and Mr. T. 
Erfkine. puisne Judges ; Mr. C. F. Wil- 
liams, Mr. Joshua Evans, Mr. Fonblanque, 
jun., Mr. Swanston, Mr. Edward Holroyd, 
and Mr. Fane, Commissioners. Accord- 
ing to some lists, Mr. Merivale is ap- 
pointed a Commissioner instead of Mr. 
Swanston. Mr. Baron Bayley at first 
declined the appointment, but has since 
been prevailed upon to accept it. Be- 
sides his 3000/. ay^ar as Chief Judge, we 
understand that he is also to enjoy his 
retiring pension. Mr. Barber (the Under 
Secretary of Bankrupts) is to be one of 
the Registrars. 

The Solicitor*General is mentioned as 
the new Baron. 



riRST DAT OF VBftM. 

Wednesday last was the first day of 
Michaelmas Term, according to the new 
arrangement of the Terms. The Lord 
Chancellor did not take his seat in his 
Court, being absent from town : nor will 
he sit, ft is understood, until Monday, die 
7th. This is the first time, we believe, 
that a Michaelmas Term has commenced 
without the presence of the e^^i^ng Lord 
Chancellor. 



PLACE «V aiTTIKG OF THE KSW EAVK- 
KOTT CMIKT8. 

It is said that the new Bankruptcy 
Courts will sit in the building where the 
late Commissioners held their meetings, 
in BasiAghall Street. For the purpose 
of takiag proofs «f deiits, the. examin- 
ation c/i baniDnnits, md other buaaness st 
whicfi Che creditors iisuidty attend, we: 
think that the si;c new commissioners^ In 
their several Courts, should sit in the 
place most convenient for commercial 
men ; but in the other Courts, we think 
the proper site would be in the vicinity 
of th^ Inns of Coutt and the Law Offices, 
where the members of both branches of 
the profession are usually congregated. 
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SITTINGS IN TH^ SUPERIOR COURTS. 

. MtCKAELXAS .TKBM» 1831. 

Before the Mtuier of the RoBt, 

At Weghiumter, m the Commiitee Room* 

November 3. — Causes, Further Directions, and 

Exceptions in the General 
Paper. 

4. — Causes, Further Directions, and 

Petitions by Consent; and 
Causes, Further Directions, 
and Exceptions, in theGrene- 
ral Paper. 

5. 7. 8. 9. 10. — Same as the 3d. 
11. — Same as the 4th. 
19.14.15. 16. 17 —Same as the 3d. 

18. — Same as the 4th. 

19. 81. Sd. 23. 84. — Same as the 3d. 
95. — Same as the 4th. 

At the Rotti Court, 

96. — At 10 o'clock, to swear in the 
Solicitors, and on Petitions. 

98. — Short Causes. 

99. and on the subsequent days' till 

the last Seal. — Same as the 
3d. 

. On the day after the last Seal, at the Rolls, on 
Petitions. 

One day in each week, during the Seals, will 
be appointed for hearins Causes, Further Direc- 
tions, and Petitions by Consent. 



SUPERIOR COURTS. 

COURT OP KIMO*8 B«NCH. 
{Before the Four Judges.) 

INTEREST. — PAYING MONEY INTO COURT. 

Where a debt bears mterest^ end the defendant 
pays wumey vnio Court, he mustpajf in enough 
to cover the prmcipai and interest down to 
the time of paying it in, or the pUdntif will 
be entitled to a verdict, 

CoTENANT for nonpayment of money. Plea, 
solvit ad diem. At the time of pleading, the 
defendant paid into Court a sum sufficient to 
cover the principal and interest up to the time 
of the action commencing. The cause went 
down to trial, and the defendant succeeded on 
the merits. It was then objected, on behalf of 
the plaintiff, that, at any rate, he was entitled to 
a verdict* as the defendant had not paid enough 
into Court. The plaintiff was clearly entitled to 
interest up to the time when he would receive the 
money ; and the defendant not having paid in- 
terest up to the time of paying the mone^ into 
Court, the plaintiff was entitl^ to a verdict for 
something. 

Leave was reserved to the plaintiff to move 
to enter a verdict for himself ior the small sum 
which would become due for interest between 
the time of commencing the action and paying 
the money into Cottrt« 

FoUett showed cause, and conteodedf tliat 
paying the money into Court «ith interest up 



to tlie dme of tke aotioil being .bioni^t, vpi» 
equivalent ta the payment of the debt before 
action brought. He ciicd 1 Tidd. Prac. 694. 
ed. 9., where it is laid down, that *^ when monev 
is brought into Court, unless the plaintiff will 
accept It, with costs, in dischai]^^ of the suit, it 
is considered as paid before action brought, aod 
struck out of the declaration.'* He s^mitted, 
that in actions on bills of exchange, the practice 
was, on the trial, to calcuhite the interest up. to 
the time the plaintiff would be entitled to final 
judgment. He did not propose to dispute this 
practice, though not strictly warranted in point 
of law. But ne contended, that that class of 
cases was distinguishable from the present, be- 
cause at the time of the trial the plaintiff's de- 
mand was there entirely unsatisfied, both as to 
principal and interest. But here, at the rime 
of the trial, it appeared that the plaintiff had 
been paid a sum for principal and interest, which, 
according to the established practice, left him 
no cause of action ; but supposing the Court 
not to agree with him on this point, he submit- 
ted, that from the peculiar hardship of.the case, 
and this being a mere trick on the part of- the 
plaintiff to gain the verdict, they would not 
interfere. 

C. F. fVilliams^ contra^ was stopped by 
The Court, The jury were bound, in point of 
law, to give a verdict n>r the damages actually 
sustained by the plaintiff in this case. No doubt 
he sustained damage by the loss of theuie of 
the money between the time of the action com- 
mencing, and the time of hb receiving it out of 
Court. The defendant should have paid in 
enough to cover this. In this case the amount 
is trifling ; but we must deal with it as involving 
a general rule ; and there are cases in which the 
amount of the interest would be important. I^ 
for instance, the plaintiff declared so laie in 
7Vtm/v term that the defendant might imparie 
until Michaelmas term in anactionibralaige sum, 
it would scarcely be contended, that the defen- 
dant would be entitled to avail himself of his own 
wrong, by paying into Court in Mkhaeimae 
term a sum which would leave the plaintiff un- 
imtisfied for the interest which accrued between 
Trinity and Michaelmas term. The rule must, 
therelore, beroade absolute. 

Rule absolute.— JTifv v. Walher. T.T.June €• 
1851. 



PLEADING. — VARIANCE. 

Though a bUlqf exchange should be accepted 
before drawn^ but alleged in the declaration to 
have been drawn before acceptance. His no 
variance. 

In an action on a bill of exchance, the de- 
claration alleged, in the usual form, that the bill 
had been drawn previous to acceptance. It ap- 
peared in evidence at the trial, that it had been 
accepted before drawing. A verdict was found 
for tne plaintiff. 

E.Lawes Seijt. applied to set aside the verdict, 
on the ground of the variance between the de- 
claration and the evidence. He, however, ad- 
mitted, that if the declaration had alleged the 
fects correctly, the plain^nught have recovered. 

The Court instantly overruled the objection. 
— MoRoy V. IMves, C. T. April 18. 1851. 



Minor Carre$p(nuienQe, -^ Answer io Queries. — 
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MTNOR CORRESPONDENCE. 



VOTM OF JUOaiS AT ILECTIONS. 

To the EdUor of (he Legal Observer, 
Sir, 
Will some of your intelligent legal corrcn* 

Sondents state the law which prevents the 
udges of the land from exercising their elective 
franchise for counties and boroughs when they are 
duljr iqimlified so to do. The restriction of so 
valuable a privilege in these cases seeuis rather 
strange, as they have the right to vote for repre- 
sent^ives(called burgesses) for both Universities ; 
and this right I am told was exercised by several 
of the Judc^es at the last election. 

Serjeant's Inn. W. 



ANSWERS TO QUERIEa 

TRU8TBB8' LIABILITY. P. 336. 

I beg leave to refer your correspondent W. C 
to my anawer to a former Query, contained in 
page 5iO. of the Legal Observer, vol. it., which 
I consider in a great measure applicable to the 
present case. 

Allow me, at the same time, to observe, that 
tmscees are noi chargeable for the acts or re- 
ceipts of their co-trustees, except in those cases 
where they have expressly bound themselves to 
be so, or where their inactivity has thrown such 
a responsibility upon them. Vkle 15 Peters* 
dori; 9ia 

Every trustee may act independently of his 
cotrustees; and when shey have joined in sign- 
ing receipts, each of them will be held answer- 
Me ibr the whole sum specified in the receipts ; 
but as one trustee cannot give a discharge, every 
{Mrsoo who pays money to the credit of a trust 
estate may reipiire all the trustees to join in 
giving a receipt. — 3 Fern. 570. 

i am inclined to think, in the present instance, 
that a Court of equity would hold the personal 
estate of E, liable for the whole of the legacies, 
inasmuch as the loss was occasioned through the 
needless confidence which he reposed in C, in 
intrusting him with the sole custody of the trust 
fend ; and iikewise, for ■ his neglect in seeing 
that the money so received by C was applied for 
the benefit of the trust estate. 

I have further to observe, that although 
Courts of equity will compel a strict adherence, 
on the part of trustees, to those directions which 
the instrument creating the trust contains for 
managing the trust property, and will, in the 
absence of any such directions, require from 
them what they consider to be a provident 
management; yet no acts or defaults, however 
unfortunate in their consequences, will be 
punished as breaches of trust, provided they are 
not either at variance with the particular direc- 
tions given, or inconsistent, according to the 
views takea by Courts of ei|[uity9 with a provident 
management. Trustees will not, therefore, be 
liable for any loss which happens to trust pro- 
perty by mere accident.— S A IVms. 597. 

H. B« A. 



NSW aULBS.'— DICLABATIOWS. y.968. ' 

It will be dearly requisite to put the usna) 
commencements and conclusions to declarations 
filmed upon the new rules ; the proviso as to 
length referrinc only to the eomiU part of the 
dedaration, and the forms given in the schedule 
being o( count parts only. I perceive, too, that 
the dedarations given in Mr. HennelPs late 
work on the subject, have uniformly the formal 
commencements and conclusions. 

Y. Z. 



ATTOaMEV'fl UXN. P. 368. 

1. In answer to vour Correspondent, Z^ 
First, as to whether the executors stand in the 
same situation as the deceased attoniey. It was 
decided, in the case of Redfeam v. Soweriy^ 
\ Swanston, 84., that the representative of a 
deceased solicitor has the same lien on papers 
which were in possession of the solidtor whilst 
living, as he himself had, and that they cannot be 
taken out of the hands of such representative 
without payment of or security for the solicitor's 
bill. Secondly, as to whether he can prove 
under the client's estate, and recdve dividends, 
and still retain the papers, deeds, &c. until his 
demand be paid in full. I find it decided (Ex 
parte Homly, Buck. 351.), that if an attorney 
who has papers in his hands, upon which he 
claims a lien for hu costs, proves his debt under 
the commission, such proof is eouivalent -to 
payment, and he must deliver up the papers to 
the assignees. Vr . S. 



9. An attorney may prove under his client's 
estate for his bill for business done; and I am 
inclined to think, that he may retain his client's 
papers until his demand- is satisfied, and the 
Court will not order them to be delivered up : 
1 Lil. P. R. 148.; 5 T. R. 975.: but see 
4 Taunt. 807. : in thb case, it seems, the at- 
torney is dead, and consequently his executors 
stand precisely in the same situation. 

H. B* A. 



QUERIES. 

BANKias' COMMISSIOXS. 

Arb bankers entitled to charge to persons, 
who keep accounts with them, lOt. or St, per 
cent., or any other, and what commission, on the 
full amount of the moneys received and paid, or 
only of the moneys, or any other, and what ex- 
penses over and above the 5 per cent, discount 
of notes and bills, which may be discounted for 
them by such bankers, although such bills may 
or may not be discounted and paid, partly in 
cash, partly in account, and partly by the 
bankers' own notes, drafts, or acceptances pay- 
able at their own house, or in London, on 
demand, or after date? Are bankers entitled 
to charge to strangers, or persons who keep no 
account with them,' lOf. or d$, per cent., or any 
other, and what commission on the amount of 
the bills or notes discounted, or any other, and 
what expenses over and above the 5 per cent, 
discount thereof? 
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May b9nk«rs legally pay their own notes, 
dnfti, or aoeeptancei, pa^ble at their own 
bouie, or in LoBdon> on demuicl, or at thirty 
days, or any other, and what date, for or in part 
of the hUlt or ootet so disooonted, with or with- 
out any rdiate of interest for or in reipect 
thereof? 

perhaps some of your experienced oorre- 
ipondents will faroor me with an answer to the 
aboye-mentioned queriei. 

H* o* A* 



maoLTEirs bbbtok. 
In the year 1SS9, a penon wm disebaraed pn- 
der the Insolvent Debtors' Act, find his wife had, 
at that time, in her possession, a note of hand 
payable to herself for a sum of money, and which 
note was no/ given up to the insolvent's creditors. 
The maker of the note now refuses to pay the 
money either to the penon in whose favour the 
note was drawn, or to the iniolvent's creditors. 
The insolvent died in January last. Would the 
Court now, either on the application of the in- 
solvent's widow, or one of the creditors, order 
the maker of this note to divide the money 
jmsong the creditors, which would pay them 7f. 
in the pound ? or what course would be best to 
pursue under the circumstances? The insolvent's 
widow is aware that she can never recover it. 
The person who owes the money is a person of 
firoperty. It is submitted, that the provisional 
assignee of the Court can, on behalt of the an« 
solvent's creditors, recover the money, and ap« 
ply the same to their benefit. A. Z. 



MISCELLANEA. 



Ma. BonaK. 
Mr. Bohun, the writer of several excellent 
books in diftrent branches of the law, having, 
viben he was reader at New Inn, put up a ques> 
tion tendingto blasphemy (I think it was, whether 
the person of our Saviour was Godl was ex- 
comrooned bjr that Society; that is, ne was de- 
nied the privilege of coming into the Hall, and 
at the same time oUij^ed lo pay for full commons. 
Th^ judged expulsion too mild a punishment. 
— Pegg^s Curiilm. SiO. 



TEMPLE UBRARY. 

The library was left by will to the Society by 
Astley, a bencher of it. It contains about 9000 
volumes. Besides this, he left a set of chambers, 
value 500^ , for the maintenance of a librarian, 
who at first was a barrister ; but not beiog 
thought worth their acceptance, it is now in the 
butler. — P«r^^, 311. 

8IE NICHOLAS BACON. 

Sir Nicholas Bacon was bom in 1510, at 
Chiselhurst,Kent, and studied at Corpus Christi 
College, Cambridge, previous to his entering him- 
self a member of Gray's Inn. He was in mvour 



with Henry Vlli., who granted him, on the dis* 
solution of St. Edmnndsbnry monastery, in 
the thirty-dxth year of his rei^p, the manors of 
Redgrave, Botesdale^ and Gillingham, with the 

Eark of Redmve, together wiUi six acres of 
md in Wareham. 

In the thirty-eightb year of the same monarch, 
he was made attorney of the Court of Wards; . 
and was elected treasurer of Gray's Inn, in 1539, 
and knighted by Queen Elizabeth ; and, on the 
SSd day of December 1558, had the Great Siral 
delivered to him, with the title of Lord Keeper, 
and was made a privy counsellor. 

" Hb ^reat parts and great preferments," si^rB 
Herbert, m hu Antiquities, ^ were far fix>m raising 
him in hb own opinion, as appears from the 
modest answer he save to Queen Elixabetb, 
when she told him bis house at Redin«ve was 
too little for him. — * Not so,' returned he ; ' but 
vour Majesty has made me too great for my 
house.' Yet, to show his respect for her Ma- 
jesty's judgment, he afterwards added wings to 
It. Towsurds the latter end of his life he became 
very corpulent, which made the Queen merrilj 
say, that * Sir Nicholas's soul lodged well.' To 
hioBself, however, his bulk was very cumbersome, 
insomuch that, after walking from Westminster 
Hall to the Star Chamber, which was but a very 
little way, he was usually so much out of breath, 
that the lawvers forbore speaking at the bar till 
he recovered himself, and gave them notice of it 
by knookii^ with his staff.* 

*' Sir Nicholas Bacon had much of that pe- 
netrating genius, solidi^ of judsment, persuasive 
eloquence, and comprehensive knowledge of law 
and equity, which afterwards shone forth with 
so great a lustre in his son, who was as mnch 
inferior to his fiitber in point of prudence and 
integrity, as his father was to him in literary 
accomplishments. He was the first LonI Keeper 
who ranked as Chancellor. His death is re- 
ported to have happened through cold, caught 
from having fallen asleep with his windows open, 
after having been under the handsof bis barber." 

OLOVSS. 

When the Judge invites the justicet to dine 
with him at a county assize, a glove is handed 
about by the crier, or clerk of the Court, who 
delivers the invitation ; into this glove every one 
invited puts a shilling. — Pegge^s (hitiaiia Mitcel- 
lanea, p. 311. — — 

TUB TEMPLE. 

The Societies of the Temple have no charter 
but the fee granted by a patent to the professora 
and students of the' law, to them and their 
successors for ever. The King is visitor of the 
Temples; and orders have bean sent down fifom 
him as lately as Charles the Second's time for 
the rMulation of them, which were brought in 
mat torro by the Lord Chancellor and twelve 
Judges, and signed by them^ — ^^gg^' CmriaUm 
Maeelkmta^ p. 995. 

' fielham's Baronetage. 
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ON THE LAW OF THEATRES AND 
THEATRICAL PERFORMERS. 

Much interest has been recently excited 
on the subject of the patent rights of the 
theatres. It may be useful, therefore, 
briefly to see how the law stands at present 
on this point. 

At common law, a play might be per- 
formed any where by any persons; but by 
the S9Eliz. c.4., all common players of 
interludes, &c. wandering abroad, other 
than players, &c. belonging to any baron 
of the realm, or any other honourable per- 
son of greater degree, were to be ac- 
counted roeues and vagabonds, so that all 
peers of the realm could then grant li- 
cences to players. Some minor restric- 
tions were also made from time to time. 
Thus, a fine of 100 marks was imposed for 
representing a play derogatory of the 
Book of Common Frayer, 3 Jac. 1. c. 21. ; 
and 10/. for jesting with the name of God 
or of the Trinity, I Car. 1. c. 1.; and also 
Sf • 6d. for acting on a Sunday. The ear- 
liest theatrical performances, the '< mys- 
teries" of the monks, would certainly have 
come under the act of Charles I., as the 
productions of Mirabeau are hardly more 
profane. 

During the time of the Commonwealth 
as will be remembered, no public theatre 
was permitted to exist. But, on the 
restoration of Charles XL, they were not 
only allowed, but were revived with a vi- 
gour that bordered upon licentiousness. 
This was permitted to exist until the reign 
of Queen Anne, when the increasing num- 
bers and disorders of the public perform- 
ers in theatres induced the legislature to 
include ^ all common players of inter- 
ludes'* in the Vagrant Act (12 Ann. st.2. 
c. 23.). This, however, proved ineffectual 
to repress the evil, as it was found difficult 
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to carry a law so severe into execution. 
Theatres still increased in numbers ; and 
actors multiplied with them. An inef- 
fectual attempt to pass a bill to limit the 
number of theatres was made in 1735 ; 
but, soon afler. Sir Robert Walpole suc- 
ceeded in passing the 10 Geo. 2. c. 28., to 
explain and amend the statute of Anne^ 
which enacts, that every person who shall, 
for hire or reward, act or perform any 
'* interlude, tragedy, comedy, opera, play, 
farce, or other entertainment of the stage^** 
in case such person shall not have a legal 
settlement in the place where the same 
shall be acted, without authority, by virtue 
of letters patent from the king, or without 
licence of the Lord Chamberlain, shall be 
deemed a rogue and a vagabond, and be 
liable to the penalties inflicted on vagrants, 
or, by sect. 2., forfeit 50/. ; and by sect. 5. 
it is enacted, that no person shall be au- 
thorised by letters patent or licence to 
act for hire in any part of Great Britain, 
except in the city of Westminster, and 
within the liberties thereof, and in such 
places where the king shall reside, and 
during such residence only. By the 
28 Geo. 3. c. 30., reciting the last act, 
and that divers acts of parliament had 
been solicited and obtained for divers 
cities and towns, for exempting them from 
the provisions of the said law, it was 
enacted that the justices at sessions might 
grant licences n)r the performance of 
plays which have been acted at either of 
the patent theatres, or have been inspected 
by the chamberlain of the household, for 
not more than sixty days, three months' 
notice being given to the mayor or chief 
officer of the mtended application. There 
is another statute, the 25 Geo. 2. c. 36. 
§ 2., made perpetual by th e 28 Geo. 2. c. 1 9., 
which imposes a penalty on any person 
who shall keep a house for public dancing, 
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mufitoft or other public entertainineiit» 
without a Jicenae'bsiiiigfiNt-obiMned frmn 
the magistrates of Ihe -eeifiions.. 

This is the state of the statute lav on 
the subject »; and it may, therefore, be 
]aid down that every theatre in Westmin- 
ster, or in any other place i|i which Ae 
king is resident, must nave a patent from 
the Icing, or a licence from the Lord Cham- 
berlain, and in ail other places a licence 
from the magistrates of the seasions. 

We shall now mention^ the prtncipfil 
cases which have been decided upon these 
acts, and which have settled their con- 
struction. 

It has been held, that neither tumbling 
nor fencing are theatrical entertainments ; 
Lord Kenvon observing, that by the 10th 
sect, of the 10 Geo. % c. 28., a copy of 
the piece Co be represented is to be sent 
to the Lord Chamberlaiii for his approbation 
previous to its production, but that no 
oopy could be giveii of such an enter* 
tainment^ A dancing master's room, 
where a number of persons met every 
Wednesday night for the purpose of dan.c- 
Jng, has been held to be not within the 
96 Geo* 2. c. S6« ; it being proved that 
dckets were issued to the subscribers, and 
no persons except subscribers being ad- 
missible, except that gentlemen havifag 
tickets were permitted^ to introduce a 
lady.* And where a room was taken fior 
a week for the celebration of a particular 
festival, as the Passover among the Jews. 
Ibis was held io be not within the £5 Geo. 2. 
c» S6.^ But a place kept for public danc- 
ing, music, or other public entertainment, 
must be licensed; and also a private house 
where persons of both sexes meet to amuse 
themselves by dancing, whether they pay * 
or do not pay' for their admission. 
Where, a person kept a tavern, and 
had a large tea-room in which was an or- 
MD, and which was open to all persons, 
he was h^d to be subject to the penalty. < 
These cases, except the first, it will be 
observed, were all decided under the 
£5 6eo« S. c. 36. 

in a very late case ^ a defendant was 
convicted, under the 10 Geo. 2. c. 28., at 
Mandiester, by two justices for the 
cooDty of Lancaster, on an information 



* See a1»o the 10 Geo. 2. c. 19. § 1., which 
gives the Universities certain powers over players; 
and ^mvTff, whether pla^rers are n<w vi^rants ? 
see 5 Geo. 4. c. S8. 

^ Res V. Hendy^ 6T. H. 186. 

• BeUei V. J^itf^MV, S&f. 728. 



charging that he had, without authority 
bf l^tecs patent irom the king, or licence 
fi»om the Lord ChamberUSn, caused to be 
acted for hire the opera of // Barhiere di 
Seviglia. ^On an i^peal from this convic- 
tion, it was contended that, under the 
10 Geo. 2. c. 28., die king's and the Loid 
Chamberlain's right to grant pateofii ssmI 
licences was restricted to WeaMBOirter, 
and to places where the king ought be 
resident, and that therefore a penalty for 
acting at any other place could not be 
recovered. Lord Tenterden, however, 
thought that there could be no doubt ; -^ 
<< Taking the 2d and 5th sectiona to- 
gether, their efect clearly is, that mo per« 
son shall perform at all without ^ent or 
licences aer with it, unless wifihm the li- 
mit* preacribed;" and the other Judges, 
Parke, Taunton, and Pattesou JJ.^ wer^ 
of the same opinion. ' 

This case, therefore, settles a point 
which before might be considered doubt- 
ful, vis. that the king has the power of 
granting letters patent, and the Lord Cham- 
berlain a licence, to any persons for pecr 
forming plays and interludes in all parta 
of the kirigdom; and that the magistratea 
may grant similar licences to persons tp 
perform in all places, except in Westmin- 
ster and such other places at which the 
king may be residing. 

We shall conclude this article by point- 
ing out tlie legal diatinction which obtains 
in the exercise of that undoubted right of 
Britons — the hissing a public perforoir 
ance, or performer. It is this :-«-A person 
may unquestionably go to a theatre, aii4 
applaud or hiss a piece or performer ac- 
cording to bis judgment, and, of course, in 
this way every person in a theatre may join 
in hissing ; but if a number of persons come 
to a theatre with a predetermined purpotf 
of interrupting, the performance, ana for 
this purpose make a noise and disturb- 
ance, so as to render the actors inaudible, 
though without offering personal violence 
to any individual, or doing any injury to 
the house, they are, in ppint of law, guilty 
of a riot. ^ 



* ShuU V. Lewis, 5 Esp. 128. 

• Clarke v. Searle, I Esp. 25. 

' Archer v. WaUtngrice, 4 Esp. 186. Aod see 
GaUud V. Labone, sT. R. 242. 8. P. 6 T. fi. 
286. 

i BelUt V. BetU, 2 Esp. SB9. 

^ Rex V. IfevUle, iB.Sc Ad. 489. 

' Ami see Rex v. Glossop, 4 B. & Aid. 616. 

k Per Mansfield C. J., Oiford v. Brando^, 
2 Camp. 558. And aeeoat^, p. 12. 
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THE 

NEW COURT OF BANKRDftCY, 

AS ESTABLISHED 
BT 1 & 2 WILL. 4. O. S6» 

iQotUinuedfrom p. 3,) 
OrFICBBB OF THE COURT. 

The officers of the Coart are, U Regis^ 
trars ; S. Official Assignees ; 3. The Se- 
cretary of Bankrupts ; and 4. Practitioners* 

1. hegktrars, — Two principal regis- 
traf% and eight depat^ registrars, are to 
be appointed b^ the King, ander his sign 
vianualf to aatm the Court of Bonkraptcy, 
And to attend npan and assist the Judges 
ittd commMsionerSy i«bo are to hold their 
offices << during good beliByiour»*' and who 
may be remotecT itpoa a eadtificate from 
the Court of ReWew, or one of the Sub- 
division Courts, of some sufficient c^iise of 
removaL^ 

The chief registrar^ and his clerks ar* 
to receife the fees in the second schedule to 
the act ; and the amount shall be applied 
by him in payment of such salanes or 
tome of money to clerks, ushers, and other 
under officers of the Court, as the Lord 
Chancellor shall direct ; and the yearly 
aurplus shall be divided between the two 
re g i st rars, or between them and the eight 
deputy registrars, as the Lord Chancellor 
shall direct. * 

Each of the registrars is to receive 800/. 

Kr annum, and each deputy registrar 
Of!, per annum, payable quarterly out of 
the Secretary of Bankrupts account, and a 
proportional part to their executors and 
admkiistrators, if they should die on any 
other than the usual quarter days. <> 

S. Official AsngneeM* — Thirty persons, 
being merchants, brokers, accountants, or 
persons who are or have been engaged in 
trade in London or Westminster, or other 
parts adjacent, are to be chosen by the 
Lord Chancellor to act as official assignees 
IB all bankruptcies prosecuted in the Court 
of Bankruptcy, one of whom shall in all 
eases be assignee of every bankrupt's 
estate, together with the assignee or as- 
signees to be chosen by the creditors. 
Every official assignee is to give such 
security » to be subject to such rules, and to 
act in such manner, and to be selected 
for. such estate, as the Chief Judge and 
other JudgeSf with the consent of the Lord 
Chancellor, shall direct. All the. personal 



»$9. 

* So in the act : qwtre registrars ; thcrri being 
two prindpai r^gbtm appointed by §9. 

• J 49. • § 5a 



I estate of the bankrupt, the rents and pro- 
8tA of his real estate, end the proceeds of 
the 9ale of all his estate, bo^ real and 
persona], ehall be possessed and received 
by such official assignee alone, unless it 
shall be otherwise directed by the Court, 
Or any Judg^e or ' como^issioner ; and all 
moneys stodc in the funds- and other se- 
curities, bills, and notes, shall be trans- 
ferred, delivered, and paid by such official 
assignee irito the Bank, to the credit- of 
the accountant-general of the Coutt of 
Chancery, to be subject to such rules' as 
the Lord Chancellor, or the Court of Re^ 
view, or any Judge of the CouYt, if nu- 
thoHsed to do so by a general order of 
the Court, shall direct. If any official 
assignee neglect to muke'such transfer or 
payment, he shall be liable to be charged 
in 'the same manner as by 6 G. 4. c. 16. 
is provided in cases of neglect by 68-* 
sfgnee^ to intest money in exchequer 
bills when directed to do so. The official 
aAsignee, until particular assignees shall 
be diosen, shall have power to act as sole 
assignee of the bankrupt's estate and ef- 
fects. P Vacancies in the number of the 
assignees may be supplied by the Lord 
Chancellor ; and if any official assigned die 
or be removed, Ubit Court may appoint 
arfbther assignee to fill YtH places [in the 
particuler matter intrusted to him]. The 
official assignees are to have no power to 
interfere with the particular assignees ih 
the appointment or removed of an attor- 
ney or solicitor, or in directing the time 
or manner of eflecting any sale of the 
bankrupt's estate or effects ' ; but no pro- 
vision is made for the appointment or an 
attorney or solicitor before the particular 
assignees are chosen. 

It win be the duty of the officii as- 
signees to get in the estate and effects of 
the bankrupt, and use all the means in 
his power for that purpose ', and to enable 
him to do so, by virtue of his appointment, 
all the real and personal estate of the 
bankrupt which could be conveyed or 
assigned under the 6 G. 4. c. 16. are vested 
in him without any deed of conveyance 
or assignment ; and if he should die or be 
removed, then in his successor * ; and but of 
the first moneys that come intc^ his hands 
he is to pay 2u. to the secretary of bank* 
rupts' account*; and the sums and fees 

» §8S. 

4 I 84. The words In bi:peket8 appear to be 
according to the meaning of the section. 

• § 5. 
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mentioned in the act to the Secretary of 
Bankrupts* account, to meet the coqeh 
pensations awarded under the act, subject 
to be reduced by the Lord Chancellor on 
the ceasing of the compensations.^ 

The official assignees are to be remu- 
nerated by such sum as shall appear to 
the commissioners appointing him, upon 
consideration of the amount of the bank- 
rupt's property, and the nature of the du- 
ties of the assignee, to be just.^ 

No official assignee, durinff his conti- 
nuance in office, can sit in the House of 
Commons.* 

3. The Secretary of Bankrupts. — The 
Lord Chancellor's secretary of bankrupts 
is for some purposes an officer of the new 
Court. He is to receive the various fees 
and sums mentioned in the act, and here- 
inafter specified, and to pay the same once 
a week, or oftener if the Lord Chancellor 
«hall think fit to direct it, into the Bank 
of England, to the credit of the Account- 
ant-general, to a separate account, to be 
called ** the Secretary of Bankrupt's ac- 
count,'' and the moneys so paid in shall be 
subject to such general orders touching 
the paying in, investing, as the Lord Chan-, 
cellor shall direct.' The sums that he is 
to receive are 10^. for every fiatjr The 
sum of 20/. is also to be paid to this ac- 
count by the official assignee out of the 
first moneys which he shall receive of the 
bankrupt's estate." The secretary of bank- 
rupts, and his clerks, are also to receive 
the fees mentioned in the first schedule, 
for the business therein specified, and to 
pay thereout amessenger and housekeeper, 
and the other expenses of his office, and 
retain the surplus for his own use as the 
secretary of bankrupts.^ 

The secretary of bankrupts is to receive 
1200/. per annum out of the " Secretary of 
Bankrupts' account," his first clerk 500/., 
and his second clerk SOO/., each sum pay- 
able quarterly, with a proportional part to 
their executors and admimstratorSf m case 
of their respective deaths on any other 
day than the quarter days.^ 

The secretary of bankrupts, during his 
continuance in office, cannot sit in the 
House of Commons.^ 

4. Practitioners. — Barristers may prac- 
tise in all parts of the new Court ; and no 
other persons, except of course the parties 
themselvesy can be heard before the Court 
of Review, and upon the trial of issues from 
the Court before a jury. ^ 



■ §55. 
' 545. 
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' § 45. 
* § 50. 
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^ I 46. 
' 5 60. * i 10. 



All attovneys and solicitors of any of 
the superior Courts of Westminster may 
be admitted and have their names enrolled 
in the new Court, on paying the fee al- 
lowed by the act (not yet determined), 
and may appear and plead in all the 
Court proceedings appomted by the act, 
except the Court of Review, and upon 
the trial of issues by jury : but if any at- 
torney or solicitor practise in the new 
Court, not having been bo admitted, he 
shall be guilty of a contempt of the Courts 
and be liable to all the penalties incident 
thereto, on complaint to the Court of Re- 
view ; and all the statutes ndW in force 
concerning attorneys and "solicitors shall 
extend to those practising in the new 
Court.* . M 

The attorney, or solicitor of the estate, 
is to be appointed or removed by the par- 
ticular assignees, and not. by the official 
assignees, who are to have no power in 
the matter. f' Tlie act therefore makes no 
alteration in the former practice respecting 
the attorney and solicitor of the estate, 
who will, as neretofore, be appointed in the' 
first place by the petitioning creditor, and 
then by the assignees. 

In an early Number we shall mention 
the mode of procedure which must hence- 
forth be taken both in the new Court and 
in country commissions. 



LIFE OF SIR THOMAS MORE. 

Ih presenting our readers with a brief 
outline of the life of this eminent lawyer 
and statesman, we have availed ourselves 
of the masterly biographical sketch from 
the pen of Sir James Mackintosh.' 

Sir Thomas More was the son of Sir 
John More, one of the justices of the 
Court of King's Bench. He was bom in 
Milk Street, London, in 14<80» and com- 
menced his education at St. Anthony's 
School, Threadueedle Street. ** The day- 
break of letters was so bright, that the 
reputation of schools was carefully noted, 
and schoolmasters began to be held in 
some part of the estimation which they 
merited." It was the custom for young 
gentlemen to pass some years in the service 
of those of superior rank, and More was 
placed in the house of Archbishop Morton, 
who had been a celebrated practitioner in 
the Ecclesiastical Courts. At the age of 
seventeen he went to Oxford. 

^' The scholastic system" (says the 

•610. 'J 85. 
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distinguished biographer) *< was now on 
the verge of general disregard, and the 
perusal of the greatest Roman writers 
turned all ejes towards the Grecian mas- 
tersk Wha^ man of high capacity, and of 
ambition becoming his faculties, could read 
Cicero without a desire to comprehend 
Demosthenes and Plato ? What youth de- 
sirous of excellence but would rise from 
the study of the Georgics and the iBneid, 
with a wish to be acquainted with Hesiod 
and ApolloniuB, with Pindar, and above all 
with Homer? These studies were then 
pursued, not with the dull languor and 
cold formality with which the indolent, 
incapable, incurious majority of boys obey 
the prescribed rules of an old establish- 
ment, but with the enthusiastic admiration 
with which the superior few feel an earnest 
of their own higher powers, in the delight 
which arises in their minds at the contem- 
plation of new beauty, and of excellence 
unimagined before." 

It appears that Sir John More adhered 
to the old education, and dreaded the 
allurements of Grecian literature, lest it 
might seduce his son from the law ; and 
in his college allowance he pursued the 
most rigid economy, which the son after- 
wards acknowledged had taught him good 
husbandry, and kept him from dissipation. 
After completing his time at Oxford, More 
applied himself to the law, which he first 
studied at New Inn, and subsequently in 
Lincoln's Inn. He was reader at Furnivars 
Lsn, and delivered lectures there for three 
years. He also lectured at St. Lawrence's 
Church, in the Old Jewry, on St. Augus- 
tine's •• De Civitate Dei, where resorted 
all the learned of the city. 

We are not informed m what year More 
was called to the bar ; but in 1509, about 
the accession of Henry VIII. (when he 
was scarcely thirty years of age), his prac- 
tice was so considerable, that it produced, 
with his office of Under Sheriff of London, 
40tf. a year, equal, it is supposed, to 
500tf. of our present money. The ap- 
pointment here alluded to appears to have 
been combined with the office of Judge of 
the Sheriff's Court ; and though annually 
appointed or confirmed, it was not the prac- 
tice to remove the Under Sheriff without 
his own application, or some serious fault. 
TliUB, in addition to the instance of More, 
another of the under sherifis served the 
office during the same reign for six years. 
lie considered it of sufficient importance 
to retain it for many years (till 1519), 
though in the intermediate period he held 
stations of public trust and honour. 



Erasmus describes More as a Judge in 
civil causes, and states that his officey 
though not laborious, was accounted ho- 
nourable. 'No Judge, he says, of that 
Court, ever went through more causes; 
none decided them more uprightly, often 
remitting the fees to which he was entitled 
from the suitors. His deportment in this 
capacity endeared him extremely to' his 
fellow-citizens. 

Sir James Mackintosh makes the foI« 
lowing remarks on the nature of these in- 
ferior Courts, the Judges of which he 
considers to have held a station of honour 
and advantage : -— 

** For the County Courts in general, and in- 
deed all the ancient subordinate juriftdictioas of 
the common law, had not yet been superseded 
by that concentration of authority in the hands 
of the superior Courts at Westininster, which 
contributed to the purity and dignity of the 
judicial character, as well as to a penect uni- 
formity and a constant improvement of the ad- 
ministration of law ; a great commendation, it is 
true, but to which we cannot add that it served 
in the same degree to promote a speedy and 
cheap redress of the wrongs suffered by those 
suitors to whom cost and delay ore most grievous. 
M ore's office, in that state of jurisdiction, mi^ht 
therefore have possessed the importance which 
hi& contemporaries ascribed to it ; althou^ the 
denomination of it would not make such an im-* 
pression on modem ears." 

The next stage in the elevation of More 
was his appointment as the King's ambas- 
sador to Flanders. He is the first person, 
says the biographer, in our history, distin- 
guished by the faculty of public speaking, 
and remarkable for the successful employ- 
ment of it in parliament. The Latin epi- 
grams of More contain some decisive proofs 
that he always entertained the opinions re- 
specting the dependence of all govern- 
ment, on the consent of the people, to 
which he professed his adherence almost 
in his dying moments. 

In the account of More's celebrated 
work, " Utopia," Sir James very naturally 
adverts to the opinions oq capital punish- 
ments, from which we are induced to 
make the following extract : — 

« Raphael Hytbloday, the Utopian traveller, 
describ^ his visit to England ; where« as much 
as in other countries, he found all proposals for 
improvement encountered by the remark, that, 
* buch things pleased our ancestors, and it were 
well for us if we could but match them ; as if 
it were a great mischief that any should be found 
wiser than his ancestors.' ' I met these proud, 
morose, and absurdjudpments, particularly onto 
when dining with Cardinal Morton at London.* 
After describing that portion of More's boy- 
hood in a manner which was sure to win his 
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bwit, R^hi>el pfoceed» lo ^j^ * ibat there 
happened to be at table an English lawyer, who 
run out into high commendation of the severe 
execution of justice upon tbieYes, who were 
then hanged so fast that there were sometimes 
twenty hanging upon one gibbet; and added, 
'* that he could not wonder enough how it came 
to pats that there were so many Uueres left 
iDboing in all places*" ' Bapfaael answered, 
* , that it was because the punishment of death 
was neither just in itself, nor good for the 
public; for as the severity was too great, so the 
remedy was not effectual. Vou, as well asotherna* 
tions, like bad schoolmasters, chastise their scho- 
lars because they have not the skill to teach them.' 
Raphael afterwards more specially * ascribed the 
of banditti who, after the suppression of 
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FerUin Warbeck's Cornish revolt, infested Eng- 
land, to two causes ; of which the first was the 
frequent disbanding of the idle and armed re- 
tainers of the nobles, who, when from necessity 
* let loose from their masters, were too proud for 
industry, and had no resource but rapine ; and 
the second was the conversion of much com 
field into pasture for sheep, because the latter 
had become more profitable; by which base 
motives many landholders were tempted to ex- 
pel their tenants and destroy the food of man. 
Raphael suggested the substitution of hard 
labour for death ; for ^hich he quoted the ex- 
ample of the Romans, and of an imaginarv 
community in Perua. ' The lawyer answered, 
'^ that;' it could never be so settled in England 
without endangering the whole nation by it:" 
lie shook his head, and made some grimaces, and 
then held his |)eace,andallthe company seemed 
tp be of hi& jnind. • But the Cardinal said, *^ It 
is not easy to say whether this plan would suc- 
ceed or not, since no trial has been made of it ; 
but it might be tried on thieves condemned to 
death, and adopted if found to answer: and 
Yittabonds might be treated in the same way.'* 
When the Cardinal had said thb, they all fell to 
commend the motion^ though they had despised 
it when it came fi!om me. They more particu- 
larly commended that concerning the vagabonds, 
because it had been added by him.' " 

In 1514 the public life of More com- 
znenced with a mission to Bruges, in which 
i^e was. joined.by Tunstall, then Master of 
the Rolls, and afterwards Bishop of Dut" 
liam, whom he describes as fraught with 
all learning, severe in life and morals, and 
a delightful companion. More was made 
a priTy counsellor in 1516. 
, Roper, his son-in-law, thus describes the 
progress of his favour with Henry VIII.: — 

. ** ^ So from time to time was he by the King 
advanced, coottnuing in his singular fiivour and 
trusty service for twenty years. A good part 
thereof osed the King, upon. holidays, when be 
had done liis own devotion, to send for bin ; 
and there, sometimes in matters of astronomy, 
geometry, divinity, and such other faculties, and 
•omedmes on ha» .worldly affiiirs, to converse 
Mith him. And other whdes in the night would 



I be have him up into the leads, there to conader 
with him the diversities, courses, motions, and 
operations of the stars and planets. And be^* 
cause he was of a pleasant disposition, it pleased 
the King and Queen, t^ler the ComuU had mp-* 
ped at the time of their own (t. e, the royal) 
Slipper, to call for him to be merry with them.' 
What Roper adds could not have been dn* 
covered by a less near observer* and would 
scarcely be credited upon less authority : ^ When 
them he perceived so much in his talk to de- 
light, that he could not once in a month gel 
leave to go home to his vrife and children (whose 
company he most desired), he, much misHking 
this restraint on bis liberty, b^gan thereupoB 
somewhat to dissemble his nature, and so by 
little and little from his former mirth to disas« 
himself, that he was of them from thenceforth^ 
at such seasons, no more so ordinarily sent for.' 
To his retirement at Chelsea, however, the King 
followed him. ' He used of a particular love 
to come of a sudden to Chelsea, and leaning on 
his shoulder, to talk with him of secret counsel 
in his ^rden, yea, and to dine with hiai upon 
no inviting.' " 

It appears, however, that More's pene^ 
tration was not eluded by these marks of 
royal favour. He said, in reply to Roper's 
congratulations, <* I find his Grace mj 
very good Lord indeed, and I believe 
he doth as singularly favour me as anj 
other subject within this realm : hQwbeit* 
son Roper, I may tell thee, I have bo 
cause to be proud thereof; for if my bead 
would win him a castle in Fnuice, i% 
should not fail to go." 

He attained the important post, of 
Speaker of the House of Commons in 
1523, to which he was. chosen agaiiksS 
his wish. In 1529, when he had attained 
his forty-niuth year, he wa& appointed 
Lord Chancellor, and retained thes^* 
until the 16tb of May, 1532. We 4i«re 
adverted in a former Number to the 
nature of the office of Chancellor \ from 
which it will be seen that his duties wefftt 
very different from those of a modem 
Chancellor. 

'< At the utmost he did not hear niore 
than two hundred cases and argui^enta 
yearly, including those of every dcscrip* 
tion. No authentic account ol any case 
tried before him, if any such be extant, 
has been yet brought to light. No law 
book alludles to any part of his judgments 
or reasonings. Nothing of this biaher 
part of bis judical life is preserved, which 
can warrant us in believing more thap that 
it must have displayed lus never-failing 
integrity, reason, learning, ^nd eloqueoce." 
-^ *' He is said to have despetched the 
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causes before him sa speedily, thdt, on 
asking for the next, h^ was fold that none 
remained ; which is boastfully contrasted 
by Mr. More, his descendant, with the 
arrear of a thousand in the time of that 
gentleman, who li?ed in the reign of 
Charles I. ; though we have already seen 
that this difference may be referred to 
other causes ; and therefore that the fact, 
if true, proves no more than his exemplary 
diligence and merited reputation.*' 

We have the following honourable tes- 
tinwny to the integrity of More, con- 
trasted with the practice of his prede* 
eesaors : — 

^'Daoncey, one of bis 6ons-in4aw, alleged 
Itmt andcr Wolaey, * even the door-keepers ^ 
^tat gains,* and vras to perverted by the ve- 
mUty there practked, that be exflostnlated with 
More for his churlish integrity. The Chancellor 
said, that if *• hit father, whom be reverenced 
dearly, were on the one side, and the devil, 
whom he bated with all his might, on the other, 
the devil should hare his right.* He is repre- 
sented by his descendfltnt, as softening his answer 
by proiaising minor advantages, such as priority 
ef bcariog, and reeomroendiaion of arbitration, 
where tlie case of a friend was bad. The biogra* 
pber, however, not being a lawyer, might have 
■pisunderstood the conversation, which had to 
pass through more than ' one generation before 
the tradition reached him ; or the words may 
have been a hasty effnsion of eood nature, ut- 
teivd only to qualify the roughness of his ho- 
nesly. If he had been called to perform these 
prooaises, his head and heart would have recoiled 
alike from hreachesof equality which he would 
have felt to be altogether dishonest. When 
Heron, another of his sons-in-law, relied on the 
bad firactices of the times, so far as to entreat 
a &vourable judgment in a cause of his own, 
More, though the most affectionate of fathers, 
iairaiediafeely undeoeived him by an advene de- 
oee. This act of common justiee is made an 
qbject of panegyric by the biographer, as if it 
were then deemed an extraordinary instance of 
virtue; a deplorable symptom of that corrupt 
state of general opinion, which, half a century 
later, contributed to betray into ignominious 
vices the wisest of men, and the most illustrious 
of Chancellors, — if the latter distinction be> 
not rather due to the virtue of a More or a 



When he repaired to the King to resign 
the Great Seal, 

. ** HcMy JOBoeived him with thanks and praise 
for bis worth|r service, and assured him, tliat in 
any suit that should either concern his honour 
or appertain unto his profit, the King would 
show himself a good and gracious roaster to his 
firithful servant. The King directed Norfolk, 
When he installed hts successor, to declare pub- 
licly, that 'his Majesty had with pain^yielded to 
the prayers of Sir Thomas More, by the removal 
of such a magistrate. 



" At the tihie of Ms riesf^ation he asserted^ 
and circumstances, without ref^retite to his cha> 
racter, demonstrate the truth of Wr assertion, 
that his whole ineome, independent of grants 
from the Crown, did not anionm; to mere than 
50/. yearly* This was not more than an eighth 
part of bis ^ins at the bar and his judicial salary 
from the city of London taken together,*— so 
fl'eat Witt the proponion in which his fortune 
had dediued during his eighteen years of enw 
pleyment^in offices of such crust, advantagei and> 
hoDO 
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The reader is, of coareOf well acqaainteiV 
with the cause of the cruel vengeance 
with which the King at last put^Bued him r 
— this consisted in More*s inflexible re- 
fusal to take the oath by whioh the law' 
fulness of the marriage between Henry 
and Anne was assertedi although he was 
willing to uphold the suoceasion as estab- 
lished by parliament. 

The following is the account which hia 
present chronicler gives us of his death : — 

" On Tuesday, the 6th of July (St. Tho- 
mas's eve), 1535, Sir Thomas Pope, * his 
singular good friend,' came to him early 
with a message from the King and coun* 
cil, to say that he should die before nine 
o'clock of the same mornings * The 
King's pleasure,' said Pope, ' is that you 
shall not use many words.' — ' I did pur- 
pose,' answered More, * to have spoken 
somewhat^ but I will conform myself to 
the King's commandment, and I beseech 
you to obtain from him tliat my daughter 
Margaret may be present at my btirial.' -^ 
' The King is already content that your 
wife, children, and other friends shall be 
present thereatr' The Lieutenant brought 
him to the scaffold, which was so weak 
that it was ready to fkll ; on which he said, 
merrily, * Master Lieutenant, I jpray you 
see me safe up, and for my coming down 
let me shift for jpay^i^* When he laid^ 
hia head on the block, he desired, the ex* 
eeutioner to wait till he had removed his 
beard, for thai had never offended his 
Highness." 

, In one of tbe Numbers in the Spectator > 
it is observed, that ** the innocent mirth • 
which had been so conspicuous in his lifb, 
did not forsake him at tne last. His death 
was a piece with bis life. There was 
nothing in it new, forced, or affected. 
He did not look noon tbe severing his 
head from his hoay as a circumstance 
Wfhich. ougbt to produce. any change ia 
the disposition of bis mind ; and as he 
died in a fixed and settled hope of immor- 
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tality, he thought any unusual- degree of 
sorrow and concern improper." 

We shall conclude with the following 
summary of Sir Thomas More's character, 
avr^tvea in the work before us : •— 

" Of all men nearly perfect. Sir Thomas 
More had, perhaps, the clearest marks of indi- 
vidual character. His peculiarities, though dis- 
tinguishing him from all others, were yet with- 
held from growing into moral faults. It is not 
enouffh to say of him that he was unaffected; 
that he was natural ; that he was shnple ; so the 
larger part of truly great men have been. But 
there is something homespun in More which is 
common to htm with scarcely any other, and 
which gives to all his faculties and qualities the 
appearance of being the native growth of the 
sou. The homeliness of his pleasantry purifies it 
from show. He walks on the scaffold clad only 
in his household goodness. The unrefined be- 
nignity with which he ruled his patriarchal dwell- 
itif at Chelsea enabled him to look on the axe 
without being disturbed by feeling hatred for the 
tyrant. This quality bound together bis genius 
and learning, his elo(^uence and fame, with his 
homely and daily duties, bestowine a genuine- 
ness on all his good qualities, a dignity on the 
most ordinary offices of life, and an accessible 
familiaritv on the virtues of a hero and a mar- 
tyr, which silences every suspicion that his excel- 
lences were ma^ified. 

** He thus simply performed areat acts, and 
uttered ^reat thoughts, because tliey were fami- 
liar to his great soul. The charm of this inborn 
and homebred character seems as if it would 
have been taken off by the polish. It is this 
household character which relieves our notion 
of him from vagueness, and divests perfection 
of that generality and coldness to which the at- 
tempt to paint a perfect man b so liable.*' 
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INTRODUCTORY JUECTURE OF PR0F£S80R 

PARK. 

We have been favoured by the penniasion 
of the learned Professor, with the proof 
sheets of tliis important and interesting 
Lecture. We regret that we cannot afford 
room for the insertion of the whole of it in 
the present Number. Tlie portion however 
whidi we . have selected conveniently ter- 
minates with the account of the Law 
Schools and Professorships in other coun- 
tries ; and the next will commence with a 
description of the system of Legal Edu- 
cation in this country. We shall be enabled 
to give some passages, whichi for brevity, 
were omitted in delivering the Lecture. 
It will be observed we have not altered its 
somewhat peculiar phraseology. 

" Gentlem£n, — 
' " It would be as contrary to my wishes, 
as it might perhaps be to your expect- 



attonsy if I were to proceed at once to the 
ordinary business of this class, without 
availing myself of the natural opportunity 
presented by this our first meeting, since 
the formation of this Institution, since the 
erection of these walls, and since the ap- 
pointment of myself and the other indivi- 
duals whose duty it has now become to 
commence the arduous task of public in- 
struction within them, — if, I say, I were not 
to avail myself of this natural opportunity 
of addressmg you on some of the subjecta 
which must present themselves to your 
minds, and to my mind, on an occasion 
like the present ; although they might, 
perhaps, be deemed irregiuar at any period 
subsequent to the commencement of tfaoae 
labours which all the friends of this inatu 
tution, or, in other words, of liberal and 
wise education, must pray Grod to prosper 
at our hands. 

** Gentlemen, — There is one subject which 
appears to meet us, as it were, on the very 
threshold of this room — in the very portico 
of our temple : I mean the prejudice which 
seems to exist in this country with regard 
to law professorships, and the doubts which 
are entertained by some of their utility;— 
doubts, of which I, of all persons, cannot 
profess myself ignorant, when they were 
expressed in the strongest terms in a high 
testimonial with which I was honoured by 
one of the very first lawyers of this metro- 
polis, on the occasion of my offering myself 
for this chair. I wish, then, in the first 
place, to meet and consider this question 
candidly; and if my mode of treating it 
should appear to you to have any likeness 
(which I hope it may not) to the attempt of 
a self-important individual to draw himself 
and his functions into momentary elevation, 
I pray you to recollect that, as in private 
life, there are sometimes occasions in which 
the most retiring persons may feel them- 
selves called upon to define the rights, and 
to assert the claims, which belong to posi- 
tion, or conduct, or relationship, when 
questioned or violated ; so, in the perform- 
ance.of public functions, there m^ be oc- 
casions on which it behoves the umction- 
ary .to assert and define what he conceives 
to be the true character and importance of 
his office; because the very utility and 
effectiveness of that office itself may be 
suspended upon the recognition which ia 
made or refused by others of that charac- 
ter, and that importance, be it what it may. 

"Gentlemen, — This question is involved 
in some adventitious difficulty in this 
country ; for I beg you to observe, that aa 
there are things which are not in esteem 
because they are not useful, so there may ' 



m^s CoUtge'^Laiu) Clou. 



25 



be things which hftve not haen usdbl &0« 
<otffle they have not be^ in esteem ; while, 
again, esteem itt^ may be conditional 
upon accidental circumstances. There 
cannot be a more striking illustration of 
this than the different positions which me- 
dical professorships and l^al professor- 
ships now occupy in this metropolis ; for I 
conceive that, with the exception of ana- 
tomy, as being accompanied with demon- 
straticms, and chemistry, as being accom- 
panied with experiments, there is little or 
no intrinsic difference which should render 
the science of medicine capable of being 
imbibed in part by the ear, and the science 
of law capable of being imbibed only by the 
eye. But the difference is this ; — the at- 
tendance upon medical courses, and medi- 
cal professors or lecturers, has been made 
condidonal to the admission to practice; 
and the attendance upon law professors or 
lecturers has not The consequence has 
been, that medical classes have been so nu- 
noeisotts and important that they have en. 
gaged the attention and exercised the 
talents of the very first men in that profes- 
sion, and that the superintendence of nie- 
dical schools has become an object of 
ambition and honourable competition ; 
while the schools themselves have, in their 
turn, borrowed reflected lustre and import- 
ance from the names with which they have 
been associated. And I might dose the 
argument here at once, by putting the case 
upon this issue : — Let us have the same 
necessity imposed upon the whole host of 
law students, in the several departments of 
practice, to attend the courses of law pro- 
fessors ; imd let us have the most talented 
men in our profession struggling to outvie 
one another in the most attractive and 
effectual communication of their know- 
ledge, their experience, and their powers 
of analysis, and discrimination, and combin- 
ation ; and let us suppose all this to have 
been in active and important operation for 
thirty or forty years ; and then let us see 
whether candidates for law professorships 
will be dissuaded on the ground of the 
questionable utility of the office. And, on 
the other hand, let us suppose medical 
education to this hour to have been con- 
ducted exclusively by solitary study, and 
attendance on private practice ; and let us 
suppose any gentleman actively engaged in 
that profession proposing to devote a large 
portion of his time to the production of 
courses of lectures to be delivered to such 
persons as should leave their homes to 
attend to them; — what doubts should 
we not hear raised of the discretion and 
prudence of .such a, project! and what 



insinuations, that the suppeaed students 
might occupy themselves just as well a^ 
home in reading the books of more emi- 
nent men ! 

** Now, though the importance of our me- 
dical lecturers has, as it were, sprung out of 
educational legislation, I believe there is no 
one who denies the general utility of die 
system ; or who would refuse to adunit that 
it does keep alive in the medical classes a 
spirit of interest, a spirit of research, and 
a spirit of discussion ; and that it infuses a 
higher tone of science, and a more viva- 
cious, acquaintance with the progress of 
practice and opinion. 

'* I would now turn to the estimation in 
which law professorships are held m other 
countries^ and candidly enquire how far thb 
Qircumsfances afford arguments apfdicable 
to our present enquiry ; because when we 
find the vast continent of £uro{ie jo£ one 
mind as to the utility and importance of law 
professorships, — it is certainly a &ir en- 
quiry to raise, whether, it is the continent of 
Europe which is in the right, and England 
which is in the wrong, on. this point ; or 
whether it is England that is in the rights 
and the continent of Europe that is in the 
wrong : and again, whether there are any 
circumstances which so ecwyiltia^ difference 
the two cases, that they may perhi^ boA 
be in the right. . 

<f It must be well known to the most of 
the individuals in this room, that, on the 
Continent, professorships of every descrip- 
tion, and law professorships in particulu*, 
occupy a high position in public estimation ; 
that tliey are exceedingly numerous ; and 
that the professors are the first men in 
learning and talent on the Continent. In 
the law in particular, the chairs in certain 
Universities are the prizes of the profession^ 
the principal objects of ambition ; for the 
Judgeships are situations of small import- 
ance or rank, and of very humble emo- 
lument ; and in some of the Universities of 
Germany, the law faculty, in other words 
the professors, constitute the Court of 
Appeal. There is scarcely a foreign jurist 
whose fame has reached this country, who 
did not fill the professorial chair, and dis- 
tinguish himself mainly by the monuments 
of learning which he delivered to his class. 
The history, indeed, of learning upon the 
Continent is little more than the history of 
the more eminent professors, and of the 
schools founded by Uiem. 

<' Now, I am willing to take this, in the 
first place, as another illustration of that 
diversity of public opinion which I have 
previously pointed out as evidenced in this 
country by the high importance attached to 
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med^ sdiool* and medical kcturety aa 
contrasted with the neglect d[ law schoola 
and law lectures 4 but e^en taking it merely 
on this ground, we must observe that we 
are strengthening the argument in favour 
pf law professorships by the fact that 
on the Continent, where they are in es*. 
teem, public opinion » consistent with 
itself — awarding equal importance to public 
instruction in law as in medicine ; while in 
this country, where they are neglected, 
public opinion is inconsistent with itself, in 
den3ring that value to public legal tuition 
which it accords to medical. If we had 
found the same difference of opinion and 
practice as to these two fiiculties existing 
on the Continent, which exists in England, 
the firesumptum would have been that the 
difference had some foundation^ in the 
nature of the things ; but when we find the 
reverse of this to be true, and that in an 
extreme d^^ree, law professorships stand- 
ing highest of all in public estimation else- 
where, the presumption certainly is that the 
inoonsistency of this country has arisen out 
of accidental circumstances, and is noi 
grounded in the nature cf the thing. 

*.' The only two circumstances of which I 
aan aware that materially diflfer^ice the 
case of the Continent from that of this* 
country are these : — 

'* 1. The law there chiefly taught, namely^ 
the'Ronan, or CM/ Law, aa we very ikn- 
properly term it, constitutes now (as it didf 
in former times in this country) a chief 
part of learned and official education, inde- 
pendently of any view to practice; and 
iegreea m knm are not, as in this country, 
nominal, but actual evidences of having 
attended professors in that faculty. The 
oonscquence of this is, oi course^ very 
geeatly to extend the law classes, and to 
eomprise in them that portion of aca- 
demicai students who belong to the higher 
orders, and resort to Universities merefy as 
H genidemanly or official qualificatian. 

^ 2« Learning on the Continent, in all its 
branches, has a more speculative, a more 
discursive cfaaiBCter than the habits of this 
tountry have taken, and law in particufau" is 
mixed up with eUiics, and metaphysics, 
and the learning of the metiq>hysical jurists, 
in a degree which, in my humble opinion, 
is of donbtfiil utility to a dass^ however 
well it may be adapted fop the select few. 

** Still, however, making all due allow- 
ances for these cKfferences, there is the 
broad fiiet 'staring us in the fhee, that all 
over the Continent, academical learning, 
and partiealarly law learning, is considered 
to be most importantly dependent upon the. 
talents and energy of the grofe^sori and^ 



that a great compeUtlon exists between 
one University and another to procure a 
pofessor who has had distingaished success 
m the formation of a class, and in the ad- 
vancement of the character of that class. 

'* Having carried the question thus far, it 
may certainly be advanced very consider- 
ably further by a consideration of the 
present state c^ the law schools and law 
pnMfessorships in North America, where 
there is little or no dissimilarity to this, 
country in the character and olivets of 
legal study, and where the ultimate beneit 
to be contemplated is the ssme; — tlie 
production of a body of highly^mformedi 
and enlightened lawyers, jurists, and pub- 
licists. I will shortly enumerate the Insdr 
tutions of this kind with which I am ac-^ 
quainted. 

** The Law Academy of Fhfladelphta was 
founded m 1821, the first and present 
provost being my respected and venerable 
correspondent Dr. Du Ponceau, tiie Charle» 
Butler of North Americaw At its coai>- 
mencemeat, it consisted of ^irty regular 
and eighteen honorary members. I an» 
not acquainted with the present number of 
students, but it is greatly increased, and to 
the instructions of the provost and vice-* 
provost are added those of one or mora 
professors. Of the importance attached t^' 
these Institutions in America, some idei^ 
may be formed from the fact that the whide 
bar of Philadelphia 'was present at th9 
opening address. Of the success of the 
Institution with its students, a striking proof 
exists in a printed academical exercise on 
the subject of *< Equity in Pennsylvania,'^ 
by a Mr. Anthony Laussat, then a student 
of the academy, and which I riiall leave in 
the library of the College. Although I 
must differ fbom its main conclusions, it i» 
a work of such learning, and research, and 
information, as but few members of the 
English bar, perhaps, could have produced^ 
A copy of this Essay I some time since 
presented, through Mr. Professor Amos, ta 
the law class of the London University, 9» 
an example of what may be attained evenr 
in early life by successful application, and 
the Professor expressed to me in the 
strongest terms his conviction of the high 
utility of which that Essay would be to the 
class. Several other gentlemen of the £n« 
glish bar, to whom I have shown it, haye 
expressed their surprise, and have asked 
me what was meant by a <' student of law'^ 
in America ; suspecting, I suppose, that,likw 
our " apprentices of die law" in old Englisb 
law books, the term might comprise gen-r 
tlemen of fifty or sixty* I may add, that in 
a letter which Mr«.LauMat addressed te 
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me noi loDgtiiKSe, h6 Atttibates what merit 
the Easay may poasess (of which Dr. Du 
PoQceau had communicated to him my 
opinion) to his good forti^^e in having re- 
tained a portion of those lessons of wisdom 
which he imbibed from the academical in- 
Btructtons of the provost. 

^* At the time this Institution was esta- 
blished, it appears from the opening ad* 
dress that there was already a law chair 
at the University of Cambridge in Massa- 
chusetts, where lectures were delivered. by 
two professors of eminent knowledge and 
talents. Chief Justice Parker and the Hon. 
A* Steams, and which had obtained great 
celebrity as a seminary of ksiw ; and that 
there was ako a respectable law school in 
Connecticut, of which Judge Reeves was 
the first professor. Of Uie subsequent 
foundation of the Dane professorship in 
the University of Harvard we have an ac« 
count in that very able work, ^ The Ame- 
rican Jurist:" from which it appears that 
i| was founded in 1829^ by the Hon. Na- 
than Dane, a gentlemaa of long-established 
reputation as a lawyer ; and tluit the Hon. 
Joseph Story, one of the justices of tihe 
Supreme Court of the United Sutes, 
was the first professor* There is also an« 
other professorship in the University of 
Harvard, called the Royal professorship; 
there is a law school at Northampton, with 
a professor and a judge at the head of it ; 
there is another law school at Amherst, in 
Massachusetts, under an eminent coun- 
sellor of the Supreme Judicial Court ; and 
another law school at tlie University of 
Mar^laqd, in Baltimore, under Professor 
Homnan, whose writings are well known in 
this country. 

** Now, the rank and character of the in- 
dividuals who preside over the law classes 
ih the United States — a country in which 
there is so little attachment to mere things 
of usage — and the growing multiplication 
of professorships and law schools there, 
seem to me to establish the &ct that their 
utility is found neither questionable nor 
trivial ; and upon all that nas preceded, it 
d!oes appear to me that if law profejssorships 
have not yet obtained the same measure of 
consideration in this metropolis, it must be 
mainly owing to that m inertuB which it is 
so extremely difficult to overcome in th€| 
outset of most things, — to the want of 
proaer enforcement of the guarantees &r 
legal proficiency on the admission of stiu* 
dents to the bar and to practice, and to 
the consequent want of sufficient stimulus 
and inceiltive to learned men to exercise 
their invedti6ii and their talents in the line 



of mstruction. All the talents of EnglUi 
lawyers have been hitherto exhausted upon 
practice. The invention of practical ma- 
chinery — the combination and modifica- 
tion of it to the particular purpose — the 
dexterous exhibition of law and &cts for 
the purposes of advocacy — the accumu- 
lation of legal learning fbr the puiposes of 
advice, — these have been the objects to 
which generation after generation, the pow- 
ers, the ingenuity, the labour of profea- 
sional men have been directed. What 
have they not accomplished? And who 
shall presume to say what they might not 
also have accomplished, if the same powers, 
the same ingenuity, and the same labour, 
had been ifevoted to the purposes of ih* 
struction, of incentive^ and of the cBffusioa 
of scientific interests ? 

[2V be cotttinue4*] 



REVIEW. 

ne CfamB Law^ indrnding Ms mm Game 
Billy and all the Aet$ rdaHimg to Gatm^ 
with Notes ami praeOcal Diredhns as^' 
pianqiory if their ProvinontL By P. B. 
Le^h, Esqs e^ Grid's Inn, Barriateff at 
Law. London, 18SL 

Wb have long intended to give a full ac- 
count of the art and mystery of legal 
book-makinff; and we must still defer it 
to another Number. In the mean while, 
however, our readers may refer to the 
present volume as a specimen of the craft. 
Ftve sixths of die book are composed of 
one of the productions of those eminent 
authors, the King, Lords, and Commons, in 
parNament assembled, beins a reprint of 
the new Game Act • : the outer sixih con- 
sists of notes ; and we cannot say much 
either for their novelty or accuracy. Many 
of them are taken from the most familiar 
sources, such as Blackstone and Bum; 
and the following example will enable the 
reader to judge of their correctness : -— 

In the note on § 1. of the new act 
(p. 106.)y the editor calls the Certificate Act 
59 Geov S. C.93., it being the 52 G. 3. c.99. 
He further says, that ml acts relating to 
gome are repealed except this act ; whereas 



* A Qorrespondent latriv requested us to men- 
tion the price of the works reviewtd. In this 
instance^ at any mte, we shall do to. The price 
of this volume is 5s. The .act. is printed io our 
Monthly Record for October, which, with all its 
other contents, costs U. 1 
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the 7&86eo.4.c.29. $ 50., aiito kilBng 
haref, is not. repealed. 

The first general definition of ** gtoie " 
is given in § 2., but no notice whatever of 
this important provision is taken. In the 
punishment fpr killing game on a Sunday, 
or Christmas-daj, Mr. Leigh states in note 
to $ S. (p. 108.), that the punishraent for 
thiid and subsequent offences by IS Geo. S. 
c. 80. § 6. was a fine of SOL ; it being/ in 
fact, a fine of 50^., and in default of pay- 
ment to be comnutted to the county gaol, 
&c« for any period not exceeding twelve 
months* nor less than six, and, in the jus- 
tice's discretion to be once publicly whipped. 
. In note on $ 2^ (p.l21.), where he states 
the punishment under the 25 H. 8. c. 11. 
§ 5. for taking, &c. the eggs of a ** mal- 
lard, teal, or other wild fowl,*' he quite 
forgets the qualification in another section 
of the words " other wild fowl ;" namely, 
** comestible, or used to be eaten." Now, 
without this qualification the words might 
mean owls, choughs, or ravens. 

Other proofs of carelesness and inac- 
curacy cbuld be mentioned ; but we have 
aireaclv devoted more space to the sub- 
ject than it deserves. We recommend 
Mr. Leigh, in his next publication, not to 
be in so great a hurry. We hope to be 
able in our next Number to give a com- 
plete article on the Game Act. 

THE LORD CHANCELLOR'S ABSENCE. 

To the Editor of the Legal Oherver. 

Sir, 
I WISH to call your attention to a circum- 
stance which you simply recorded in your 
last Number -<- the absence of the Lord 
Chancellor in the first week of the present 
tern. I could have wished that it had 
called forth the censures of your contri- 
butor who has already animadverted so 
convincingly on other parts of the noble 
Lord's judicial career; but failing any let* 
ter of his, I hope you will permit me to 
say a few words on it. 

It is in the recollection of every one, 
that the Lord Chancellor broke in upon 
that time of the year which, by immemorial 
usage, has been devoted by professional 
men to relaxation. This course was jus- 
tified on his Lordship's part, by saying, 
that as he was willing to sit, no other per- 
son had a right to complain. But, Sir, it 
would seem that he is determined to make 
u^ for his extra labour by the prol<mgation 
of his own vacation. Now, I contend that 
a Judge has no power thus to alter the 
settled legal instotutions of the country. 



He has no right to wake the customs and 
privileges of the suitor and of the pro- 
fession bend to his own whim and caprice. 
If he cannot be called upon to shut up hia 
Court at the times at which it is usually 
closed, he is undoubtedly bound to open 
it at the time at which it has been usually 
open. If the precedent be admitted, that 
justice is merelv to be administered in the 
first Court of the country when the Lord 
Chancellor chooses to come to town and 
sit ; if he is to overwork the practitioners 
at an improper time, and do no work at all 
at the proper time ; why then it appears 
to roe that a serious blow is inflicted upon 
the country, as certainty in the adminis- 
tration of justice can no longer exist. If 
the Lord Chancellor, the most important 
Judge in the country, may do this, why 
may not any other Judge do it ? West- 
minster Hail may in future be <M>ened, if 
the Judges have all come from tne coun- 
try : and this bad example has, in fact, 
already begun to operate ; as I understand 
the Lord Chancellor's brother, the Master 
in Chancery, Mr. William Brougham, has 
thought himself at liberty to accompany 
the head of his Qourt, and to disburden 
himself of the dry details of his office until 
the Lord Chancellor should return. Where, 
then, will it end ? 
I am. Sir, 

Your obedient Servant, 

A Chancery Barrister. 

Nov. 5. 1831a 
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ARRANGEMENT OF THE NEW BANKRUPT 

COURT. 

Wb are informed that A. W. Robarts, 
and Isaac Lyon Goldsmid, Esqrs^ are 
added to the list of Bankers and Mer- 
chants appointed to select official assignees. 
Two thousand applications we understand 
have been made for these desirable situa- 
tions. With reference to the list of com* 
missioners published in our last Number^ 
it is proper to state, that Mr. Swanston 
has declined the office, and that it is doubt- 
ful whether Mr. Merivale will accept it. 

COURT OF kino's BENCH — ARRANOB- 
MENT OF BUSINESS. 

The Court will take cases in the ^kn 
Trial Paper on Wednesday and Thursday. 

The Medal Paper on Friday. 

The Craum Paper on Saturday. 

New Trial Motions will be heard every 
succeeding Wednesday. 



Omrtt. — IfuMT Cbly«;p0mfaMde.-*iliiciMr« to Queries. 



SUPERIOR COURTS. 

COURT OV CHANCERY. 
MS B3g|^y7t«0WO. — PRACTICX. 

A wrUff^n^ exeat rcgao mmUt state the mmmtit 

. ijfoail required. 
A Bixx was filed for an account and a yfiit of 
ne exeat regno which was granted, but the order 
did not express any sum in which the defendant 
should be admitted to bail. 

Tift defendant was arrested by the sheriff of 
Middlesex, who refused to admit the defendant 
to bail, as no sum was mentioned in the writ 
for which bail might be taken. 

The defendant applied to the Chancellor t</ 
be dischaf;ged for irregularity, on the ground 
that no sum was mentioned in the order, nor the 
writ, for which the defendant might be admitted 
to baU. 

This was bpposed by Mr. BetheUCor the plain- 
tiff; but hb Lordship made an order for the de- 
fendant's immediate discharge. 

Friee et U3r» ▼. Dewhurwt and otherM, Oct. IS. 
1831. 



COURT OF KINGS BRNCH. 
(Before the Single Judge.) 

BAIL BY HABEAS. 

Wkere the notice of juiiijlcation of bail by 
habeas corpus wa$ not served until after 
eleven o*clock on the vufming of the day on 
which it ought to be served, time for a new 
notice was refused. 

Hughes opposed bail by habeas corpus, on the 
ground that toe service of notice of justification 
had been served after eleveit o'clock in the 
morning. 

Curwood applied for dme to give a fresh notice 
of justification. 

Liltledale J. No indulgence is ever given by 
the Court in bail bj habeas corpus, except in case 
of the illness of the bail. 

Bail rejected. — i<fMmymoiiff. M.T. Nov. s. 
1851. 



XJSCTMBNT. — SBRYICR OF DBCLARATION. 

Where there are several defendants m ejectment, 
it is no objection to the service on each, that 
the names of the other defendants are incor* 
reetfy stated in the declaration. 

TStmor moved for judgment against the casual 
ejector. There were fifty-three defendants. 
The name of each defendant was right in the 
declaration served on him ; but the names of the 
other defendants were not properly stated. 

Littledale J. That will do. — Doe V. Roe. 
M,T.Nov.5.1851. 



▲TTORKBT, PATMXNT OF MONBT BT. 

Where an attorney has wronffitUy received the 
money of another, not hu client^ the Court 
unit not interfere summarily to make him 
refund* 

Hayes moved for a rule to show cause why 80 



attorney should not pay over a sum of 95/. Is. 6dL 
to the assignees of a bankrupt, under these cif» 
cumstauces : — The bankrupt, before his bank- 
ruptcy, had .executed a trust deed, conveying 
all his property to tlie use of his creditors. The 
attorney, against whom the application was made» 
was employed to act for the creditors, and the 
sum of money in question was obtained by hind 
on the sale of certain fixtures belon^ng to the 
bankrupt after the bankruptcy. He was not 
authorised to receive this money, but he re- 
cdved it in his character of an attorney. The 
jurisdiction of the Court would, therefore, reach 
nim. 

lAttiedale J. This is a proper case for an 
action. The money here never came into the 
hands of the attorney, in his character of attorney 
to the assignees. On the contrary, they repu- 
diate his authority. The Court has never car- 
ried its interference so &r in any previous case 
as vou require me now to carry it. 

kulc refused. — Anonymous, M. T. Nov. 4« 
183i. 



MINOR CORRESPONDENCE. 



SUMKONSBS AT CHAMBBBS. 

Thbbb u reason to believe that great advanturf 
would be derived to the public, as well as to the 
profession, from any alteration by which. a some-' 
what greater degree of publicity should begiveii 
to the decision of summonses at chambers. 

As the matter at present stands^ the oonrinual 
complaints of the profession leave no doubt of 
the tact, that many of those applications are de- 
termined upon a very slight acquaintance wkh 
the points which have given rise to them; or 
what, perhaps, u worse, under, material miscon- 
ception concerning them. 

It may be of advantage, greater than atfirst may 
appear, to give this subiect some consideratioQ. 
If to spare expense to the parties to an action be 
desirable, there surely can be no more cartain way 
of attaining such an object, than by^givingtothe 
cheap and speedy application at chambers the 
advantage which, at present, clients are forced te 
* look for only through the expensive, dilatoiy 
and hazardous recourse to a motion. 



ANSWERS TO QUERIES. 



RENT. — BANKRUPT. VOL. 11. P. 368. 

It has been decided, that when a lessee be- 
comes insolvent, he is (fischarged from his lease, 
and the lessor is entitled to possession. But I 
am inclined to think, in the present instance, 
that on account of the friends of the leasee 
having paid the rent in full, and also of his 
having been suffered to remain hu possession after 
his liberalioo, that he is not abMlved firom his 
lease; but that the lessor can compel him to 
keep it for the remmnder of the unexpired term. 
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I would however ob«er?e^ that tim Is a o umti e ^ 
of confidenible doubt. H. o. A. 



attoency's lisk. vol. ii. p. 368. 

I should conclude from the following de- 
cinion^ that an attorney can ^rove for his debt, 
and still retain the papers until he is si^ti&fied in 
fulL The case was tliis : — An attornev bad been 
employed bj^ one who became a bankrupt ; the 
assignees petitioned to have the papers delivered 
up» and tnat the attorney might come in for his 
demand pari paM$u with the other creditors : it 
was held by Ta&ot C, that an attorney hath a 
lien upon the papers in the same manner against 
^Msigiieei as against the bankmpi, Bui at to 
papers rectified tdter the ha$dsrupte%ft <A<y cannot 
he retained; ana therefore, if the assignees de- 
sire it, the bill may be taxed, end upon payment, 
the papers delivered up ; and this, aiikaugh the 
attorney has come in and proved his deU, for a 
creditor who had a security mav come in and 
prove his debt, because possibly his security may 
prove difficult {Ex parte Bush^ 7 Vin. Abr. 74. 
pL €. 8 Eq. Abr. 109. pi. 4.) 

T. E, 



NSW CAREIBBS' ACT. VOL. It. P. 361. 

In answer to the two Queries inserted in a 
ktter addressed to you by a subscriber, I beg to 
observe^ that before thte New Carriers* Act 
(1 W. 4. c. 68.), where a carrier limited his re> 
iponsibility to the amount of 5l,, or any other 
precise sum, unless the goods were insured and 
paid for accordiiw to their value at the time of 
their delivery, it they were lost, and were in 
value above the sum at which the carrier had 
limited his responsibility, he was not answerable 
for them even to the extent of the sum he had 
spadfied in his notice. (C% v. WiUtsn, T. H. 
Black. Rep. S98. Itett v. Mountain, 4 East, 
170% $ 5 East, 507., and S Taunt. 364.) But in 
order to exonecate himself from his liability, the 
earner must prove that the notice by which he 
limited his responsibility was stuck up in his 
warehouse, or that it was advertised in some 
newspaper. (4 Esp. 178. ; 5 Campb. 37. ; 2 Ibid* 
415.) The effect of this new act, therefore, is, 
that no carrier can limit his responsibility to a 
less sum than lOL ;. and I do not consider the 
act would have any effect on the principal 
feature of these decisions. 

With respect to the second Query, it has 
been decided that where a carrier is guilty of 
^roif negiigence he will be liable, although the 
goods ^ere above the value mentioned in his 
public notice, and not specially entered as in- 
sured. (8 Biam. Si Aid. 8 B. Moore, 184. 
price, 31.) T.E. 

*^* Another' Correspondent, W. H., has re- 
ferred to the additional case of Yate v. WUltm^ 
8 East, 188., and to some of the preceding casesg 
which the act does not alter. 
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DBVIftB. — COPTBOIiO • VOL. n. T. 536. 

I . It appears to me, that the widow of ^. is en- 



that a Gfmrt of equky wvmld, UBder tneb 
cifCMHiMHtii. consider it to have been the 
testator|s faSaaSite la bequeath her property to 
B» for his own nhmfiifa iMUpd benefit, inasmuch 
as no mention is made of tfeftAposition of the 
property after i2.'s decease. MLB. A. 



8. I con«der that B. had only a life estate in 
the premises devised by the will of A^ and that 
the estate consequently descends to the heir-at- 
law of il., aad not to the widow of B, J>te 
dem, Eliam v. Watley^ 4 B. & G. 667i 8. C. 7. 
D. & R. 1 18. and Sugden on Sales, &c 

W. T. 



FILIATION. VOL.11. PP. 887. 5.T6, 

It might be serviceable to the professbo^ if 
" A Constant Reader'* would cite the case whicb 
has decided, ** that a bond given to the overseers 
of a paridi for the support of an illegltimatr 
child IS void, and may be waived by either party 
at any time;" as I know that some of the pro- 
fession are daily in the habit of taking bonds for 
payment of a weekly sum for the maintenance 
of the child whilst it remains chargeable to the 
parish, without any apprehension of thdr in- 
▼alidity. Vmtst Cluk. 

NSW aULIS, VOL. n« p. 40Q. 

I consider that it will be necessary for the 
defendant, in order to prevent the plaintiff's 
proceeding on a new trial, to pay the debt, and 
the whole amount of costs incurred in the former 
trial, to the plaintiff. And in the event of a. 
new trial taking place, it will be necessary for 
the plaintiff to pay the defendant the costs of 
the first trial immediately after they have been 
taxed by the Master or prothonotary, otherwise 
the defendant knay move the Court to discharge 
the rule, and for leave to sign judgment and tax 
hb costs. 15 East, 186. H. B. A. 



TaANSFSa op MOaTOAOS8.«— AD VALOaSV* 
VOL. II. pp. 884. 550. 

H. H. states it to be the invariable practice, 
where the mortgagor is a party to the transfer 
of a mortgage, to msert in it a new proviso for 
redemption and covenant to pay. I think H. H. 
must be mistaken in supposmg such to bf( the 
invariable practice ; for I know that some con- 
veyancers are of a different opinion, and con- 
tend that the insertion of a new provision 
creates a new mortgage, upon which the ad 
valorem must be again paid. The subject, how- 
ever, is one of great importance to the pro-' 
fession; and I should be glad if, by a discussion 
upot) it being opened through the medium of 
your Journal, a definitive conclusion might btf 
arrived at for the general guidance of prac- 
titioners. 

Dovor. E. Ki 



PBOMISB OP'llAamiAGB.«^INPANT. VOL. H.' 588. 



,, . An infant ma^ sue, but cannot be sued, for a 

titled to the property under her husband's will, ^ breach of promise of marriage. HoU v. Ward^ 



« 



^...w.^ rale, ».». ^ 
be mutual, being in 



M7. This eteepdou l»«i» «*«iriiM 
ule, that eontrttcu>t» le bindnif mnrt 



fer hx8 protectioo. 



D niBNITURS. VOL. II. P. 400. 

I. The words bouiebold goods will generally 
comprise every thing that contributes to the 
use or conTenience of the householder, or or- 
nament of the house. Plate (S P. Wms, 419.X 
linen, and china, wiH elearly pass ; and II musical 
iiMtruroent, such as an orgoa (3 i^m. & Sr. 189.) 
or a piano forte^ will also pass; but watdies an4 
trinkets, beii^ ratlier for the use or ornament of 
the person than of the house, will not. In 
Saiimmg t. Siyte^ 9 P. Wms. 354., a question 
arose « to whether {inier a&a) aie and beer 
ibun4 in a testator's house were household 
goods; and Lord Talbot C. J. held, " these, which 
are Tictuals, and whose use is in their con* 
sumption, cannot in their common natural 
lense be taken to be household goods, and pass 
under that denomiaation.'* Wmes, upon the 
lame principle, ha?e been held not to be house- 
hold tumiture; pod boekst bains considered as 
ooUected for the improvement and cotertainment 
of the mind, rather than for use or ornament 
as household furniture, have been held not to 
pass under thoie words. Vidfi Ketlv v. PowleU, 
AmhL 605. Porter v. Townay^ 3 Yes. 91 1«, and 
Coie V. raxgerald, I Sim. & St. 189. 

J. B. 



9. Under the words household furniture or 
goods is comprised every thine contributing to 
the comfort of the househoi<fer, or the orna- 
ment of his house. KMf v. PowUU^ E. 1763, 
Amb. 605. A,\ widow, therefore, may certainly 
retmn the phite. See, also, Master»v> Matters, 
E. 1718, 1 P. Wms. 494. IMlcoUs. Camptm, 
H. 1708, 9 Vem. 638. CAapnum v. Hart, 
T. 1749, 1 Ves. 973. ; and that, it would seem, 
aotwithscandii^ any evidence of its not being in* 
tended to pass. NieholU v. Otborwe^ T. 1797, 
9 P. Wms. 490. 

In Jeuon v. Burngtom, M. 1709, Prec. in 
C!h. S07., phte used m the home was not held 
to pass ; but this decision has not been confirm- 
ed by any subsequent cases ; and in thet cited 
above, Ketty v. Powlett^ it is expressly declared, 
the passing of plate by such words is entirely 
independc^nt of its being tn cofamon me or not, 
JSoberU ou Willi, vol. i. p. 490. 

The widow, moreover, is clearly entitled to 
all the Unen and china of her late husband, 
whether useful or ornamental ; and to all his 
picfuretp whether hung up or in cases Ufelfy v, 
PowleU, as above; SneUon v. Corbet, T. 1746, 
3 Atk. 370., and Hele v. GilheH, T. 1759. 
9 Yes. 430.); and I should conceive to all mu* 
sical instruments and clocks {Slamiin^ v. Style, 
M. 1 734, 4 P. Wms. 334.); but not to his watches 
or trinkets, or any other ornaments of the per* 
son, which cannot by any possibility be hela to 
enhance the comfort or convenience of the 
bonsefWhatever they may do for iM owBar* 

I. V. H. 



tePAnis. voi-n. p. 414. 



I. If windows be broken in a house occupied 
by a tenant from year to vear, the landlord is 
not compilable to repair tne injury, unless he 
has bound himself by express contract to do so ; 
the tenant, therefore, cannot, in the absence of 
such a contract deduct the expense of reglazing 
them from the landlord's rent 

The circumstance of the injury being done by 
a stranger is immaterial, the tenant has his re- 
medy over against the wrone doer (Co. Lit. 54 a.^ 
and It is his misfortune if he cannot avail him- 
self of it. 

A tenant from year to year is not liable foi^ 
permissive waste, such as allowing a decayed 
house to fall (Co. Lit 54 h.\ but he is liable 
for wilful, voluntary, or commissive waste; and 
therefore, if he do anv act which tends to thc^ 
decay or destruction or the property, he is liable 
to that extent. The relation of landlord and te- 
nant creates the liability to use the premises in 
a tenant-like manner, and upon this principle 

Lord Kenyon held, in Furguton v. , that 

a tenant, although not bound to put a new 
roof on an old house, yet " was bound to com- 
mit no wastes and to make fair and reasonable 
repfiirs, such as putting in windows and doors 
that had been broken hf kirn, so ' as to prevent 
waste and decay of tne premises.'* 9 E^n 
N. P. C, 590. ; and see HortrfaU v. Mather^ 
\ Holt, 7. 

A tenant who breaks windows, or sufbra 
them to be broken, cannot be said to use the 
premises in a tenant-like manner : it is liis duty 
to repair them ; and an action will lie against 
him if he omit to do so. If the injuiy be trifling 
^ demimmii not curat lejf.** 

IB. 



9. A tenant from year to year is bound to com* 
mit no waste, and to make fair and tenantable 
repurs, such as putting in windows, &c. so as t«> 
prevent waste and decay of the premises. Ar» 

guton V. , 9 Esp. 590. It is no defence that 

a stranger committed the waste. The tenant 
may recover his damages from the stranger^ 
WoodfalTt Landlord and Tenant, 447. 5th edit. 

Even if the landlord had been bound to repair 
the windows, the tenant would not be entitled 
to deduct from the rent wliat he had paid for 
making the landlord's repurs. The remedies of 
landlord and tenant are respective. Id, 947. 
lT.R.446. CC. 



ABTICLSD CIEIK. VOL. H. F. 400« 

1. A master is not bound by law to sui 
his artioled clerk with *' board and dothes.** The 
relation of master and clerk imposes no such 
obligation upon him ; and in the absence of a 
specific contract (as in the case put by your 
correspondent H. B. A.), it is quite dear he is 
not bound to do it. ' 

J. B. 



9. I think it is qmte evident, that if it is not 
specified in the articles that B, is to find A, with 
board and lodgmg, B, is not bound to do so 
upon the death of i^.'s &ther. No tradesman u 
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bound to jftnd hb japprtuiiee vitfa board and 
lodging, unless it be specified in the indentures. 

J. J. J. S. juto. 



QUERIES. 

SBTTIirO OUT TITHES. 

A. is the rector of the parish of ^ and as 

such is entitled to the great and small tithes of 
land lying within that parish. ^. is a farmer oc- 
cupying a &rm in that parish. No .nustom 
eusts in the pariah as to tne manner of tithing 
corn, there being no record of th« tithe having 
been rendered in kind. For the past year B, 
is under no composition for his tithes. 

A short time back JB, sent the rector notice of 
his intention of tithing a field of wheat on a 
certain day. At the time appointed in such 
notice, C, who was employed by the rector to 
see to the fathering of his tithes, attended at the 
field for that purpose, and found the wheat set 
up in shocks, containing ten sheaves each. One 
sheaf in the centre of each shock was marked with 
a bough, which, from its withered state, appeared 
to have been some time cut from the tree. B, 
then walked over the field, and threw down 
upon the ground each marked sheaf away from 
the shock. C. objected to this mode of tithine, 
because the sheaf which was to be the rector^ 
was determined upon before he came there, and 
he had no opportunity of objectine to the man- 
ner of tithii^, as it was alreadv done; he also 
objected to it on the ground of the tithe being 
set out in single sheaves, whereas B.'s own corn 
Was standing m shocks. In order that the com 
might not be spoiled, and the rector at the same 
time not be prejudiced, C, served on B, a pro- 
test at the time the tithe was carted. 

It is a matter of no great importance, periiaps, 
in this sinffle instance, whether the field of wheat 
was tithed b^ the sheaf or by the shock. The 
harm done in this particular instance consisted 
in the necessity for the rector to collect his own 
sheaves from every part of the field, and make 
them into shocks, as they were in a very unfit 
state for carting. He sustained further injury 
by being unable to see his tithes fairly set out, 
inasmuch as it is made more difficult to compare 
a single sheaf with a shock, tbm a sheaf with a 
sheafT 

The cases say» that by the common law wheat 
is titfaeable by the sheaf, and that this is a re- 
gular course, unless a custom can be shown to 
vary it. By tithing by the sheaf, I presume b 
meant binding all the com into sheaves, and 
then setting apart for the rector every tenth 
sheaf. 

In this case B. made the whole field of wheat 
into shocks, and selected one sheaf out of each 
shock for the rector ; this is tithing neither by 
the shock nor the sheaf. £«o. Manieil v. Pom, I 
Gwill. 1511. ' 



Has the rector waived his remiedy, on acooiinc 
of the tithe having been carted, though under 
th& protest? 

Is the mode of tithing the wheat adopted by 
B. illegal ? 

Has the rector a right to be present when the 
tithe is set out ? 

Are there any cases that bear upon the point? 

H. B. A> 



POWER OF SAIiS. — ISORTOAOE. 

Mortnge in fee, with powtf ^ to the mort- 
gagee, bis heirs, executors, administraton, or 
off^gfu," to sell and convey to a purchaser with- 
out the concurrence of the mortgagor. Can a 
transferee, either by deed or by act of law, as 
bankmptcy, insolvency, intestacy, &c. exercise 
the power of sale ? O. 



MISCELLANEA- 



THB TBHPLS. 

The'discipline of these Societies was formerijr, 
till within these eighty years, (written in 1750) 
verpr strict. The students app<»red upon all oc- 
casions, in all places, in their proper habits ; and 
for n^lecting to appear in such haint, or for 
want of decency in it, they were punbhed by 
being pot two years backward in their standing. 
This habit was discontinued, because the Tem- 
plars having been guilty of riota in some parts 
of the town, being known by their habits, a re- 
proach was there^ reflected on the Society for 
want of discipline. — Pegge*i Cmwiia, 594. 



• OaOAN, MIDOLX TEMPLX. 

The Temple organ was made by Smith. The 
Societies, being resolved to have a ^ood organ, 
employed one Smith and one Hams to iMke 
each of them an organ, and promised that they 
would give 700/. lor that which proved the best. 
This was accordingly done; Smith's was pre- 
ferred and purchased. The other, made bjr 
Harris, was sold to Christ Church in Dublin ; 
but being afterwards exchanged for another^ 
made by Byfield, for 400/. difference, it was sold 
by Byfield to the church at Woolwich. «- iUd. 

OLD HALL, MIDDLE TEMPLE. 

The Old Hall stood on the south side of 
Pump Court, which, upon building a new one, 
was converted into sets of chambers, which, by 
order of Queen Elizabeth, were not to exceed 
«ght in number. This was soon after pulled 
down, and chambers built in its stead. The pre> 
sent Hall was built by Plowden, who was seven 
years in perfecting it. He was three years treap 
surer successively; and after he quitted the 
treasurership, he still continued the direction of 
the building. — Ibkt, 
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HORAT. 



CHANGES IN THE LAW EFFECTED 
DURING THE LAST SESSION. 

No. I.V 

THK Vmw QAMM ACT, 1 ft 2 WzLL; 4. 

C. 7.» 

SiNcs the principle of reform in our laws 
has been recognised, no act has passed 
which shows its operation more completely 
than the new Game Act. In that, the par- 
liament has introduced what most former 
parliaments have carefully avoided, namely, 
a law which deprives its members of some of 
their privileges. We allude to the abolition of 
the necessity of qualification (sects. 1. 6.)» 
This, it will be perceived, deprives most of 
tfioaaMu assisted in passing the law, of an 
exclusive privilege. The beneficial effect 
•fa statute which thus destroys a hatefiil 
relic of the forest laws, and which will 
tend to assuage the angry feelings always 
entertained against a privileged class m 
the community, must be evident. 

Another leading feature in the bill is 
the legalisation of the sale of game under 
certain restrictions (sects. 17, 18, 19, 20, 21, 
22- 25, 26, 27, 28, 29.). Whjr its sale 
should ever have been prohibited, it is 
difficult to imagine, since a man ought 
surely to be allowed to sell his own pro- 
perty. But it was said, if that were once 
permitted, it would open a market for the 
sale of game killed bv poachers. However 
it did not require a direct provision of the 
l^lislature to afford such a market; for it 
is a notorious &ct, that at nearly all the 
coach offices in London^ game, supplied 
oaainly by poachers, could be procured 
to any extent at a regular market price, 
and it seems certain tluit the new act will 
neeassarily injure the poaching trade. 
All, therefore, that the law coula do, was 

* For the act at length, see Monthly Reoord 

for October, p. 397. 

it 

XWII. 



to permit the owners of game to sell their 
own property. 

We shall now proceed to examine, in 
detail, the changes which the act has ef- 
fected in the law. 

The 1st sect, repeals all laws relat- 
ing to game after the Ist of November in 
the present year, with the exceptions of 
the 9 Geo. 4. c. 69., the act for the pre- 
vention of night poaching, the 7 & 8 Geo. 4. 
c. 29. ^ SO., relating to the killing of hares, 
and the 52 Geo. S. c. 9S., the certificate 
act. It may be remarked here, that the 
act does not extend to Scotland and /rf- 
land {§ 48.) It came into operation on 
the 1st of the present month. 

In tlM» 2d sect, is to be found that 
which did not exist in the old law, 
namely, a direct definition of the word 
** game." Hitherto, the meaning of that 
w^ was only to be collected by examin- 
ing the statutes relative to game, and 
there discovering what animals had the 
protection of game thrown round them. 
Henceforth ^ game " embraces *' hares, 
pheasants, partridges, grouse, heath or 
moor game, black game, and bustards." 

In sect. S. a new scale of more moderate 
punishments for killing game on a Sunday 
or Chrittmas Day^ or out of the regular 
legalised seasons of the year, is intro- 
duced.^ The times at which birds of game 
may be killed remain the same as under 
the old law. Strange as it may appear 
though hares are witmn the definition of 
<< game " in the 2d sect., no time is fixed 
within which they ought not to be 
killed* By the former law, no time was 
fixed aa the period for not killing hares. 
There was, however, an indirect penalty 
to which parties were liable under the 

52 Gee. 8., the certificate act. To sport 

■ ■ » ■ I ■ ■ — I.- ■■■ ■ 

^ S Geo. 3. C 19. $ 4. 13 Geo. 3. C 80. $ 6. 
13 Geo. 5. c. SS, § 2, so Geo. 5. c. 67. 
43 Geo. 3. c. US. 

D 
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without a certificate i» by that act att<4)f- 
fence punishable by a fine of 20/«} aod 
S/. Idf. 6d.y the amount of the certificate 
duty; and in default of payment, six 
months' imprisonment. The certificates 
are usually granted on or after the Ist. of 
July, and remain in force until the 5th of 
April following inclusive. Any person, 
therefore, sporting between the 5th of 
April and the time at which the certitl«- 
cates are granted must in fact be sporting 
without a certificate, and consequently 
liable to the attached penalties^. During 
tliat period, then, hares could not be 
killed. The certificate act not being re- 
pealed, aAd a cumulative penalty of dl. ' 
being attached by sect. 23. of this act for 
the same offence, a party killing hares 
between the 5th of April and the time at 
which the certificates are granted, might 
be fhied ^L 13s. 6dn &ud in case of non- 
payment be imprisoned, for the part of the 
time due under the certificate act mx 
months, or until payment, and for the part 
due under this act, according to the provi* 
sions of sect. 38. In this section there ig a 
new provision for the punishment by a 
penalty of 10^. of persons laying poison 
for game. 

The next sect. (4.) makes it illegal 
in any licensed or unlicensed person to 
buy or tell, or have in poaseatiott, any 
** bird of game ** within a certain time 
after tfate respective periods mentioned in 
teot. S. for killing such birds. As bares are 
not mentioned in this section, it can be no 
ofienoe in ahy licensed dealer to buy, 
sell, or have in possession, hares at any 
time; and no offence in any unlicensed 

Eerson' to buy of a licensed dealer, or 
ave in possession, hares at any time. An 
uncertificated or unlicensed person could 
not ** sell " hares at any time of the year, 
because he would be within the meaning of 
sect. 25., which forbids the sale of ^' game"' 
by uncertificated and unlicensed persons 
under a penalty of Qi, for each head so 
sold. Of course, the penalties contained 
in this section on unlicensed persons buy- 
ing or selling birds of game after the 
legal periods for killing them, are cumula- 
tive on those attached by sects. 25. and 27m 
the 'former of which renders it penal in 
uncertificated persons to sell game, or in 
'certificated persons to sell game to any 
but licensed dealers ; the latter to boy 
game of any but a licensed dealer. 

By sect. 5. the provisions of the certi- 
licate act, 52 Geo. 3. c. 93., remain in force. 
The general words used are, ** any act or acts 
now in force, by which any persons using 
any dog, gun, net or other engine, for the 



purpose, of takiijg or killing any ganie 
wlnatever, or any woodcock, snipe, quail, 
or landrail, or any conies, are required to 
obtain and have annual game certificates." 
Consequently, the latter animals, though 
not' game,.' will hiave similar protection 
under the certificate. 

Sect. 6. 'may be regarded as the most 
important in the act ; for, by enabling all 
certificated persons to sport, subject to 
the laws of trespass, it indirectly abolishes 
the law of qualification. 

By sect. 7. it is enacted, '< that in all cases 
where any person shall occupy any land 
under any lease or agreement nuide pre- 
viously to die passing, of this act*" th^ 
landlord shall have. a right to enter r^nd 
kill the game, except where the right of 
killing the game has been expressly granted 
to the tenant, or he has paid a ^ne on |he 
granting or renewal of his lease or agree- 
ment, or his lease or agreement is for 
twenty-one years. This section has, by 
various publications and various persons, 
been made the object of very severe at- 
tack, buty as we conceive, without much 
reason. It has been called " aristocratic, 
tyrannical," and a violation of the vested 
rights of the tenant, because, if qualified 
and certificated, he might. have, killed the 
game on his own land. First, it applies only 
to cases where a tenant has not the right 
of shooting granted to him, or ha^ not a 
lease of twenty-one years^ or has not paid 
a fine on the original granting or renew A 
of his lease or agreement. The number 
of those cases may be large ; but if it is, 
the interest of the tenants in the lands will 
be found very small. If small, then, as the 
section only applies to existing leases or 
agreements, the hardship on them will not 
be very great. As soon as those leases or 
agreements shall have expired, it will be 
open to the tenant to make a new arrange- 
ment with his landlord. It is moreover to 
be observed, that the tenant is no longer 
obliged to be qualified in order to enjoy 
his shooting. So that it does not appear 
to us that this section merits those anim- 
adversions to which it hasbeen subjected. 

By the exceptions contained in this sec- 
tion in favour of tenants, although persons 
having leases for twenty-one years are en- 
titled to the game, persons havine interest 
in their land for any number of lives are 
not. This was, most probably, an un- 
intentional omission. 

Though the landlord is entitled to the 
" game, he is not entitled to the wood- 
cocks, snipes, quails, landrails, or conies, 
on the land. These the* tenant may kill. 
But he cannot give others the' rower to 
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kill them* For sect. dO.9 nrhidi provides 
a more sttimnary mode of punishing tres. 
passers id search of game, woodcocks, &c. 
eoacts, that in all such cases it shall be 
allowable to defendants to proye anything 
by way of defence, whtch would have 
been a defence to an action at law, for the 
treapaas, ** save and except that the leav^ 
and KceDce of the occupier of the land so 
trespassed upon, shall not be a suficieiit 
defence in any ease where the landlord," 
&c. *^ have the right of killiDg game upon 
aaeh land." So, if trespassers come to 
take animals belonging to Ae tenant, by 
die same sect. (90.) the tenant wtU have 
DO direct power to punish them, but the 
landlord will be considered as the oe» 
cupter. 

But thouffh die summary proceeding 
pointed out by sect. SO. cannotbe directly 
used by the tenant, yet he may bring an 
action in all cases where unauthorised 
persons enter to kill game, &c., and against 
landlords, or those acting under their au- 
thority, if they go on the land of tenants 
to kill woodcocks, te., the landlord having 
no right to them. 

The landlord, under existing leases and 
agreements, having a right to go on the 
limd to take the game, and to authorise 
others so to do, may be considered as 
having anck a constructive .possession of 
tiie game when dead as wiii entitle him 
to bring trespass against the tenant, or 
any other person having no right to the 
game, for taking it.* It has been de- 
termined, that the lord of a manor entitled 
to wrecks and estrays, may bring trespass 
for taking them.^ There seems no sound 
diadoction between the cases. 

The same observations will apply to 
cases under sect. 1 L, in which the landilord 
has reserved to himself the right of killing 
the game. 

By sect. 12. the occupier will be liable to 
penalties for killing the game, where the 
fandlord is endtled to it. 

Sect. 13. empowers lords of manors 
to appoint gamekeepers in any number 
they think proper. Under the 9 Ann. 
c. 25. § !• lords of manors could only 
appoint one gamekeeper for each manor.* 

• 7^ BaUiffi, Burgesses, and CommonaUy of 
ihinwich V. Sterrify 1 Barn. & Adol. 831. 

<» See 5 Ann. c 14. § 4. 2S ft 23 Car. S. 
e. 25. § 2. 

" An able contemporary, Mr. Deacon, in his 
Taeadie oa the Game Laws, lately published, 
p. 66., observes pf this section, that the land- 
mds will be ** enable to support an action 
of trespass at law* hitring no posseMory right 



Under sect. 14*. Icnrds of manors are 
empowered to grant deputations in a 
manner similar to that prescribed by the 
4dGeo. 3. C.9S. $ 2. It may, perhaps, be 
as well to remark the disttacdon between 
appointments under sect. IS. and sect. i4>« 
Under the former (sect. 13.) the person ap- 
pointing the gamekeeper must pay the 
servant s duty for him ; and then, within 
the limits of the manor for which he is ' 
appointed, he may kill gaane, for the use 
of his master only, having a certificater 
for which the lower duty of 1/. $$• has 
been paid. 

If the appointment is made tmder the 
latter aecdoB (14.), the servant's duty 
mast be paid by the person for whom he 
is appointed to kill game ; and within the 
limits of the appointment he may kill, for 
the use of that person,* with the low^ 
certificate. But if he be empowered by 
his depntation t» kill game for himsdf, he 
must take out the higher certificate, to 
obtain which the duty of 91* 1S«« M. has 
beefci paid. No servant's duty will, of' 
course, be in this case payable.- 

The 15th seot. re-enacts, with some 
slight additions, the 59 Geo. S. c.lO^ $ 1., 
which enabled persons beneficially inter- 
ested in lands in Wales to the amount oX 
5001.' annual rent, which lands were not 
wiihi«4be limits of any manor, to appoint 
gamekeepers. 

By sect. 16. the registry of all game- 
keepers with the clerk of the peace is 
required. Under the 48 Geo. 3. c 93. 
persons acting by deputation were not 
regist^ed. 

We now come to the second important 
feature of this act, namely, the legaliaation 
of the aale of game.^ 

Sect^ !?• authorises such sale by certi- 
ficated persons paying the higher duty, 
and their gamekeepers acting under a 
written authority from them, to sell game 
to dealers licensed according to the pro- 
visions of the act. 

By sect. 18. the justices are to hold a 
special sessions every .year, in the month 



to the lands which are the subject of the 
trespass^" With this proposition, as referring 
to an action for the trespass on the land, 
we perfecdy agree; but the landlord will be 
able to obtain as ample- remedies. by an action 
of trespass for the dead game, wbiich be may 
bring, as if he could bring it for entering his 

close. . . 

«* See 4 & 5 W. & M. c. 93. ( 3. 5 Ann. 
c. 14. '9 Ann. c. 2^. § ^» *8 Geo. «• c 12. 
53 Geo. 3. c. 75. 
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of July* for the purpose of granting li- 
cences to sell game» on payment of a duty 
of 21. (sect. \9*)f '* to any person being a 
householder or keeper of a shop or stfJl'* 
-— <* not being an innkeeper or victuallery 
or licensed to sell beer by retail, nor be* 
ing the owner, guard, or driver, of any 
mail coach, or any other vehicle employed 
in the conveyance of the mails of letters, 
or of any stage coach, stage waggon, van, 
or other public conveyance, not being a 
carrier or higgler, nor being in the em« 
ployment of any of the above-mentioned 
persons." These exceptions, it is pre- 
suroed, are introduced as a check upon 
the sale of game killed by poachers. The 
licence is to be in force a year, and the 
dealer is to put up a board in front of his 
^op, on which diall be his Christian and 
surname, and the wordst << Licensed to deal 
in Game." 

Collectors are to make out lists of per* 
sons licensed to deal in game (sect. 20.). 
Partners need only hav^ one licence (sect. 
21.). Licences will become void, if the 
holders of them are convicted of any of- 
fence under this act (sect. 22.)* . 

By sect. 25. uncertificated persons, ex- 
cept licensed dealerst selling game, and 
Certificated persons selling game to other 
than licensed dealers, are swject to a pe- 
naltjT of 4L for every bea4 «f #M9e so 
solo* ^ t 

. In sect. 26. there is a proviso in ftvoor 
of innkeepers, as to the purchase and sale 
of game without a certincate; but as they 
must procure it by purchase, and ** not 
otherwise," they will be li^le to the penal- 
ties incurred by unlicensed dealers, if 
they sell game given to them. 

under sect 27. no one not a licensed 
dealer may purchase game, except from 
a licensed dealer, or unless the person 
firom whom he purchases has the board 
required by this act put up in front of his 
shop, and he purchases bond fide. No 
one, except a licensed dealer, conse* 
quently, may buy from a certificated 
sportsman. 

Sects. 28. and 29. contain some further 
regulations as to licensed dealers.. 

By sect. 23. a penalty of not more than 
5/. may be imposed on persons killing 

Sime without a certificate, in addition to 
e penalties imposed by the certificate 
act, -52 Geo. 3. c. 93. 

Sect. 24u consolidates and mitigates the 
laws against the destruction of the eggs of 
certain birds. The previous statutes of 
25 Hen. 8. c. 11. $ 5., and the 2 Jac. 1. 
c. 27- $ 2., attached their penalties to all 
arsons, whether entitled to kill game or 



not. It is presumed, that as this sectioD 
refers only to persons unauthorised to kill 
game, the legishiture attributed to autho- 
rised persons such sportsmanlike feeiinga, 
that they would not think of doing so he- 
terodox an act as the destruction of the 
eggs of game. 

By sects. 30, 31, 32, 33. a summary 
method of proceeding before magistratea 
for trespasses committed in pursuit of 
game, woodcocks, &c. is provided, instead 
of die old remedies by action, &e. 

Sect. 34. contains a novel provision, 
namely, tlie definition of *' day," for the 
purposes of this act. Hitherto the defi- 
nition of night has in general been the 
object of legislative provision. For the 
purposes of this act, ^ day" is to .begin • 
an hour before sunrise, and end an houi; 
after sunset. 

In sect. 35. is contained a proviso in Hr 
vour of persons hunting. 

By sect. 36. trespassers may be deprived 
of the game in their possession, ** if it shall 
appear to have been recently killed." 

As ** game" only is mentioned in the sec- 
tion, woodcocks, snipes, quails, faindraJis,' 
or conies, can be taxen from trespassers, 
although the trespassing with intent to 
take such animab is an offence punishable, 
under sect. 30^ It was hardly intentional • 
on tlie part of the legislature to bmit 
woodcocKy'&c., and thus not to aHow the. 
same facilities to detection of offences 
under that section. Tlie words ^ appear to 
have been recently killed" will be pro- 
ductive of almost endless disputes. What 
^ recently" means, it will be very difficult' 
to determine. 

The remainder of the act contains tfae» 
details necessary to carry the provisions 
contained in the former part of it into 
effect. 
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(Continued frtmi p, 27.) 

<< There are certainly few things that will 
less bear looking into (with any other eyes 
at least than those of habit) than the ty9tam 
of legal education hitherto prevaiMng in this 
couniry ; and if the public at large could 
see it in its real nakedness, common sense 
and safety would alike dictate that such' 
culpable neglect should no longer be per- 
mitted to insult society, and set at nought 
the deep interests that are at stake in the 
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proficiency of thbfle who offer themselye^ 
to the pttblic as legal practitioners. It is 
in vain^ to talk of the high acquirements, the 
extensive and profound learning, which is 
attained, under the present system, by the 
assiduous and talented few. The import- 
ance <|f systems of education is not to the 
lew, but to the many ; for it will always be 
^e prarogatiTO of talent and laborious de- 
dication to distinguish itself under any 
system, or under any disadvantages ; and 
uie worse the system is, and the more ig- 
nofant and idle the mass of those who are 
comprehended in it, the more conspicuous 
will be the success of those who voluntarily, 
and without present mcentive, attain to 
learning and proficiency. But I ask whe- 
ther it be fitting that a great number of 
young men should be annually let loose 
upon the public, calling themselves soli- 
citors, barristers, and conveyancers, and 
having perhaps personal claims upon many 
to be entrusted with their business, who 
have given no other security to the public 
of their having qualified themselves for a 
most important and arduous profession, than 
that of naving paid a certain sum of money 
for their articles of clerkship, or having 
purchased the name of pupil in the cham- 
bers of some practitioner. I appeal to those, 
and there must be many in una yoom, who 
have iiad experience and observation of 
pupils-in the chambers of our more eminent 
draftsmen, whether, upon an average, one 
iburth part of the whole Ume of those pu- 
pils is devoted to the attainment of pro* 
fesaiond acquirements. And, indeed, now 
should it? How should men yet too young 
to realise to themselves the importance of 
curly dedication, resist the temptations 
which nature, sl<^, pleasure, custom, per- 
haps dissipation, are constantly presenting 
-to them as the alternatives of laborious, 
painful, unrewarding, unexcited, uncom- 
pulsory acquirement Let us suppose the 
aaroe system pursued at the Universities. 
Let us suppose tlie young men there turned 
into rooms by the half dozen or eight toge- 
ther, with the entire discretion of remaimng 
one or eight hours a day, — or reading or 
talking, — of labouring or idling ; — hindered 
and dtscountenanced when they would work 
by the levity and banter of those who will 
not, and having nothing to gain by swim- 
ming i^nst the tide, but future, remote, 
and uncertain advantages. No college ex- 
aminations, «- no public examinations, — 
but degrees conferred indiscriminately upon 
all who can p^ for them. I ask whether 
snch a state of things would be endured by 
fathers and relatives for six months ? And 
if the answer be in the neoative. I ask whv 
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it should be endured in that < most fhmous 
University for profession of law only,' as 
Lord Coke has denominated the Inns of 
Court, where young men are trained, not 
for the elegancies and the gentlemanly ac- 
complishments of life, but for its busmess, 
its responsibilities, and its existence? 

** I b^ it to be understood that no per- 
son is less disposed than myself to under- 
mte the value or necessity of attendance in 
the chambers of practitioners. In the up- 
per departments of the profusion, know- 
ledge of practice can be acquired by no other 
means. But what I say is, that for want of 
an effectual machinery imposing the neces- 
sity of proficiency, as the condidon of ad> 
mission to practice, even knowledge of 
practice is fwi acquired there by the ma- 
jority. I have mjrself had pupils whom no 
expostulations or exhortings of mine could 
inauce to attend an average of two hours a 
day, or to take any pains when they did 
attend. I have known others who have 
not come to chambers once in a week. I 
have known still more who would do no- 
thing but talk and banter when the^ were 
there. Now, what I contend is, tliat if legal 
edwSation were put upon its proper footing, 
such doings as these could not be persisted 
in without the proper consequence to the 
indiviiuri of ffejection and aiiigrace; and 
the practitioner who takes pupils would 
have double and treble the power and in- 
fluence over them which he now possesses. I 
would no more do away with the system of 
private pupils than I would do away with 
that of private tutors at the Universities ; 
but I asl^ what would be the power of pri- 
vate tutors, if there were no discipline in 
the University, nothing to be looked for- 
ward to, nothmg to be feared, and nothing 
to be attained;— when the man who only 
attended his private tutor once in a monthi 
and never looked into a book meanwhile, 
had the same certainty of passing through 
the trammels of the university as the most 
self-denying and indefatigable student. 

** •[Gentlemen, — It has happened tome 
to see a good deal of the rising generation of 
the profession. I was myself in one of the 
largest seminaries of the kind in Lincoln's Inn 
for two years, and I have had pupils of my 
own on a much toaller scale for more than 
ten ; and there are few things whidi have 
pressed more upon my mind thism thecUsconi- 
fiting spectacle which law students present to 
those who contemplate them with the know- 
ledge that upon the present system scarcely 

' This, and the other pessa^ inclosed in 
brackets, were omitted in ddivenng the icctare, 
for brcvhv. 
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one in every five has a glii§[le diance of at> 
tainlng that proficiency which would enable 
him to keep practiccy even should he be so 
fortunate as to obtain it For a year or two, 
perhaps, they are buoyed up bjr connec- 
tions; but their incompetence becomes too 
manifest, and their bright prospects end in 
.disauMmtment and retreat; while others, 
.who nave nothing but chance to depend on, 
betray their utter ignorance in the first 
casual onset of practice which that chance 
throws in their way. These are melan- 
choly contemplations for those who bear in 
cnind the hopes, the desires, and the ne- 
.cessities of human existence, and the utter 
fallacy practised upon parents and rela- 
tives, who ignorantly imagine that the ob- 
jects of their anxieties are pursuing the road 
.to fortune and reputation.] 

^ J own it does seem to me more than 
usually strange, that in such a condition of 
legaLeducation as this, — a condition wliich 
may be considered as the very reduetio ad 
abiurdum of what is called in America the 
* let us alone' system of l^islation, — there 
should not. be a more universal feeling in 
this metropolis to espouse and support the 
establishment of law professorships, as one 
«tep at least, though the only step that 
iias hitherto been taken, towards a more 
hopeful condition. I should have thought 
that when so glaring a necessity existed in 
legal education ibr introducing antagonist 
influences against the pleasure-seeking habit 
of the age, — against the idea so generally 
entertained by young men of the non- 
essentialness of severe and self-denying de- 
dication, — and against the blandishments 
of society, and the seductions of youth, — 
.that it was something to bring a number of 
students into frequent contact and com- 
munion with mei^ who have necessarily 
taken very dilferent views of life, and are 
in the habit of finding their pleasures in 
learned research. I should have thought 
it maa something^ that there were persons 
a part of whose business and duty it should 
be to fill up the abrupt chasm between. ge- 
neral education and actual practice, by re- 
solving the ideas of art, and $he mental 
materials of the practical lawyer, into prin- 
ciples and language accessible to less 
Aimished and practised minds. I should 
have thought it was $omeihing to have the 
Bagging mterest of the student excited and 
sustained, his course directed, his views 
jopened, and his curiosity inflamed; and 
mU during hours when he would otherwise^ 
In ail probability, be rarely occupied in the 
pursuits proper to his profession. For, as- 
suredly, no law |irofes8or would discharge 



his duty, unless he were to do much fcft bk 
class which the printed books in their h^nda 
do not accomplish for them. He must thrO^ 
new lights on the study, and the science ; he 
must open new interests ; he must oury the 
law from his own practical stores, and from 
hv^ manner of treatment, beyond the con- 
dition in which it is to be found* in the 
printed books ; he roust, in short, k^ep the 
minds of his class in a state of activity — 
vivacious activi^ ; he must emancipate the 
jitudy of the law from that apathy and 
drowsiness into which it is too apt to falU — 
his business must be to infuse the spirk of 
research, and the spirit of discussioo, into 
those who resort to him;— ^his lectfures 
ought to exercise the same active influence 
over their minds, which Uie lectures of the 
experienced medical practitioner do over the 
minds of a medical class. They ou^ht to 
be an excitement, and a light, andfn.moen- 
dve to them which they cannot supply by 
any solitary reading. Only by such means 
can 1 conceive, in the present state of legal 
literature, that there could be any per 
manent inducement to frequent the law 
lecti]pre-room. 

<< I know that the extent to which all 
this shall be done must be mainly dependent 
on the talents and the exertions of the pro- 
fessors ; and that, in thoj^language of a ce- 
lebrated statesman, * we are made capable 
of conceiving that which we are not made 
capable of executing;' but surely it is 
something^ it is one step gained, to have men 
standing before the public, whose duties are 
but ill fulfilled, unless they accomplish some 
portion of these unquestionable benefits* 

<< To what extent the maclunery of l^al 
education is capable of being improved, in 
addition to the institution of professorships 
in law and jurisprudence, it would be rash 
in me as yet to hazard any suggestion ; be- 
cause the subject is attended with many 
difficulties, and we ar^ as yet new to the 
sulriect. In the course of the session, I 
shaSl make it my business to ascertain whe- 
ther there is any thing worthy of attention 
in the nature of the plans which are acted 
on in the law schools of other countries ; 
and also the degree of success which has 
attended them ; and it gives me the greatest 
consolation to know that in these interests 
and anxieties I do not stand alone, and that» 
among others who are turning their atten- 
tion to this important subject, I shall have 
.the benefit of the advice and co-opera- 
tion of the very learned law professor at 
the London IJniversity. In a letter which 
I recently received from him in answer to 
800% eenquiries which I had niade resp^tv 
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iDg hiB da^, and the orders of which it was 
coinposedy . he has expressed himself in 
ternis which give so much sanction and 
weight to the opinions I entertain, by showr 
ing' that they are not merely those of an 
enthusiast who has had no experience in 
his office, that I have reques^ to be at 
liberty to make a use of that' letter in public, 
for which It was never intended ; a^d I think 
I can do that in no better way than by read- 
ing the letter itself, which is as follows: — 

« 

• * Dear Sir, 

*" I am Sony that I cannot -speak with pre- 
diiOR'as toany of the facts Mipecting the Lon* 
doD Univernty, to. which jou have called my 
attention ; but thiak it pot improbable, that the 
iofiK mation you have received is strictly correct. 

** * I am very happ3' in having a fellow-la- 
bourer, possessed of such qiralifications as your- 
self^ in accomplishing what I consider an Hercu- 
lean tosk^ the eradicating of a belief, almost 
amTereal am^ng law ttudentu, that no knowledge 
is worth walking and paying for, however cheaply. 
which is not praetical;-r«iid that practical 
knowledge can only be acquired in #n office* 
These. notioDs, besides being sanctioned by pre- 
scriptive usage, recommend themselves very par* 
ticularly to* the indolence of students ; and 
they will take a long time to remove, Except in 
the minds of theintaligent and thsfew, 

^ * 1 eafactain greathopes, that after you have 
bad'; some experience of your . pcofessorsbip, iu 
iDStnietiflg^ as I trqs^ a very nlnnerous dass, we 
um^hm able to devise some plans mutualtv btfe 
neficial to both our estabhshments, and re. 
dounding to the common good of the law, in the 
most exalted acceptation of that ambiguous 
vord. 

**I am,dearBtr, 

*^ * with inaeb esteem, 
** * YooiB sincerely, 

" • A. Alios. 
V < Barton Crescent, 
Oct. 3. 183K' 

** In the mean time, Gentlemen, I am 
aware of all the difficulties I shall have to 
contend with in the dispositions and preju- 
dices so accurately pointed out by ' the 
learned professor ; and if ray class should 
not be so numerous as he is liberal enough 
to desire, they must content themselves to 
be entitled to the other description of 
* the intelligent and the i'ew' 

" [In my experience of my own private 
pupils, I have found that the great utility 
of their connection with me has been 
my constant presence, to watch over and 
prevent the formation of erroneous infer, 
ences and impressions from the law they 
read themselves. It is remarkable how 
liable even the most careful reader, during 
his noviciate, is to misapprehend the resd 
meaning' and scope of legal ))ropositions, 
and to misconceive their real rcsiults. I 



Imve found half an Lours personal dis^ 
icussion has , enabled me t^ rigfu a 
pupila mind. on. pomts on which, per- 
haps, without that assistance he tirould 
have gone on wrong for years^ at the risk 
of inystifying and perplexing the . siur* 
roundup analogies. . Now though a- pco« 
l^or cannot do this in the sanie degree 
with his class, unless, indeed, he'were to in- 
stitute a law school, I think he can, by fre- 
(^uent analysis and application of the scien- 
t^c rules of Jaw in the lecture-room, take 
the chance of correctinff a great many er. 
r on ecus or indigested ideas. Although he 
draws his bow at a venture, the chances 
ccrt.nnly are, that, surrounded as he is, 
he will hit somewhere. And if this prac- 
tice is persisted in, it may be fairly hoped 
that there will be few of his auditors 
who will remain unpenetrated by -his legal 
missiles. And I may here mention that, 
with the object of enlarging my utility to 
the class in this point of view as mucn as 
possible, I propose to open a book in the 
library or lecture-room, in which any two 
members of the class shall be at liberty to 
insert any point or question of law which 
they are desirous that the professor shall 
expound, or lecture upon ; and | intend 
frequently to consult this book, and intro- 
troduce such subjects into my courao as 
often as opportunity allows.] 

** Tlie advancement of practical infonna- 
tion and proficiency must of course be the 
first object which the professor roust keep in 
view ; but I must be permitted to say, that 
I think the many experiments which are 
likely to be made in this country during 
the next half century, with the object of 
improving its legal and political institutions^ 
give great importance also to the advance- 
ment of'jiirisprudential and constitutional 
learning. I no more believe the institu- 
tions of this country to be incapable of 
improvement, than I discredit the improve- 
ments that have already taken place in 
them, or the advances that have been 
made in science ; but I believe that, to be 
successful, those improvements must be 
the results of deep and unwearied atten- 
tion bestowed upon tliem by men of dedi- 
cated lives, and not the fruits either of fan- 
ciful or sanguine theory, or of mere popular 
impulsion. The latter has its value, as a 
power and an inceAtive, and there are per- 
haps some improvements which can only be 
effected imder its influence ; but those who 
know by what means popular impulse is 
brought about, — the extreme sliallowness 
of those who foment it, ex-ceeded only by 
their extreme confidence and arrogance, — 
and the great case with which, on any sub- 

n A. 
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jecty a daily and periodical press can falsify 
M things that lie in the least below the sur- 
ihce, — can fix attention on what are in 
reality only apparent evils, or unavoidable 
parts of a system ; can conceal from the 
public mind the real difficulties, and even 
the real grievances ; — those, I say, who 
by observation know all this, and Imow it 
feelingly, and with a true desire for the 
public weal, and a tremulous perception of 
the consequences of miscarriage, are com. 
pelled unwillingly to feel that popular im- 
pulsion is a power which is not yet suffi- 
ciently brought under scientific regulation 
or guidance to be resorted to or contem- 
> plated without frequent apprehension and 
danger. We all remember how long it was be- 
fore tlie giganticpower of the steam-engine 
was brought sufficiently under the rela- 
tion of science to be safely trusted. 

*^ And here I must be allowed to say that 
it appears to me we have arrived at a crisis 
of the world in which institutions of this 
character, — ^institutions, I mean, for public 
instruction, — possess an importance, and 
have consequences in their hands, wholly 
unmeasured and unknown in former ages. 
If public impulsion is to become, in the mo- 
ral and political world, what the steam- 
engine is in the scientific and mechanical, 
— then, assuredly, if there be one thing 
under heaven more momentously true (han 
another, iC is that the very destini|fi of 
society are dependeht on the course which 
is given to that impulsion, and the whole- 
some or unwholesome state of the public 
mind. Power is in this age of the world 
chanmng hands ; and perhaps the principal 
raiscniei of that is, that it is going over from 
those in whose hands it has to a certain 
extent been hemmed in and controlled by 
the devices and the struggles of centuries, 
to those in whose possession its abuse has 
not been in any way provided for or li- 
mited. Kings and ministers may be re- 
strained by diarters, and bills of rights ; 
and. if they violate these, they can be de- 
throned and banished ; — but what parch- 
ments can restrain the million, when they 
have got power in their own hands? and 
liow shall thetf be pimished for its abuse ? 

^ I am capable of conceiving no means 
"within the ordinary*providences of God, or 
meeting the evils incidental to such a trans- 
ition, but an accession of sound and whole- 
some puUic instruction commensurate, if it 
be possible, with the accession of public 
power and influence. To the greatest ex- 
tent we must look for this, and can only 
look fbr it, to the press ; and if any one 
change could be made in the state of 
society, and the machinery of vocations, 



which should call into still more lemected 
and active exertion, through the medium of 
the Dublic press, the sincere, the serious^ 
the deeply informed man of solitude, and 
man of affairs, and man of experience, to 
the ultimate exclusion of the mere tradins^ 
editor, and the contraband politician, and 
the unknown and half-informed witli]ig» 
that change would, I think, do more to rege<« 
nerate the prospects of society in the pre« 
sent age of the world than any one other 
event which it is within the scope d 
human imagination to pourtray* I oo not 
overlook the extent to which this prooeM 
has already taken place ; and the amoiml 
of matured talent, and high intelligence^ 
which now finds its way to the public 

{)ress. I am not unaware either that 
earned minds are coming into more direct 
and familiar contact with the communily in 
the various portable works which are now 
happily so popular, and by means of which 
there are so many opportunities of infbsingt 
not merely the spirit of learnine, but what 
is still more important, the spurit of wis- 
dom, — cultivated and contemplative wis- 
dom. And I look forward with high hopes 
to the influence which may be exercised 
over the minds of the present and coming 
generations, through those organs of in- 
struction which institutions like this bring 
to bear uppn the public For assur^Uy 
sbience may,be taught, and learning faxf 
be taught, either flippantly or wisely — 
and the results of such opposite modes of 
teaching may be either a flippant or a wise 
generation. We may well distinguish, in 
ordinary society, the mere rattle of the 
drawmg-room, — the got-up display of the 
public place, — and the self-inflated en- 
counter of current intercourse, from tihe 
clear and deep stream of mental life and 
activity which shows itself in the. man . of 
genuine intelligence, and of high-mtcbed 
motives ; and if institutions like the pre- 
sent, by conferrine character and lionour 
upon the office of instruction, can succeed 
in drawing public teachers from the latter 
class of men, in place pf the charlatanene 
and the shallowness of itinerant and self- 
constituted orades, then, indeed, will thes^ 
institutions exercise a calculable influence 
upon the prospects of society. And I trust 
that in proportion as their utility is known 
and acknowledged by the public, their field 
of usefulness wiU be enlarged, and a degree 
of attention given, through their means, to 
the abstract sciences, which this countnr is 
unfortunately deficient in, in a degree I am 
sure quite unsuspected by those who con- 
fine tlieir attention to our own literature 
and journals. [I hope to live to see not 
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only die Bcience of jurisprudence taugbt 
within these walls, and taught by other and 
abler men than myself, but the science of 
legislation, and the science of civil affinr^ 
and the science of social morali^, — and all 
the other scienoes, named or unnamed, 
inlv whicfa the great interests of humanity 
rD i ftk e themselves, when systematically 
aaA coDtav^tively considered.^ 

** (xentlenMB^— ifan stnnUe of the deli« 
cagr of conunencinga oovrse c»f lediwaf 
mmifbm eonstitcition, and constitutional law, 
at a period of some pditical agitation, and 
great difference of opmion ; and if it should 
be thought, from any thing I have dropped 
with rG|ard to the press, that I have any 
part assigned to me in that course, or that 
I am about to make it ancillary to poli- 
tical purposes, I answer that my course 
on the Constitution is precisely that part 
of mv oiBcial duty on which I have been 
asked no questions, and have received no 
instructions, and that the council of this 
CoU^e have had more confidence in my 
sense of propriety, than to suppose that I 
shauld stand here to foment or flatter poli- 
tical partisanship. All that I have under- 
atood of this Institution, from its histoiy, 
or its professions, is, that it proposes to 
teaich what it does teach by nght-minded 
and sober-minded men, and, so mr as it is a 
a piaoe off/atend aducation, in connection 
with Ai4 proviMon for religions instruction, 
according to the principles of the Chnrdi 
of England. But although I can see no- 
thing to prevent me from taking veiy inge- 
nuous views of the constitution, I have 
considered it my business rather to convey 
sound historical learning and practical in- 
formation, than to discuss the declamatory 
dogmas of the day. Although it is impos- 
sible, as I believe, to discourse on the ra- 
tionale of a tzonstitution without occasional 
advertence to the science of government, — 
that science of which constitutions are but 
the machinery; — although a eonsiUtUian 
in a eoittifery like ours, which has no written 
docoment whidi can be discoursed on under 
thatteTm,is only another name for the modal 
conditions under which government is car- 
ried on, and its functions exercised ; — and 
although < the question what are the prin. 
ciples of the English constitution, must re- 
treive its answer in the practice of every 
day, in the symbols and forms of executive 
power, in the modes and pinciples of de- 
bate in both houses of parliament, and in 
the language of our public documents,'-— 
jret I conceive it to be possible to di&- 
course of such a constitution in a middle 
term, between the unmeaning and unin- 
struotive esdiibition 6i its mere formalities, 



and those more crkicri dJecUsslons which 
belong rather to the publicist and the 
statesman, than to the jurist and* institu- 
tioBaLlawver. 

** In seiectinff consfifiitinnHl laaraing finr 
the business of Uie present short tertai,Ihave 
been influenced, not so much by its tempo- 
rary interest (for the subject was selected 
before the commencement of the present 
agitations), as by the singular position in 
raich that kiiniiig now stands. Thaveis 
no snl^ect, perhaps, in the whole mnge of 
literature, upon* which a larger mass of 
fidlacies has prevailed than the oooati* 
tational history of thb country, and the 
more successful researches of livit^^ anti* 
quaries, and particularly of the committees- 
of the House of Lords up<m parlil^nentarT 
dignities, have placed the subject in such 
extremely new lights, that alino^ all the 
accredited books in our hands have become 
obsolete and useless, except for the pbr- 
pose of deceiving those who read th^o. A 
new historical learning is thus risipg upon 
the ruins of the old;«— and at a period 
when constitutional, questions have assumed 
so extensive an interest, it is certainly de- 
sirable that this learning s)iQuId b^ rightly 
understoqdi As a law professor, hovf ever, 
my business is still more to point attention 
to and illustrate those portioDs of the pr^ 
rogative, and pf the functions ofrmdianatnt^ 
wbidi'lhvolve practical results* 
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AKKA SCHOMLEBENS CASE. 

In 1808, a widow residing .at Pegnitv, 
named Anna Schonleben, was received as 
housekeeper into the family of Glaser, who 
had for some time previous been living 
separate from his wife. Shortly after the 
commencement of her 8ervice,.nowever, a 
partial reconciliation took place, in a great 
measure effected through the exertions of 
Schonleben. But their re*union was of 
short duration ; for in the course of four 
week^ she was seized with a, sudden and 
violent illness^ of which, in a day or two, 
she expired. On this event Soionleben 
quitted the service of Glaser, and was re- 
ceived in the same capacity into that of 
Grohmann, then unmarried* Though onhr 
thirty-eight years of age, he was in delicate 
healdi, and had suffer^ severely firom the 
gout, so that Sohpnleben had an opportu* 
nity of showing, by the extreme care and at- 
tenticgfi which she bestowed upon hi^ com- 
forts, her qualifications for the office she 
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had uaiderCaken* Her cares, however, it 
■eemed, were unavailing; her master fell 
side, his disease beiae accompanied with 
violent internal pains of the stomach, dryness 
of the skin, vomiting, &c., and he died- after 
on illness of eleven days* Schonleben, who 
had •attended him with unremitting atten* 
tioD during his ilbess, administering all his 
loedici&es with her own hand, appeared 
inconsolable for his loss, and that of her 
•ituatton. 

The high character, however, which she 
acquired for her prudence, care, and gen- 
tleness as a sick nurse, immediately pre- 
eured her another in die family of Gib** 
hard, whose wife was at that time on the 
point of being confined. The new house- 
Keeper made herself particularly useful, 
and mother and child were going on ex- 
tremely well, when, on the third day after the 
birth, the lady was seised with spasms, inter* 
nal heat, violent thirst, vomiting, &c. In the 
extpemily of her agony, she frequently ex- 
clairaed that they- had given her poison. 
Seven days after confinement she expired. 
Gibhard, the widower, left without any 
one to take the management of his do- 
mestic affairs, thought that in the mean 
time he could not do better than retain in 
his service the housekeeper who, during 
his wife's illness, had distinguished herself 
sa much- \>y the zeal and assiduity '^f her 
attentions to the invalid. Some of his 
friends attempted to dissuade him from de- 
taining an inmate, who seemed, by some 
&tality, to bring death into every family 
with which she became acquainted; but 
Gibhard, who was not of a superstitious 
turn, laughed at their apprehensions, and 
Schonleben remained in his house, now in. 
vested with almost unlimited authority. 
During her residence here many circum- 
stances occurred, which, though at the 
time they excited little attention, were sub- 
sequently recollected and satisfactorily 
established. Gibhard. at last, by the im. 
portunity of a friend, communicated to 
Schonleben, as gently as possible, his reso* 
lution to dismiss her. She received it with- 
out any observation, except an expressioil 
of surprise at the suddenness with which 
he had changed his mind ; and the next day 
was fixed for her departure for Bayreutn. 
Meantime she bustled about as usual, ar- 
ranged the rooms, and filled the salt-box 
in the kitchen, observing that it was the 
custom £»r those who went away Vo do so 
for theft* successors. On the morning of 
her departure, as a token of her good will, 
she made coffee for the maids, supplying 
them with sugar from a paper of her own. 



Hie coach, which her master had been 
good-natured enough to procure fat her, 
was already at the door. She took his 
child, now twenty weeks old, in her arms, 
gave it a biscuit soaked in milk, caressed it, 
and took her leave. Scarcely had she been 
gone half an hour, when both the child and the 
servants were seized with violent retching, 
which lasted for some hours, leaving them 
extremely weak and ill. Suspicion being 
now, at last, fairly awakened, Gibbard had 
the* salt-box examined, which Schonle- 
ben had so ofiiciously filled. The salt was 
found strongly impregnated with arsenic. 
In the salt-barrel also, from which ^ it had 
been taken, thirty grains of arsenic were 
found, mixed with about three pounds of 
salt. 

That the series of sudden deaths which 
had occurred in the families in which Schon- 
leben had resided was owing to poison, 
now occurred to every one as clear; and 
they almost wondered how so many err- 
cumstances could have passed before their 
eyes, without awakening them to the truth. 
During her residence with Gibhard, it ap- 
peared that two visiters, who had dined 
with her master, in August, 1809, were 
seized after dinner with the same symptoms 
of vomhing, convulsions, spasms, &c which 
had affected the servants on the day of 
Schonleben's departure, and of whidh the 
more unfortunate mistress of the family 
had expired ; that on one occasion she had 
given a glass of white wine to Rosenhauer, 
a servant who had called with a message, 
which had occasioned similar symptoms, 
so violent, indeed, as to oblige him, for a 
day or two, to confine himself to bed ; that 
on another she had taken a lad of nine- 
teen, Johann Xraus, into the cellar, where 
she offered him a glass of brandy, which, 
afler tasting, and perceiving a white sedi- 
ment within it, he declined; that one of, 
the servants, Barbara Waldhiann, with 
whom Schonleben had frequent quarrels, 
afler drinking a cup of coffee, was seized 
with exactly the same symptoms as her 
companions; and what, perhaps, appeared 
the most extraordinary of all, that at a 
party given by her master on the 1st of 
September, having an occasion to send her 
to his cellar for pitcher of beer, he himsdf, 
and all the guests that partook of it, five in 
number, were almost immediately after* 
* wards seized with spasms and sickness* 

Although, from the long period which 
had elapsed since tlie death of those indi- 
viduals whose fate there was reason to sup- 
pose had been so prematurely accelerated » 
there was no great probabilily that any 
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J%lit "would be thrown upon these dark 
Cransactions by an inspection of the bodies^ 
it was resolved on, at all events, to give the 
■latter a trial.* 

/ Tb As ^jotUkutBdJi 



COURT OF EXCHEQUER. 

MOTIONS FOR NEW TRIALS. 

On the second day of this term, Lord Lyndhunt 
C. B. informed the bar, that the rule requiring 
raodoDS for new trials to be made within the 
.first fotir days of the term would be strictly en- 
•ikyrced. 

On Saturday, the fourth day of term» appli* 
cations were made, on the part of Mr. F. PoUock 
and Mr. KtUtf^ for permission to move for new 
trials on Monday, in cases wherein they had re- 
<:e]ved instructions for that purpose, on the 
.ground that they were concerned as counsel in 
nn issue then on trial at Guildhall; it being 
stated that a similar indulgence had been granted 
by the Court of Kmg's Bench. The Court re- 
fused to accede to this application; observing, 
that tlie Court of King's Bench were diierently 
eitnated, inasmuch as the mtmber of motions for 
new trials in that Court usually rendered it im- 
possible to hear them ail within the limited 
wnec 

On Monday, Mr. F, PoUock applied to be 
perautfed to move for a new trial, on the above* 
mentioned grounds, stating that he would have 
made the motion on the first or second day of 
term, but had not received his instrnctions. 

p€r Curianu Attorneys must, for the future, 
nndentand that if they do not instruct counsel 
time enough to make a motion for a new trial 
on the first day of term, the delay is at their 
own peril. Tlie proceedings of the Court of 
Kiog^s Bench ought not to govern those in this 
Court, as the press of business there imposes the 
necessity of pioving for new trials after the first 
four days of the term ; still, however, it is essen* 
tial that the name of the case in which it is in* 
tended to move should be inserted in the new 
trial [laper within that period. 



NOTES OF THE WEEK. 



SUSPENSION OF THE NEW BANKBUPT ACT. 

We understand that the operation of the 
new Bankrupt Act, 2 Will. 4*. c. 56., is cer- 
tainly to be suspended. By sect. 61. it 
was to have come into operation on tlie 

■ .1 PI I — »»»»1 ■ I ■■«.■.!■«■. I ■ ■ 
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1 Idi of Januaiy, 183S. It has been fbnad 
necessary, however, to make some alter* 
Btion in it ; and in the commencement of 
the approaching session, a short act will 
be brought in to suspend its operation 
until these shall be made. One principal 
difficulty, it is said, is the small salary 
given to the Chief Judge; and unless this 
can be altered, it still remains doubtftd 
whether Mr. Baron Bayley will accept the 
appointment. 



APPOINTMENTS IN THE NEW BANKRUPT 

COURT. 

The af^ointments of the Judged and Com* 
missioners in this Court are now competed, 
except that, perhaps, of Mr. Baron Bayley. 
Our readers will find the information given 
a fortnight ago, in our Number for Novem- 
ber 5., to be correct ; except that, at that 
time, it was doubtful, as we stated, whether 
Mr. Swanston or Mr. Merivale would be 
the sixth commissioiler. It is now certam 
that Mr. Merivale has accepted it'. An in- 
correct list has been given by the * news- 
papers, in which Mr. C. Romilly's name 
was inserted. We have not changed our 
opinion^ with respect to the three puisne 
Judges appointed ; neither can we approve 
of the increased allowance which it has been 
said Met Baron Bayley is to receive. When 
the plan was introcluced, one of its re« 
commendations was its cheapness ; and it 
having been passed mainly on the faith of 
this representation, one of the first things 
done, is to increase the salary of the Chief 
Judge by indirect means. It may be 
that a proper person could not be got to 
fill the appointment for the salary men- 
tioned in the act ; but this is one of the 
blunders of the measure. We may enter 
into this subject more fully hereafter. 
Hie Registrarships are not yet filled up. 

SUPERIOR COURTS. 

VICE chancellor's court. 

HDfiBAMD AMD VIFS.— -ASKJIABS OP WiPS's 
afiFARATB ESTATE. 

The repr€$euiaiioet of the vAfe are eniiiled in 
equity to the arrean of her separate etttde^ 
where no consent has been given by her to 
the husband to reti^n ihenu 

The bill in this case was filed by the pefsonal 
representatives of Frances, late Duchess of Nor- 
folk, to compel the representatives of the late 
Duke her husband, to pay the arrears of her 
separate estate of 1000/. a year, which was set- 
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tied upon ber apon the marringe. llie marriage 
took place in the year 1771 ; ancl in the year 
1782, the Duchess became a lunatic ; and con- 
tinued so, without lucid intervals, down to the 
time of her death in the year 1817. The claim 
extended to the whole period of her insanity, 
and amounted to 40,ooo/. 

For the plaintiff, it was insisted, that daring 
the whole of the time from 1782 to 1817, the 
atiparate estate settled on the Duchess for her 
sole use, in the name of pin>money, was with- 
held fVom her; and the question now was, whe- 
ther that estate was to be considered as belong- 
ing to the personal assets of the husband, who 
received it, or belonging to the le«d personal 
representatives of the Duchess. Upon prin- 
ciple and Upon authority, when once a man 
grants to \ik wife, for her life, an allowance, 
as a separtlte estate, ibr her sole use and be- 
nefit, »he cannot have any control over it, or 
withhold or applv it without the consent of 
his wife. To enable the husband to retain the 
whole or part of that estate firom the wife, there 
must be a contract with him to that effect, or 
an acquiescence of the wife, from which ac- 
t|ttiesoence a Court of equity would presume 
auch a contract. But here ttiere was no pie- 
Xetice that the Duchess had, before she became 
jui8i|^', made any contract, or given permiasbn 
to ttie Duke to retain her separate estate, or 
an^ part of it ; and during her lunaqr, without 
lucla intervals, she could not make any contract, 
or give any authority, either to the Didce or to 
his representatives, to withhold her estate. 
The only defence to this claim was, thft the 
Duke in nife lifetime maintained the Dtidjiesa at 
an. expanse far beyond the /imount of her sepa» 
rate estate — her unfortunate situation requinnv 
•a separate establishment, and great expense ; and 
that in consideration of that extraordinary ex^- , 
.pense, the Duke himself, and, after his death, his 
representatives;, were entitled to retain the se- 
psatite estate. But the answer to that ailment 
wto'this,— - that a husband was obliged by law to 
nuuQtain his wife according to the rank and 
dignity of their station in life. The separate 
estate of looo^ a year settled on the Duchess 
was not considerea in the way of a separate 
muntenance, but as pin-money, for her sole will 
and pleasure ; and'the sum was not very great for 
Djn-money for a Duchess, who moved in the 
highest circles. Maintenance is never contem- 
plated in .such an allowance, which is alwaj's 
given, as the name of pin-money implies, for 
trinkets and pocket money, and mere pleasure. 
As to the allegation of the extraordinary expense 
of maintaining the Duchess, on account of her 
insaaity, it was more probable that the expense 
was, on that veiy account, much less than if she 
were of sound mind, and able to receive com- 
pany, and keep up those forms and habitt which 
belong to persons of her high rank. It was a 
fact, toougli not or^ed to strengthen the argu- 
ihenia itt support oftbis just demand, that 700/. 
a year of this pin-money was charged on the 
Duchess's own estates, which had been worth 
16,000^, and were settled on the Duke by the 
marriage settlement. Reliance was chiefly placed 
^Hxm The AUomgy General v. PtfniMrr, Brown's 
V. C. vol. iii. p.. 4 41., and vol. iv. p. 409. 



For the defendants, it was contended, that Ae 
precise point has not been decided in any case 
cited. This separate esta^ was designated ia 
the deed of settlement by the name of pin-moo^, 
and so the rule of this Court in regard to pin- 
money ought to be appiied to it. That role 
was, that when the husband was allowed to re- 
tain the wife's pin-money, he was not bound to 
account further back than a year, tbeCouit 
presuming that the wife had acquiesced, ft was 
not possible that the Court in this case would 
order the payment of arrears amounting to 
40,aooA without ascertaining who paid the ex- 
traordinary expense of the Duchess's cstahlisii- 
ment required by her unfortunate oonditk»B 
for forty years. That should be referred to the 
Master; and the amount, when so a^oeftHaad^ 
should be set against the claim. The order warf 
made with that consideration in the case o{ the 



Altome^'General v. PamiAer. The principal 
cases cited for the defendant were PoweU ▼. 
Hankey and Cox, 2 P. Wms. 82 ; Tamotlk ▼• 
Bennei^lh. 541.; and Fowkry.Ftnoter, 5 P. Wms. 
3S5. 

For the plainUflT, Sir Edward Sagdau, Mr. 
PepySj and Mr. Stuart, 

For the defendant. Sir (^arle$ Weiherdl, Mr* 
Kf^fii, and Mr. Stephenton. 

'tne Vtce^Chancellor observed that the case waa 
of great importance, both in regard to the sum 
claimed ana to the novelty of the circumstaaeet.' 
He, however, had a dear opinion on it; and 
that was not formed during , the .argument of 
this case, but had been settled lu his mind for 
some years. It was the doctrine of this Court» 
that the wife was as well enritled to her separate 
estate, as any person was to his exclusive pro- 
perty. There was, however, a rule, that where 
the wife consented to or acquiesced in her hu»- 
band's recdving her allowance of pin-money, the 
Coort would not grant an account against him 
for more than one, or at most two years. None'^ 
of the cases cited met the point in question, al- 
though both the doctrine and rule he mentions! 
were distinctly recognised by all of them. In 
the case of PoweU v. Hankey, Lbrd Man^fiM 
held, that the wife consent^ to the husband's 
receiving her separate estate, she not having de- 
manded It of the trustees for ten years. A like 
consent was presumed by Lord Loughborough 
in the case of Smith v. CameyML In the case of 
Fowler v. Fowler, the demand of the arrears of 
pin-mon^ was held to be barred by the admitted 
tact that the husband, having resided with the 
wife, provided her with clothes and such other 
things as pin-monejr was usually applied ta la 
the present ease it was not pretended that there 
was any acquiescence on the part of the 
Duchess to her husband's receiving her pin- 
money before her insanity ; and from that time 
she had no consenting mind. The sum of looo/. 
a year could not be taken as a separate main- 
tenance for the Duchess, regard lieing had to the 
wealth and rank of the husband. TheeDquiry 
in the Master's Office was not neeessaiy, the 
personal representatives of the Duchcw heme 
clearly entitled to the whole of the arrears ^ 
her separate estate. 

His Honour decreed accordingl3r.— LonI 
Digbtf y. Howard, M.T. Nov. 8. 1831. 
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A» aMAarkymwnimg, tcM notice thereof to a 
penok tcMO hoUifimdM of ike writer to pay 
pmri of U to a Uurdperaony u an eauuatle 
magnmemt, and makee the holder Ume, 

The pluntif^by his bill, claimed payment from 
the defendant of two several sums of mone^ — 
90L and 460/. — alleged to be due from defend* 
ant by virtue of an order in writing upon him 
pven by a Mr. Greenaway. The latter, who is 
• btulder, contracted with the defendant to 
erect a boilding for him for the sum of 8360/. 
He applied to ^ plaintiff, a timber-merchant, 
for tUDoer for the purpose of the building, and 
recmed it at Tarions times to the Value of 670L 
upon giving the following note or order in 
writiiig:— 

« To Mr. W. Morns. 
* Sir, — - Mr. Thomas Lett, timber-merchant, 
Oommerdal Road, Lambeth, having engnjsed to 
supply me with timber, &c. necessary for the 
pcaionnance of my contract with you for the 
coflipletion of certain buildings, &c., I haaah y 
her«}>y authorise you to pay him the undermen- 
tiooed sums at the respective dates, being part 
of the moneys payable to me according to my 
contract and Mr. Lett's receipt shall be your 
cfischaige. 

'^ James Gasemaway. 
Out of the first instalment - • £so 

Out of the second ditto - - - 80 

Out of the third ditto - - - - 80 

To be reserved in Mr. Morris's hands out of 
the balance of the contract - 460 
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Notice of this order was given to the defend- 
ant, who afterwards paid the second instalment 
to plaintiff's clerk; the fint having been paid 
bjr Greenaway himself, in the presence of fiifr. 
Morris. 

For the plaintifi^ it was contended, that the 
above note amounted to an equitable assigo- 
ment of the moneys due from the defendant 
under the contract with Greenaway. 

The defendant's cpunsel submitted, that, the 
word " authorise " m the note could not be 
construed into an order to the defendant to pay 
the money ; and that it would be a mischievous 
|»«cedent, if a paper of this nature were to be 
conttrned into an equitable assignment. 

For the plaintifl^ Sir Edward Sugden and Mr. 
James Campbell. 

For the defendant, Sir Ckas* WeikereU and 
Mr. G. Hichards. 

The Vice Chancellor did not entertain a doubt 
oa the question. The order roust be considered 
an equitable assignment. Mis Honour, tbero- 
foret, decre^ the defendant to piw th^ .two in- 
stalments that remained diie. — ieitv, Morris. 
M.T.Mov. 11.1831. 



used by her, smd the money is lost, the 
keeper is liable, 

Andrews Serjt. moved for a rule to show 
cause why the verdict, found in this case for the 
plaintifl^ should not be set aside, and a new trial 
nad. It was an action brought by a visitant to 
the Ship Hotel, at Brighton, to recover the 
amount of money contained in a reticule lefit by 
her in a room of this hotel, and lost thence. 
He submitted that the defendant was not 
liable for its loss: That a reticule must be 
considered as a species of pocket, and therefore 
properly to be attached to the person ; and it 
detached, some notice ought to be given to the 
innlceeper, in order that more than ushal care 
might De extended. But the property here lost 
was money; and there was no case to showihat 
money and other chattels were to be placed oo 
the same footing, and innkeepers to be eqeally' 
liable for both. Under these droumstancei, he 
hoped the Court would grant a new trial.* ** 

Tenterden C. J. I have never heard of any 
distinction between money and other chatt^.' 
The reason why innkeepers are made liabl^ is, 
that they may be carefiu whom tfa^ adimt into 
their houses. 

Paike J. concurred. 

Taunton 5. Lord Cokey'm 8 Rep. SO., in speak-*' 
ing of the iialniity of innkeepers, observes^ that 
they are answerable that goods be presefveJ safe 
absque snbtractione seu onUssioney and that those , 
words '* extend to all moveable goods, althoueh 
of these felony cannot be committed ; for tne 
words are not absque fdcmea capiione^ &c.f bat 
absque suUractume, which may extend to any 
moveable, althou^ of them felony cannot be 
commlftira, as oF onarters, evidences, obligations, 
deeds, specialtieS|" &c.' However, tbereforo* 
the property may be lost, the innkeeper is liaUe. 

Paiteson J. concurred. -— Kent ▼• Sekudkurd^ 
Nov. S. 1831. 



COURT OF KiWs BBNCH.' ' 

{^Before the Four Judges.) . 

INNK£EPKIU — OUBSiT. . 

Where a guett comes to an ffH% and learns a 
reticule cmUekmg mm^ m a room i^theinn 



fRACnCS COURT. 
WClBJt TACIA8.--" HABEAS COBPUB AD SATIBrA-* 

CIBVDVK. 

After the lapse of seven years it is too late to' 
take tke objection, that a rule for a sci. fiu 
on a judgment more than ten years old, has 
not been obtained. 

Though a judgment is against several, a hab. 
corp* ad satisfa. ought only to issue against^ 
those who are in custody. 

Cress wei[ showed cause a^inst a rule obtained, 
by Carles Clarke, to set aside the execution is- 
sued against Hetherington, one of the defendants, 
and for his dischai^ge out of custody. 

The'£nt objection is, (hat though judgment 
was ^gned in 181 1, and execution was not issued 
till 1824, it does not appear that any sci. fa, had 
been sued out on the judgment. But tliis is a 
mere irrq^larity ; and the defendant, after lying; 
bv~ seven years, is now too late to make tbe 
oDjection. It'appears b^ his own affidavit, that^ 
he knew of the objection, if it exists. Ijle. 
swears that he tliought.i^qot worth while then, 

* By 7 & 8 Geo. 4. c. 29;$$ si, 22, 93. the 
stealing such documents is constituted a inude- 
meancNir, and punnfaaMe with setren yeftrt* tfians- 
portatiobi'C^ any less aeatenoe. ' 
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to8ppljrt()tbeCk>iirt,asliewai«han^wlih so 
many debts, there was no cfamce afldi gettini^ 
oat of priftKi. • It appears ironi an alfidririt 
of the plaintii^ that in the bill which he had 
fat that business, from his then attorney, hie was 
charged with two mnrtfacuue^ ; it must therefore 
be presumed, that tliey had been regularly sued 
out before execution was issued. 

The other objection is, that the habeas corpm 
ad iotirfaciendMM was a^^nst two only of the 
defendants, when the action and judgment were 
i^nst three ; and it was said that it was tike a 
oi. ia*t which is bad, if sued out against two only 
of three defendants, when the judgment is 
i^ost three, for it ought to follow Uie judg^ 
meat. Upon the fiuse cm the writ, however, the 
suit and parties to it are correctly stated ; and 
the "writ was only issued against two, because 
two only of them were in custody. If damages - 
ar^ recovered against two, and upon a set. To. 
against them one is returned summoned, makes 
dmult> and that the other has nothing, the exe- 
CUtioQ for the whole may be against him who is 
returned summoned. RoL Ab. tit. Execution (8). 
But a Mmfiorpt does not require so much strict- 
ness as aoa.sa.* 

Clarke f Charlee, in support of the rule, said it 
wis sworn that the books bad b^n searched, 
and no rule was found to warrant the issuing of 
% scLfa.; and according to the practice, the 
judgment being above ten years old, a rule was 
necessary before a set. fa* could issue ; and 
therefore it must be presumed that there was 
no tci* fa, to warrant the execution » and he 
cited 2Tidd, 1105. ed. 9. to that effect. He 
oontended, that there was no material distihctton 
between a sci'fa, and a kad, eorp» ; and that the 
Ifitter was a species of execution of fiill as high 
authority as the former. He contended, that 
t;|ie executioB was .dearly irregular, as it ought 
to have been against all three, and he rdied on 
the cases o£ Davit v. Notion^ 1 Bing. 133.; 7 B. 
Moo. 499. S.C; Clarke v. dement^ 6 T. R. 
595.;. and SuxUm v. Jii£artiny I T. R. sa 

LitUedale J. The two Mc%.fa*» certainly can- 
not be supported, for there ought to have been 
a rule; but the defendant Hetheringttm is not 
in a condition to take the objection, for aftei the 
lapse of seven years he is much too late. 

As to the other objection, every execution 
ought to follow the judgment; but a habeas 
corpus is a very different writ from a ca. sa^ 
which must include all the defendants ; but from 
the form of the habeas corpus^ which directs the 
marshal to bring up the bodies of the persons tit his 
custody, it is clear it cannot apply to those who 
are at lai^ :' the writ here ought not to have 
issued against three, when two only of the de* 
fendants were in the custody of the marshal. 
, Rule discharged with costs. — Wilson v. Bacon^ 

Seiherington, and another, M, T. Nov. 1831, 

» ■ -11^ 

* But in Rol. Ab. tit. Execution (E) 5., it is 
expressly said, that an execution ought to pursue 
the orijpnal ; and if that was against several, the 
execution ought to be against all jointly^ and 
not against one only ; and therefore, in an assise 
n^pdnst thre^ if one is taken b^ capias for the 
ku^s fine^ the plamtiir cannot iisim« sifarato 
execution against him for daouiges. 



APFIDAVfT ^ BOLD «M SATU — MK>llIS80Rr' 

NOTB. 

Jn^fidaaiHokMiabaU^ai^apnnmssorw'noie 
payable on rfgawurf, mifrf mot state tkeJme ef 
of it; but if interest be stated as pmH ^ tkt^ 
sum for which the defendant is arrested^ Ac 
sum alleged to be due for principal must 
be distinguished from that alleged to be due 
for interest, 

Curwoody on a former day, had obtained a 
rule nisi to set aside the bail bond, and all sub- 
sequent proceedings, on the ground of an irre- 
gularity m the affidavit to hold to bail. The 
affidavit stated, that the defendant was indebted 
to the plaintiff in the sum of 30/. due on a pro- 
missory note payable on demand, and interest. 
It was objected, that the date should have been 
stated, for it might have been given twenty years 
ago ; and also, nat it did not appear what wa» 
due for interest. 

Addison now showed cause, and as to the firM 
point contended, that it was unnecessary to state' 
the date. The note, being payable on demand, 
wartibe immediately; and as to the second 
point, that it had never been decided to be iie> 
cessary to distinguish how much was due for 
principal, and how much for interest; and he 
cited Syland v. King, 7 Taunt. 975.; 1 jMo. S4. 
S. C. ; where an affidavit for so much money due 
for principal and interest on a bond, withoul 
showing tne condition for payment oif money, 
and without distii^uishing what was due for 
principal and what for interest, was held good. 

Littledale J. As to the first point, the date 
was not necessary, for upon looking at tbeforms in 
Tidd, the greater number of them state no date : 
but the affidavit is bad on the second mund ; 
the forms invariably state the sum fof which the 
note was given. It is of very great conscqueoee 
to adhere to forms.^ 

Rule absolute. -^ilnon^Motrf. M* T« Nov. lo. 

1851. 



AWriSUkYn TO HOI*n to BArL.— VAniAKCS. 
— 1IALICXOV8 ARBB8T. 

Where a defendant has ba^fn arrested far goods 
sold and delivered^ amt money lent and ad' 
vanced, though the declaration contains no 
count for goods sold and da&oered, the Court 

will not enter an exoneretur on the bcdl 

» 
ptecCt 

7\tmor moved for a rule to show cause wb^ an 
exoneretur should not be entered on the bail piece, 

I. - ■. ■ ' ■ I 

** We agree, that it is of importance to ad- 
here to forms ; but surely mere forms cannot be 
sufficient mnthoritv for a decision, even though 
they arefound m Mr. Tldd's bdok. A form can 
possess no authority, exce(>t so for as it is au- . 
thorised by law, or the decisions of the Court. I 
After the decision in Byland v. -King, we can 
hardly perceive thegrcmnd of the learned Judge*a 
decision in thb case^ es to the separation of the 
demand into two parts, for principal and interest, 
^ except the form settled by Mr. Tidd. This is 
reversing the usud course of the Courts^ and 
nndciiigftHnnsMfuhitedeQinoBi^ instead of de* 
liioiis rffgntoling fonm. 



Minor CcrretptrndmitB^'^Antwento Queries. 
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ttwavoiiiid that the deTeoAint Ipd be«i hn 
ed for a debt alleged tabe dae£er goodf sold 
i deUvered, aod monejr leot andAdvaooed ; but 
the declaiation contauied no cooat for goods sold 
aad delivered, >Oi» tlie plaiatifirB own tfbowing, 
cnn i t iquetttljr, he had amMtedtiMk^eDdaiit,fbr a 
demand whtch bad no exialence/ and be there- 
ibre trusted the Court would interfere to relieve 
the bail, who were thus deceived by the plain- 
aS^ mis-statement, and bad consequentlf b&- 
cooe bound for a debt acknowledged by him 
not to be owing. 

Iditied^ J. I cnunot relieve you in this caA*. 
The plaidtiir might recover on' the count for 
moo^ lent and advanced, as fiur as he could 
prove. If he should be unable to prove the 
whole of his denrand, the liability of the bail is 
to the leu amount. 

Rule refui^d. — . G^^ t. JBkrvey. M. T. 
If Ofv. & XH3U 



1 ^ 



. . ^Omn OF EXCKBQjffBR*-. 
OUAHANTT, 

/« a gimrmit^t the words, « we will kM onr* 

tt i hn fft pm s Ude tkai payment skdU ie i^ 

gul&rfy made!* ^'K*" g^^fT^i crgdU^ uMoid 

MmkaUtm fy ike <*miom tf the trmde^ or ihe 

previous dealixgB of ike dsbtor md ors dOor^ 

as to tie mfSouni or eHent of erddU^ 

Action upon a guartwty, the Material wonls 

of wUeh wvre as fblfows : ^ <* If yon will give 

craA t» Thomas Mailley, we will hoM ourselve^ 

ivipDiTiible that payment shall be mgulariy 



h nmeared, at the trial before Lord Lvnd* 
kmnt (;.13.,'at the sittings in London bmre 
loit term, that the ptaintifR were g w fc ew^ and 
the defendants sugar refiners; and tbatThomaa 
Alanley, the party on whose amount the gna^ 
nmty had been given, and who also was a sugar 
Rfoer, had been supplied with goods by the 
phintifls previously to the guaranty. The 
defendants sought to discharge their liability, 
by showing thet the plaintiff had given Thomas 
Manley a more extended credit than was custo- 
mary in the ordinary course of dealing between 
groeers and sugar refinersj. and also a more ex- 
tended credit than they nad allowed in their 
transactions with him prior to the date of the 
guenm^. A verdict having been found for 
the plamtiffiy with leave to move to enter a 
9oniuit, 

R. V* Bichards now moved accordingly ; con- 
tending, that the correct interpretation of the 
instrument was, that the defendants only in- 
tended to bind themselves for the payment of 
debts contracted by Thomas Manley in the 
ordblory course of trade, or, at all events, upon 
the terms of his previous dealings with the 
nlaintiffl. The guaranty was to be construed 
m a manner similar to a written contract for 
the sale' of goods upon credit; and if so, the 
common course of dealing in the trade, or the 
prerious terms upon which the parties them- 
selves had dealt, determined the extent of the 
defendant's liability. 

Lord Lyndhurst C. B. The defendants en- 
gage that the payments of Thomas Maaley shall 



^be**r^o]«riy made;*' which wordt, in my 
opinion, do not import that they .shall be made, 
accoeding to the mode of dealing in the trade, - 
nor according to the terms on which the parties * 
had before dealt. . Had no other agreement, in- 
deed, MibaislQd hHveee the paruesg theopdinai^ 
time of credit allowed in the trade might have 
been resorted to as a rule to construe this in-, 
stnyment; but to confine its meaning within 
t|if bounds now contended for, so as to prevent 
the parties from varying their mode of dealing 
special words oudbt to hlcve been introduced. 
■ Barley & yS» language of this instrument . 
imports an undertaking to he responsible gene» 
rally, if theji4aiBti& will give mlit to Thomas 
Manley I the words, '' if you will give credit,'' 
barely mean ** if vou jivill trust;" and if the in* 
tendon of the defeodimtf was. to limit theur 
lialnlity to (he trade credit, or the former man- 
ner ofdealing between the parties, they might 
have used dirorent words. ^ 

Rule refused.— SSanpson and others v. Manley 
and another, Nov. ^. 1851. 
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MINOR COlIRESPONDENCE. 

JODOSS'v eBAMVSaa. — ^AEP OF HIALTO* 

To the EdStor of ike Legal Observer. 

If it be not injipplicable to the varied nature of' 
your nages. mav I venture .to ask, whether the 
boara ofHeafti), in pursuing their duties in the 
City, have directed their 'envoys to enter the 
chambers in Seijeants' Inn, where the Judges of 
the land are doomed to s^ upon summonses? 
The learned occupiers should have instant 
notice to whitewasn, cleanse, and PurifV their 
abodes ; for I believe there are few or the baunta 
of men in this vast metropolis exhibiting a 
greater appearance of liability to infection, and 
the daily visiters there do not inytrove the 
atmosphere. * I recommend the active chairman 
of the Board, and bis coadjutors, to ^o in pro- 
cession, and affia their printed regulations <m the ^ 
oitier door of each set of chambers t I would 
not punish them so £tf ae to compel them to 
tfu/tfr the prednots. B.A. 



ANSWERS TO QUERIES. 

BAWlCtlOPTCY. 

nu AT|oy. VOL. II. r. 287. 
I DO not consider that "your correspondents 
G. H. I. and H. S. have afibrded a satisfactory 
answer to the querist. The only question is, 
whether or not Uie 7 of Geo. 1. has eyer been 
repealed. I am inclined to think that it has 
not: and if that is the case, it is quite evident 
that the obligor tf absolved from the bond after 
bankruptcy ; especially as no exception is made 
in the act of parliament to any particular bond. 
\^th respect to the case of the Churchwardens 
and Overseers of the Parish of St. Martins v* 
iVarreUf died by your correspondents, I would 
observe^ that the case is an exception from the 
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geoenl rule, and diflen very mafeerially from 
dues of the descrtpdon on which the querict 
dedred mformation. U. B* A. 



COMMON LAW. 
FB0MI8B OF MAKBIAGB. — INFANT. VOL.U. P. 36S. 

An acdon for a breach of promise of marriage 
will not lie asaintt an infant ; nor indeed againtt 
a perK>n of full age, on a promise during in- 
fancy: for such an action must be laid in 
agsumptUf wherein the plea of infancy is a de- 
fence. It is observable also, that if tne plaintiff 
rK)1y that the defendant ratified his promise 
after he came of ase, such radfioation must be 
in wridngi by Lora Tenterdev^s act, 9 Geo. 4. 
c. H. Y. Z. 



TKMDEB. VOL. II. P. 368. 

The Court will, I think, enqiure into the 
.priority, and the tender, if made before the 
issuing of the writ, will be good. The rule ap- 
pears to be, ^ that priori^ of judgment cannot 
DO averred, but priority of suit, wmch is the act 
of the party; but the judgment is the act of the 
Court.'^ Per Lord Mansfield, in Lord PorchcMter 
V. Peirie, 9 Saunders, 148 c. n. 1. Now,thesninj$ 
out of a writ u such an ** act of the party" as u 
here alluded to ; and in the same case Lord 
Mansfield says, ^ The applicaidon for the writ 
was an aci.of the party^ and could be put m Utue 
to be tried by Uke country.** See Johnson v. 
Smith, 8 Burr. 950. Morris v. Pugh, 5 Burr. 
1841. ^oodv.iVetn/oii, 1 Wilson, 147. Foster 
V. Bonner, Cowp. 454. ; and T^onuu ▼. Desanges, 
S B. and A. 586. As, therefore, the issuing of 
the writ is ao act of die partjr, and as it ia clear 
that a tender is so, I am of opinion that priority 
may be enquired of between them. 



QUERIES. 

LAW OV ATTORNEYS. 
PAYMENT OF DIVIDENDS. 

l^E solicitor of an assignee under a com- 
mission of bankrupt died, leavinff a balance of 
cash, which had been deposited with him by 
such assignee for the purpose of paying divi- 
dends, several of which were not called for, and 
the asdgnee has subsequently obtained the 
benefit m the Insolvent Debtors' Act. Are the 
representadves of such solicitor jusdfied m pay* 
ing the remainiof dividends, as they should be 
cwd for ? or, should they wait until another 
assipnee has been appointed ? or, would they 
be justified in paying such bafamce to the in- 
solvent, or to hu asqgnee? 

AETICLBD CLEEK.— PmEHlUX. 

A. was ardcled to B., an attorney, for five 
years, and a considenUe premium was given on 



the execution of the aitides. At the eipinMioa 
of the third year, B, retired from business, and 
consequendy assigned il., hit clerk, to another 
attorney, for the remainder of the term. Can 
J^i be compelled to return lo J. a peoportion- 
able part of the premium ? li. B* A. 



AETICUKD CLSBE.— MINOB. 

Can a gentleman under age (nineteen years! 
who has duly served his ardcles, apply to be ad- 
mitted an attorney ? or is there any nueor order 
of either Courts of law which requires him to 
attain twenty-one years before he can make 
application ? Z, 



MISCELLANEA. 



ANCIENT PaiCS OF L£W BOOKS. 

Iw FuUer^s Worthies (published in 1668) we 
have an account, of whidi the following is an 
abridgment, of the price of the oommon law 
books extant in his time, compared with those 
of the civil and canon law : — 

** One may bury 8000^. and upwards in the 
purchase [of the latter], and yet hardly compass 
a moiety of them ; whereas all the writers of 
the common law, except they be much muld- 

I)lied very lately, with all the Year-Books be- 
onging thereunto, mav be bou^t for three* 
score pounds, or thereabouts: which, with some^ 
is an ai^gument that the common law imbra^ 
eth the most oompendioas course to ^Kide 
causes; and, by the fewness of the books, is not 
guilty of so much difiicultv and tedious prolixity 
as the canon and civil laws. Yet it is most 
true the common law books are dearer than any 
of the same proportion. Should an old com- 
mon law book be new printed, it would not 
quit cost to the printer. A whole age would' 
not carry off a new impression, and the tedJoMa* 
ness of the sale would eat up the profit.** ' 

LAWYEBS GOOD BDITOB8. 

We have no doubt that to the early edu- 
cadon and mental habits of the lawyer, we owe 
the chief merits both of this edition of Boswell 
(Mr. Croker^s), and of its editor's late anti-revo- 
ludonary stand in the House of Commons. In 
either exertion we trace the same, perhaps in 
these days unrivalled, combination of the pa- 
tience that deems no detail too minute to be 
below notice; and the intellectual grasp that, 
clutching no matter how apparendy wond*wide 
details together, can squeeze out of the mass 
results which hardly any one could have dearly 
anticipated, and yet in which, when once elimi- 
nated, no thinker can heritate to acquiesce. — 
Quarterly Review for November, 1831. p. $• 
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POPULAR LEGAL AUTHORS. 

No. I. 

SIR SDWARD 8UODEN. 

Iteknl frpfumon can bottsl, if ic be aa 
•bjtct tor conpsmlatioi^ that mofre books 
mte written m ita service Uian in any othior. 
If iti atndj be not noir eaqrt it is not from 
diewwitofendeaTourstoinakeit 80* Tbe 
vide sea of ji»rispmdence has been most 
diligentfy eagplofed ; charts have beenaoade 
of its reoMtest; regions; beacons have been 
aet im to teH the thenghtless whatparts to 
avoia'; fighta hung oat to direct them 
wh e t o to aneher. The student has not 
as of oldi to steer his course by un« 
Stan or fading landmarks : his 
can now be direct; the line and 
mmptm are athii service; he can choose 
that shore tliat suits him best. £very 
passion of the hur has tM separate treatise; 
and every year, almost every month» adds 
to the number of law books. Among the 
nan^t however^ that appear, how few are 
deatnied to obtain a permanent station in 
the lawyer^! library ! We are necessarily 
o b aerv a nt of these matters, and have more 
than the usual fiicilities of knowing how 
they renU^ stand ; and if our readers were 
as much m the aecaet as oorselveSf they 
would be surprised at Ae small niuaber m 
hnr books that really sucoeed, and bow 
few lagti authors beciNne ** popular." A 
aoeond edition of a work is the great cri- 
tenon of this ; and if the catalogue of taio- 
dem law books is tried by this test, the 
truth of Qiir remarks will immediately ap^ 



Amon^ the host of authors, who have 
written ub the present century, among 
the most suceessml is the one whose works 
we have selected as the subject of the first 
of our present series of articles. Sir Ed- 
ward Sogdea has had the art to combine 
legal research with practical utility, and 

KO. LVIII. 



his works are eminently popular. His style 
is clear, concise, and vigorous, his power^ 
of arrangement very great, and his subjects 
well selected. We shall now proceed to 

§ive some account of his several pro* 
uctions. 

His first work was the Treatise on the 
Ltno of Vendors and PurehaserSf the first 
edition of which was published in 1805. 
We have before us the presentation copy- 
sent by the author to Mr. Harsrave. It 
has not much more than the third part of 
the matter contained in the last edition ; 
but the same arrangement is pursued, and 
there has been no alteration, in the sub* 
sequent editions, in the number of chapters, 
although they have been more subdivided^ 
and various points in them have been, 
more amplv investigated. The chief ad- 
ditions, indeed, consist in the numerous 
cases which have heen decided and re- 
ported since the publication of the first edi- 
tion, which have been carefUHy added and 
commented upon. The prefaces of the au- 
thor are generally a little original and cha- 
racteristic, and show no want of confidence 
in his own powers. In that to the first 
edition he declares that he has derived but 
little assistance firom the labours of others, 
and hints that the work was written ** un- 
der peculiar cKsadvantages }" he laments 
in a note the expense attending a search of 
the register's books by a gentleman under 
tlie bar, which he considers " operates as 
a bar to the propagation oflegal leamiDg;" . 
and he declares that he has never read 
any other treatise on any part of his sub- 
ject* until he has himself gone over the 
cases, and arranged his materials in his 
own method. This plan, he says, he 
adopted for two reasons ; first, in order 
that some additional light might be thrown 
on the subject ; and ** secondly," he con- 
tinues with some natvei^, " because it seems 
hardly justifiable for one author to appro* 
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priate to himself the labours of another.' 
From this last f^ult we- are bjQund to ad- 
mit our author is peculiarly free. He 
boldly investigates the opinions of other 
writers, and is in general far too fond of 
his own to receive assistancis from their 
ladiours. 

The work on Vendors obtained almost 
immediate success. Its practical utility* 
its tone of independence, and its research 
and general ability, attracted attention to 
it, and it soon became what the book- 
sellers call ** a stock book." A second 
edition was published before three years 
had expired, and an eighth was published 
only a few months ago. In the fourth 
edition, the author discloses the fact of its 
having been written before he attained 
l^enty-one ; and we cannot wonder that 
he should wish to record it. 

Most of our readers must be familiar 
with this work. Few books excel it in 
short and correct deductions from the 
cases cited ; and as a guide in practice it is 
constantly found of the most essential ser- 
vice. It is not, however, complete in all 
its parts ; and the author sometimes con- 
tents himself with a simple reference to 
cases decided since tiie publication of the' 
earlier editions, which materially alter the 
principles originally laid down by bim. 
An example' may be given of this. 

In the 8th and last edition, p. S89.> the 
author, ai\er stating that a purchaser is 
not bound to accept a conveyance or 
surrender under a power of attorney, un- 
less an actual necessity appears for it, 
goes on to state that ^ a letter of attorney 
may be revoked the next moment; that a 
revocation may be notified to the attor- 
ney without the purchaser's knowledge, 
and then the conveyance would be void, 
and the purchaser's only remedy would be 
a suit in equity ; *' and cites as an autho- 
rity for this, an opinion of Lord Hardmcke^ 
in Mitchell v. Neale * ; and adds in a note, 
^ As to the revocation of a power of attor- 
ney, see Walsh v. Whitcomb^ 2 Esp. Ca. 
505." Now, by this last case, and other 
subsequent cases ^, it is clearly settled that 
when a power of attorney forms a part of 
a security for money, or where it is 'given 
for a valuable consideration, it is irrevoca- 
ble at law ; so that the statement of the 
learned author is incorrect, and the recent 
cases should have been stated. The au- 

• 2 Ves. 679, 

^ See 4 Camp. 274. ; 2 Stark. 51. ; Bromley 
V. Holland^ 7 Ves. 28. ; Metcalf v. ClougL 
2 Man. & Ry. 170. ; Craussen v. Morton^ 10 d. 
&C. 731. 



thor is, in fact, somewhat too much at* 
tached to his own opinions, which he fre- 
quently persisU in holding, in spite of 
their being in direct opposition to those 
entertained by the Courts. The most no- 
table instance of this is shown in his 
reasoning on the well knowo cases of 
Doe v.* JVrightf Doe v. ffUder «, and others, 
in which the author places himself in di- 
rect opposition to the reiterated opinions 
of the Court of King's Bench, and flatly 
refuses to' attend to them. This appears 
to us to be carrying a zeal for the esta- 
blished maxims of conveyancers a little too 
far. It cannot, however, lessen the real 
meriu of the work, which are too consi- 
derable to be liable to injury from any 
waywardness of feelinff in its aikhor* . 

Sir Edward Sugden s next work was his 
well known and excellent Treatue of 
Poweri. In his preface, he cannot con- 
ceal his satisfru^tion at this performanee : 
he speaks with the coolest contempt of 
Mr. Powell's work on the same sufc^t ; 
and while he aifects to deprecate a very 
strict criticism of his own book, he seems 
to state indirectly his own opinion- that it 
will bear it. He says that it has been hia 
'< endeavour to . exhaust the sidnect ; " 
that ** an independent and origiiiaJ view 
has been uken of every part a£it ; " that 
he has << followed Bacons example, and 
endeavoured rather to open the law upoa 
doubts, than doubts upon the iaw^" Ac. 
In his second edition', he boldly asMita 
that he has found little to add and nothing 
to alter; nor have his advertisements to 
the later editions been more moderate in 
their tone. 

This work is, undoubtedly, the autfaor'a 
most able production, altluragb, from ita 
subject, it has not been so extensivdy po- 
pular as the Treatise on Vendors. Bve 
editions, however, have been required 
since its publication, the last of which ap- 
peared in July last, but differinff only 
from the former one in the cases decided 
since its publication. 

The self-complacency of the author 
would hardly be endurable, if it were not 
excused by the real merits of the work* 
Undoubtedly, it may challenge critictsm; 
and we have always considered that por- 
tions of it can hardly be equalled in the 
whole ranffe of legal literature. We jaay 
particularly mention the tenth diapter, 
which treats of *• Powers to Lease," in 
which the large mass of cases on this sub- 
ject are arranged and discussed in a man- 
ner which cannot fail to excite admiration. 
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Althouffh m 1806, in his preface to tbc 
work on rowers, the learned author, we 
believe with great truth, mentions that 
** it was written in moments snatched f rongi 
the labours of his profession ;" yet he was 
not able to restrain his fondness for print 
for more than a year. In 1809 appeared 
his Letters to a Man of Property, on the 
' Sale, Purchase, Lease, Settlement, and De- 
vise of Estates. This work has always 
puzzled us a Htlli^ We think it has con- 
siderable merit, fijthough it certainly might 
have been written by a less eminent man 
than the late Solicitor-General. It consists 
of a familiar, conTeraational exposition of 
some of the first principles of the laws of 
propertjr» and applicable to the common 
transactions of life. Now, why Sir Edward 
Sogden should have, chosen to ascend 
from the depths of legal science, to the 
common place level which he takes in 
this last work, we could never exactly 
explain. Diffioile est propriS communia 
dieere is certainly very true ; but it has 
rarely happened that persons who have 
•acceededin the first rank of their art, have 
condescended to try a lower one. Milton 
never wrote nursery rhymes. Newton 
never wrote a Catechism upon Optics for 
the use of schools: yet tne^, in their 
way, would not be much more distinct firom 
Ibe Paralyse Loat, or the Principia, tb^n 
4n« these Letters from the work on Powers. 
They consist of a translation into the vul- 
gar tongue of some of the chapters of the 
work on Vendors, interspersed with little 
stories by way of example. For instance, 
in treating of limiting an estate to a tenant 
for life without impeachment of waste, 
the doctrine of legal and equitable waste 
ia briefly explained. The author then 
mentkms, that this subject frequently 
"makes the son the shameless antagonist 
of his parent in an open Court of justice, 
and fixes into eternal enmity that dis- 
agreement which conciliation might hap- 
pily have effiiced* If such a proceeding 
wound the peace of a parent in the even- 
ing of his oavs, bow severe a punishment 
does 'the child inflict on himself! I re- 
member," he continues, «a pretty little 
atory which you minr not think inapplicable 
to this subject. A nither gave up his estate 
to his son, and went to dwell in his son's 
house* The son soon neglected the un- 
happy parent. One day in particular, he, 
by ill usage, drove the poor old man from 
the company at dinner to his own room, 
where, with tears, he lamented the bitter 
ingratitude of his son. A child of the 
son's came into tlie dining parlour, and 
said that his grandpapa was crying. < Go,' | 



said the unnatural son, * and give him a 
blanket ta go begging in.' — * No,' said 
the child, * I wiU give him half only.* 
— « Why half only ?' — « I will keep ;he 
other half against I turn yait out a begging 
when I am a man.' " * However good and 
new this ** pretty little story " may ba» wc 
hardly think it illustrates very effectively 
the doctrine of equitable waste. But it is 
in this rambling way that the whole work 
is written.^ 

Nearly two years were allowed to go 
by without any fresh production of his 
pen. He then published his valuable edi- 
tion of Gilbert on Uses, in which all the 
old spirit, ability, and research of the 
author of the works on Vendors and 
Powers are shown. It is a most masterly 
performance, and fully deserves the*. ad- 
miration it has obtained from, those best 
acquainted with the subject. In conclud- 
ing hb labours, he says, ^ that he felt 
anxious to dedicate the work to the noble 
Lord who now presides with such distin- 
guished dbility over the Court of Chan- 
cery ; not because he fills that high station, 
but because he is the greatest . equity 
lawyer of which the country can boast. 
The Editor 1^, however, restrained hie 
desire, from an impression that dedications 
are generally considered either as homage 
for past protection or stepping atones to 
future patronage." 

However, he seems to have got over 
this scruple shortly afterwards, as the se- 
cond edition of the work on Powers was 
dedicated to Lord Eidon in glowing 
terms : we are ignorant, however, whether 
it is to be looked upon as '* homage," 
or as ** a stepping stone ; ** but we thioK it 
right to say, for fear of some miscon- 
struction of our words, that independence 
has ever been a characteristic of the writer 
whose labours are now before us. 

Here ends the list of Sir Edward Sug- 
den's larger works. . From the year 1811, 
the constant engagements of full profes- 

■ First edit. 89., omitted in some of the later 
editioni. 

^ In p. 143. 5th ed., another amusing story 
is told, of equal point and antiquity; and in 
mentioning these, we are only surprised that 
the author's habits had not forced him to refer 
to bis authority, which we now, for the benefit 
of , any future edition, supply, viz. 1 Jo. Mill. 
ISmo. edit, passim. We cannot venture upon 
it in the text, it being as follows : ** I give my 
son Tom (says a testator in his will), a shilling 
to buy a rope to hang himself with." — **God 
gfflOt (says Tom) [upon hearing the will read 
after his father's death], that he had lived to 
enjoy it himself! " Sed qnare the words in 
brackets. 
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sional employment, mixed up of late 
with political and parliamentary duties, 
have only left him time to prepare and 
send forth new editions of his earlier 
works. So fond, however* has he ever 
continued of that pen which won his 
earliest honours, and secured him his 
great reputation, that he has occasionally 
devoted a few hours to skirmish as a 
pamphleteer. The annuity act and the 
usury laws called him out in 1815. The 
heresies of the King's Bench as to the 
doctrine of presuming the surrender of 
terms next excited his indignation,, and 
brought forth what hae always appeared 
to us an unanswerable though unavailing, 
asgument on that point. 

He next steppea forward, in 1825, as 
the- champion of ^e Court of Chcncerj, 
and obtained an easy victory over Mr. 
John Williams ; and he closed his career 
as an author, by a letter addressed to Mr. 
Humphreys on his proposed alteration of 
the laws of real property. 

We have now mentioned all Sir Edward 
. Sogden's works. We think that the pro- 
fesirfon is under great obligation to him. 
He has been willing to impart tibat know- 
ledge which his unwearied labours have 
enabled him to obtain; and although heiias 
shown, perhaps, too lit tie diffidence as to the 
•deserts of his works, and too much exult- 
ation in their success, we have too often 
received benefit from diem to feel much 
aurprise at it. In fact, if we were oblised 
to part one by one with all our favourites 
from the shelves of our library, the work 
on Vendors, and that on Powers, would be 
two of the last that should quit it. 



ON POLITICAL UNIONS 

AND tBB LAW RBLATINO TO POLITICAL 
ASSOCIATIONS. 



W*E do nbt usually take mto consideration 
matters which remte more to politics than 
law; biit it has been suggested tnat amongst 
the exceptions, if there should be any, U) 
this general rule, the question of ^e legality 
of the Political Unions which have been 
formed throughout the kingdom ought not 
to be neglected. And we are the more 
disposed to enter upon it, because it wiU 
be useful as well to many members of the 
profession as to the general reader, to 
possess an accurate and condensed account 
of the existing statutes on the subject. 

We shall therefore first give an epitoBse 
of tlie acts, and then submit such observ- 
Mions as occur to us on their eiiect and 



operation, as applicable to the societies 
already establidied or about to be fi>naed» 
The statutes which relate*^ to political 
societies are the 86 Geo. 8. c 8., the 37 
Geo. S. c 123., the 39 Geo. 3. c. 7a, the 
5aGeo. 3. c 104., and the 57 Geo. 3. c. 19. 
We shall state the titles and part of the 
preamble of the two principal acts (39 
Geo. 3. a 79. and 57 Geo. 3*. c 19.)» in 
order that their scope and objects may be 
more distinctly comprehended. It will be 
observed that the act passed in 1799 had 
in view the suppression of the societies 
called << United Irislmien,'* &Cr, whlcA, 
amongst other oiiject^ were alleged to have 
sought the dismemheraien^ of ^e United 
Kingdom of Great Brilain and kel«Bd» ajsd 
in order to effect their object used secret 
signs, and appointed off ders in a secret 
manner. The act of 1 8 1 7 (57 Geow 3. c. 19.)> 
bears expressly on assemblies deliberating 
«n public erievanceS) 9nd agreeiog on pe- 
titions and remoDstrsnces. 

The 96 Geo. 8. c S. was pa we d en the 
I8th Dec 1795, ^ for the more flftcCBsilv pm- 
vendng seditious meetings and asiembKet,^' aad 
contains many of the previiioDs which werp 
afterwards comprised in the 57 Geo. 5. c. 19., 
the substance of which latter statute we 
shall presently set forth. This first statute, 
36 Geo. 5. c. 8., prohibited meeUngs of nsoie 
than fifty persons withont five days^ notice m a 
newspaper sj^gned by seven heusenoideis, exospt 
county meetwgs, /he, and mflicted the panisb- 
ment of death if more than twelve pcfsoas re- 
mained together after being required by a ma- 
gistrate to disiierse. It also prohibited unlicensed 
places for lectures and debates, uihert fiumcy 
was m any way paid^ or agreed to be paid, /or 
admution. 

The 39 Geo. 5. c. 79., intituled '* An Act fbr 
the more eflbetaalSni»rnsionofSoeietiesier8»> 
ditious and Treasonable Purposes, and for better 
prevenliqa Treasonable and Seditious Pradioa^** 
was passed on the ISth of July, 1799; and after 
reciting that a traitorous conspiracy had long 
been carried on, in conjunction with the govern- 
ment in Prance, ** to overturn the laws, consd- 
tution, and government, and everv existiiig 
establishment, civil and ecdesiasdcal, both in 
Great Britain and Ireland, and to dissolve the 
connection between the two Idngdoms;" and 
that, in order to carry the design into eAct# 
divera societies had been insdtuted of a new and 
dangerous nature inoonsistant with public bran* 
quilTity, particularly certain societies, oalUng 
themselves SocieHe$of United Engtithmen, VmMi 
Scoitmen, United Britont^ Uniied Irithmen,.Bnd 
the London Oorreipondinf Society; the mem- 
bers of many of which societies had taken ** mh 
lawful oaths and engagements of fidelity and 
secresy, and used secret signs, and anpointed 
committees, secretaries, and other officers, in a 
secret manner; and many of such societies were 
composed of different divisions, branches, or 
parts^ whieh communicated with each other by 
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or olhenme, and by vatma 
iJleiQpf nuuBtained an influMioe over iaise bodies 
of mWf and dduded man^ ignorant and uawai^ 
penooft into the conuniision of acts highly cn- 
minal ; ** the societies thus expressly named, as 
well as all other corretpond&ng societies, are 
suppressed. 

The statute also fiirther enacts (§ 9.^ that 
all societies shall be deemed anlawful, the mem- 
bss wbcgw if shall be required to take any oath 
uabwiiil under 97 Geo> 5* a 123./ or a«^ oath, 
tpst, or daclaraljoB) not authorised by law; or 
which, shall have any members, committees, pre- 
sidentsy treasurers, secretaries, delegates, or other 
olEoen, not known to the society at large, or 
the namef of alt the members whereof shall not 
be entend sa refttfar 6ooki i or which shall ac/ 
in sepa r ate or distinct ^fwucAm,* and the mem- 
bars thereof, and penons atrfetponding with or 
Mm pfo flmg them, shall be deemed guSty of an 
unlawful combination. 

The only exceptions to the provisions of this 
act are declarations approved by two Justices, 
and registered with the clerk of the peace; 
|Nxmded such approbation be conflmed at the 
next ceneral muuter session (§ 4*), and regis- 
tered lodges or Freemasons ($ 5.}« 

Offinders against this act may he proceeded 
against, either summarily before one justice^ or 
I7 indictment (^ 8.). 

Peraoaa convicted before a justice shall /orfeit 
aoCyOr sttflbr tlwee months' iinprisonroesit ; and 
pciaons convicted on indictment shall be /naw- 
p9rteifor ■mmi jf«ar# {§ 8.). 

A penalty of 6l, for the first ofience is to be 
inflicted on persons permitting unlawful meetings 
in their houses, ana the second oflfence is to be 
deemed an act of uulawfiil combination in breach 

•f the act (119.)* 

Justices, OB oath of an unlawful meeting being 
hcld» may declare the licence of the house for* 
foited (§ i4.> 

And every pkce for lecturing, debating, or 
readins book% newspapers, &c., where money 
shall be paid, shall be deemed a disorderly 
bouse, under 56 Geo. 9. c. 8., unless previously 

ficensed (^15.)> 

A penally of 100/. on persons openin^^ such 
hMMas, conducting the proceedings, debating, or 
finMhing hooks, and ^hu for paying or collect* 
ioffmooey for admission C§ I5.> 

Tne 57 Geo. 3. a. 19., entitled an '' An Act 
for the more efiectuaily preventing Seditious 

* The 57 Geo, 5. e. 1S5., which was ** An Act 
for more eflbetually preventing the administering 
or takiag of unkwfol Oaths," was designed ** to 
pill down the attempts to seduce persons serving 
in his Majesty's forces by sea and land,and others 
e£ bis Majes^s subjects, from their duty and 
allegiance, ano to incite tnem to acts of mutiny 
and sedition ; ** and it recites that these traitorous 
proceedings had been sought to be carried into 
eflect by imposing ** the pretended obligation of 
ealhs unlamuUy administered." The adminis- 
IMlion of these oaths is declared to be felony, 
punisbable with seven years' transportation, 

^ Exceptions are contained in the act in 
favour of lectures at the Universities, the Inns 
of Court. Gresham Colleee, &c. 



and Assemblies," passed 31st of 
March, 1817. recites that assemblies, under th« 
pretext of deliberating on public grievances and 
agreeing on petitions, complaints, remonstranoo, 
&c^ had been nude use of by focttous and sedi- 
tious persons to the danger and disturbance of 
the public peace. 

Meetings, therefore, of more than fifty peN 
sons (except meetings of counties, towns corpo- 
rate, ward meetings, or other corporate ixKlies,) 
are not to be holden without five days' notice in 
some new^aper signed by seven housekeepers 

(§!.> 

That meetings without notice shall be deemed 
unlawful assemblies (§ 5.). 

That persons assembling contrarv to the act 
shall disperse after being reomred .to do so 
by proclamation made by a jusnce of the peace, 
&c. ; and if twelve or more remain for one hour 
alier such proclamation, they shall be adjudged 
felons, and suffer death without ben^ of 
clergy ($ 5,). 

Justices, &c may apprehend the persons ool 
dispersing, and they are indemnified in case of 
killing or maiming ($ 10.). 

The same penal^ in case of obstructing ma^ 
gistrates, &c. ($ IK). 

The act then recites that pkces have been 
used for lectures or discourses, and holding 
debates^ which have in many instances been or 
a seditious and immoral nature^ aud all such 
places, unless licensed^ ere declared disorderly, 
in which anv lecture, discourse, or debate shall 
be deliverea or had on any subject /«r ik&pur^ 
poie of rauing or. eoiUctm^ money or other fo- 
luabh thmg (} 14.). 

There are then provisions for the admiieion 
of magistrates into such places, and penalties for 
refusjaf ($ 16.). 

The act next recites that divers sodfties or 
clubs have been instituted of a dangsjpous na*- 
ture, amongst others the Spenceans, and they 
are thereby prohibited as unlawful combin- 
ations (§ 24.). 

It is then enacted, that societies taking unlaw- 
fill oaths or engagements within the meaning of 
the 57 Geo. S. c. 1S5. and 52 Geo. 5. c. 104.* 
or requiring tests or declarations not required by 
law, or electing committees, delegates, represent- 
atives or missionaries, •* to meet^ ccnfer^ or corn* 
fHumcate with any other eoaety or aub^ or with 
any committee, S^c, of iuch dub^ or to Muee or 
pertuade any person to become a member thereof, 
shall be deemed guilty of hnlawful combination 
within s»Geo.^.c. 79.,and be punished according 
to the provisions of that act ($ S5.). 

An4 persons becomina members of such 
societies [that is taking unlawful oaths, electing, 
committees to meet, confer, &c. with other so- 
cieties] shall in like manner be deemed guiitvoc 
unlawful combination under 52 Greo. 5. c. 79., 
and be punished accordingly' (§ 25.). 
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< The 52 Geo. 3. c 104. was passed to render, 
more efiectual the 57 Geo. 5. c 125., for pra» 
venting the administering or taking unlawful 
oaths. By this act the punishment for adminiy 
taring th^ oaths is death; and for taking thefi^ 
transportation for life, 

* The penalty on conviction before a mipik 
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•Pronso Excepting Freemasons' lodges,Quaker&* 
societiesy and charitable institutions, from the 
operation of the act(§86.)« 

Then follow the penalties on persons per- 
mitting such assemblies in their houses (§ 88.). 

It will be obsenred, that the first of these 
statutes (36 Geo. 3. c. 8.) prohibited politi- 
cal meetings of more than fifty persons, 
unless a previous notice were given in the 
public papers. The next statute (39 Geo. 3. 
G. 79.) suppressed all secret societies, 
branch societies, and all correspondence 
with or support of them. ' But where the 
names of the members were not kept se- 
cret, and there were no branch societies 
connected with it, the society was not 
Within the meaning of the. act. Neither 
were delegates prohibited. The last and 
principal act (57 Geo. 3. c 1 9.)« afler re- 
peating the provisions of the first regarding 
political meetings without notice, and sup. 
pressing the objectionable societies then 
existing, declared all societies to be un- 
lawtul (not limiting the prohibition to 
spcret societies), which administer un- 
lawful oaths or engagements, or require 
tests or declarations, or elect committees, 
delegates, &c. '^ to meet, confer, or com- 
municate with any other society or com- 
mittee, or induce persons to become 
members.'* 

It appears to be admitted, therefore, on 
all hands, that no political society can 
hold correspondence or intercourse with 
any other such society ; nor appoint dele- 
gates to confer with one another on any 
matter relating to the society. 

. These acts, it is contended, however, do not 
prohibit any Union from recommending the es- 
tablishment of other Unions ; nor pronibit any 
Union from sending instructions to any body of 
persons for the formation of others. 

It is also supposed that they do not prohibit 
any Union from appointing delegates to meet 
persons desirous of forming Unions, and assist- 
ing to conduct their proce^ings to the moment 
the Union is formed ; provided all such inter- 
ference cease before such union b declared to 
be in existence. 

It is important to observe, however^ that 
even if this position be malDtainable, the 
innocence or suilt of the accused must 
entirely depend on the proof of the fact of 
the actual formation, or non-formation, of 
the new society; and it is easy to conceive 
that where the offence is dependent upon a 
mere point of Jime— -the moment before 
or the moment afler the actual formation — 
the condition of a delegate under such chr- 
cumstances will not be without risk. Be- 

trate is 20/. or three months* imprisonment. If 
convicted on an indictment, liable to seven 
years' transportation. 



sides, how is the fact of the priecise com- 
mencement of a society, organised as a 
Political Union, to be established ? Is it after 
aU the officers are appointed — president, 
treasurer, secretary, &c.? or what number 
of such officers and other members will be 
held to constitute a society? Or, again, 
what acts of any of the members who meet 
together will be sufficient evidence of its 
existence? These, an(| other matters, are 
necessary to be considered before we can 
agree with the advocates of these popular ' 
associations. 

It is further urged as follows : — 

That the status do not prohibit anv one from 
beinc a member of as many Unions as he pleases; 
nor from being a member of the counals of as 
many as he pleases. Nay, more — it is asserted 
that they do not prohibit any one from saying in 
any of the Unions, or in the council of any 
Union, any thing he pleases, as a member of the 
council or Union, prowBng he it noty and does 
not take upon himself the character of a delegate. 

If the propositions to which we previously 
referred be questionable, we think these 
last are still more so. The plan suggested 
may be ingeniously devised, and the prac- 
tice, if adopted, naightbe dafimded with 
ttiuch ptausitnlity ; but it is not difficiilt to 
conjecture a state of ivcts and chreoni- 
st^ces in which the defence would fii}. It 
must be admitted, indeed,' that supposfaig 
each Union to be lawful in itself, any one 
person may be a member of many of them 
without an infringement of the law. But 
what would be said to a certain number of 
leading members of the National PoKtical 
Union enrolling themselves in many other 
similar societies, established at their re- 
quest ; these influential persons visiting 
and addressing each society in rotation, — 
communicatmg to one the resolutions and 
proceedings of another — moving the same 
resolutions in each, and all of* them adopt- 
ing the same course. Say, for example, 
that they should send similar petitions to 
the legislature; and that, though not by 
any express concert, a large body of men 
from each society were to assemble during 
the sitting of parliament; — wouldnot these 
leaders, who took an active part m the 
councils and general meetings of numerous 
societies, be amenable to the law ? 

The fkcts alluded to being proved, would 
they not amount to " a meeting, confer- 
ence, or communication,'* within the mean- 
ing of the act? It may be answered to 
this view of the subject, that the persona 
thus holding communication with diffisrent 
societies would not be elected as the repre- 
sentatives, delegates, or missionaries de- 
signated in the act. The question, then, 

wniihl hp. whjtf will rnnKtitiitP nn << pfpr- 
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tion** within the terms of the act ? And let 
It be supposed that no formal resolution 
can be found on the minutes of their pro* 
ceec^ngs, or be proved to have actually 

rited at a r^^ular meeting, it would still 
a Question for the jury, — where it was 
provea that one society was actually repre- 
sented in another, and its Sanction mani- 
fested by subsequent • conduct, — whether 
there had not been an actuitl authority 
conferred. Though the persons thus act" 
ing were not formally appointed delegates, 
yet if by their conduct they took upon 
themselves the. character of delegates, we 
apprehend they might be brought within 
the penalties of the act. 

We iiave thus briefly stated the law on 
this subject, and have made such deduc- 
tions from it as appear to be warranted by 
an impartiai construction of the acts. We 
leave our readers to apply our conclusions 
as they shall think proper. 

Since this was written a proclamation 
dated the 21st of the present month has 
been issued, suppressing all voluntary as- 
aociattons under the denomination of Poli- 
tical Unions composed of separate bodies, 
with ttnious divisions and subdivisions, 
under leaders with agfadation of ranks ai)4 ' 
authority, and distinguished by certain 
ba^es, and subject to the general control 
of a superior committee or oounciL This 
certainty does not seem to be intended as a 
general measure for suppressmg all Poli- 
tical Unions ; at least several of these as- 
sociations are anxiously contending that 
Ihey are not included in it. It would 
aeem difficult, however, to escape it, if in 
the 6rst place all the Members of a Uuion 
were unequal in rank ; and if being equal 
they belonged to separate bodies, and were 
under the directions of a President, Coun- 
ted, or Committee. It has, indeed, been 
said» that the Proclamation was simply di- 
rected against the Birmingham Union. 
This does not seem at all certain^ but at 
any rate, it has already had the effect of 
dissolving one important body of this na- 
tion—the Westminster Reronn Associ- 
atioD-^ which considers itself included 
within its provisions. 



THE LORD CHANCELLOR'iS AP- 
POINTMENTS.* 

2h tk€ Ediiar of thi Legal Observer. 
I cAknot refram from calling your atten- 



tion, and that of the profession, to the 9^ 
pointments which have been made by the 
present Lord Chancellor since he has held 
the seals, and more particularly to those re- 
cently made in the new Bankruptcy Court. 
I first beg leave to remind you, that you have 
yourself plaeed on record his Lordship's em- 
phatic and reiterated declarations, that his 
main reason for abolishing the offices of 
commissioners of bankrupts was that they 
had been filled up either from feelings of 
personal likingj or connection with the Lord 
ChancMfr/or the time being^ or from poli- 
tical motives. Against this system the 
Lord Chancellor bitterly and justly ex- 
claimedy and to remedy the evil his late 
act was passed. Now mark tliis. Sir, and 
let us look at his own appointments, and try 
them by the test of personal friendship or 
political feeling. He has had at his dis- 
posal three Masterships. They have been 
thus filled up : — 

Mr. Roupell — a proper appointment. 

Mr. Martin, retired from tlie profession 
for some years, but a Whig. 

Mr. Wm. Brougham, of seven yeai<* 
standing at the bar — a Whig, of course,, 
and the Chancellor's brother. 

Hehashadfourcomniissionersbips. They 
have been ^us filled up : — ' 

Mr. Romilly, the son of a personal friend 
of the ChanceUor. 

Mr. Clarkson^ the same. 

Mr. Arnold, tlie same. 

Mr. Blunt, a Whig. 

Then, Sir, comes ^his last batch, which 
coriously exemplifies how easy it is to de- 
claim, and how 'difficult to remember the 
declamation. There were four Judge- 
ships to be/ given away. They liave thus 
been fill^ up : — 

Mr. Baron Bayley, who is to have the 
SOOOL under the act, and his allowance as 
a. retired Judge, — a strange piece of po- 
litical jugglery. 

Mr. Serjeant Pell, retired firom the pro- 
fession for some years> biU a Whig. 

Mr. Serjeant Cross, a personal fHead of 
the Chancellor's. 

Mr. T. Erskine, a Whig. 

TTien come six commissioners : — 

Mr. Merivale — a proper appomtment^ 

Mr. C. F. Winiams — a pohUcal appoint- 
ment. 
Mr. Fonblanque, appointed as a sop to 

the Radicals. 

Mr. Fane, appointed as a sop to the 
Duke of WelKngtbn. 



■^■•— ^^"i"^»>« 



* We have inserted tbb lettei as we have ev^r 
been anxious that all parties ihould be heard. 



^ Admitted, by the Lord Chancellor, to hq. 
appointed for this reason. 

E 4 
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Mr* I^olroyd and Mr. Ev^a^ neither one 
tnuig nor another. 

TTie registrars are Jiot all given away, 
neither will I condescend to go into their 
afipointments : but let the reader note 
them; and if they do not prove the truth 
of my inference, I am mistaken, 
lam, Sir, 
Your obedient servant, 

A CiL&MCJBRY BaBBISTBS. 



REMARKABLE TRIALS. 
No.VU. 

ANKA aCHONLSBEif's CASE. 
(Qmduded from p. 43.) 

Th« r^ of ihifl ^(Jy eitamination of 
the bodies of the deceased was more de- 
ci^ve than could have been expected — 
^^ ^'^'ted, in a greater or less de- 
gree, tiiose appearances which modem r^ 
searches into the effecU of poisons have 
shown to be produced by the use of arsenic^ 
tod ui one of them, in pwticular— that of 
ti^ Wife of Glaser— the araenic wts still 
^P^'^J^f being detected msubBtance. On 
th^ ^b^ themedioBl inspectors felt them- 
selves warranted in concluding that the 
deaths of at least two individual out of the 
three had been occasioned by poison 

Meantime 5chonld)en had beenUvinir 
quietljr at Bayreuth, seeminrfy quite uS^ 
conscious of the stem which was gather- 
ing around her. Her finished hySocrisv 
evei^ led her, while on the road, towritc 
a leMer to her late master, rqiroaching him 
wiAhw ingratitude m diltoSsmg on* who 
iiad been a protepting angel to his child « 
and, in passing through Numbwg, to tak« 
up her resid^npe with the mother of her 
victim, the Wife of Gibhard. On ifcadi- 
ing flayreuth, she again wrote more than 
once to Gibhard; the object of her letten 
evidently being to indace him again to re- 
ceive herfbuck into his family. She made 

• » 8W9»Br attempt on her former maater, 
ijriaser, but without sucgefs. While en- 
gaged in these, negotiations, the arrant 
ig- her appcehension arrived,.and she Was 
Ok^ into embody. On examming her 
person, throe packets ifere found .£ her 
pocket ; two of them containing fly-powder. 
and 4he third amenic. Forl/oStime 
she would confess nothing; evading with 
great ingenuity, or resisting with obstinacy, 
every attempt to obtain ilrom bet my ad- 
mission of her guOt. At length her courage 
gave way, when she learned the result of 

the^eMnunation of the bod^ of Glaser 



Then weeping and wringing ber haikU, sht 
c onfeasod that she had, on two oGcasions» 
administered poison to her. No sooner 
had this confession been uttered, than she 
fell to the ground, and was: lenoved in 
9trong c(Hiviilsions. 

The followtf^ is the result of awiieroao 
examinatiooa which the priaoner aidae- 
^uently underwent, tmd of the mfiirmatioo 
«c^ed from other soueoes, by Which her 
- statements were in many puticulan modi- 
Qed, and in soBUe pomts refuted. Wepoaa 
by a long narrative of her early life ^her 
sentiffi^ital coMue of lading —her aoMwi 
— and her misfortunes. 

When and how the idea of poSwn dawned 
on her. whether sudden^ or by dcgreei, her 
oonfeMons did not enlsia ; bat therie is eveiy 
reason to believe that this tremendous agent ha^ 
been enqnloyed by her previous to her appear* 
ance in Glaser's bouse. Determined as she was, 
at all hazards, to advance her own interiest, pmson 
seemed to furnish her at onoe whh the tarnman 
she was ta search of: it punished her enemies -r- 
it removed those who stood in her way— lis 
opoFBtion afforded her the means of iiaihsina 
her good qualities tonspicuoas in hcrafteleS 
sympathy for the suffereri — nay, adminis|sra4 
m smaller quantities by her experienced hand, 1$ 
. I was equally eflectoal in preventing a second visit 
fr^ a disagreeable ruest, or annoying a fdlow 
servant wkb whom sne had a quarrel. By long 
acquaintanee poison had beoone so frmiKar to 
her, that she teemed to look on it as a oseftd 
iriend— aomething eqiially available for scrinwi 
ness or jest, and to which she was inddiledfar 
inany a tnisty and secret service. Wbe^ tim 
arsenic which had been taken from her pod^ 
was exhibitedto her, some months after^ at Cidm* 
bach, she seemed to tremble with deMit; her 
eyes glistened as she gased upon it, as^she i^ 
cognised a «riead from whom she had been Ibtt 
separated. Of the crimes which she had pou 

petrated, too, she alwn^ ^Kike asof d^ ittdisi 
creuons, rendered almost neoessair by cimmN 

ftMQes;so coinpletely,by r«pelilioa,hadaHJi*r 
Itself k)8t Its character of horror. 

From the first moment she had entered die 

house of Glaser, the idea of obtaihmg an iafluenoa 

over his nrind, so as to secure hhn as her has- 

.band, had occurred to her. That he was dbeM 

•wnrjsd was munataiial; poison woiddhe the 

.jpeediest ^ftooe» of divorec. jps^^ howe««K 

fthe victim must be brought vrithm the rewe of 

conciliation of the pair, and &e retnm of the 
wife to her hu8band\hou«B. Thenhm succeeded: 
and within a few weeks after hcr^etam, Schon! 
Icben commenced her operations, of whi6h thft 
last was effectual. WhifiTshewi mixing i^Se 
»w<^ « she eDcoam^ herself with the notimi 

^foVrt ''"• PWnng for hefself a eomfoitabio 
C8trf)li6hment m her old age." This orosMCt 
having been defeated by her dismisil from 
OlMer-s service, she entered that of Grohroann. 
«cre,alap, she had for some tune mdulged 
tne nope of a matrimonial connection with ner 
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: infirm and g6uty as he wai, she thought 
she would obtaio such an aaeendancy orer him 
as to tndoee him to descend to this alliance; 
when att at once her hopes were blasted by 
hearing of his inteaded marriage with another. 
For ione tio^j Ae tried by e?ery means in her 
power to break off the connection : but her arts 
prwvad ioctfectual^ and Orohmann, provoked 
bv her pertinacity, had mentioned to a friend 
ml he ooidd no longer think of retaining her 
in liis service. The wedding day was &Ked; 
all hopes of preventing the marrJageVereat an 
end; and aothinc now remained for her but 
reven^ In five days afterwards Grohmann fi^ 
a vHrtun to poison. 

In tfaekstonde of GSAaid's wife^ who soon 
shaved the fioe onirohmann, the motive, as in the 
pvaoeding cases was» that she had formed designs 
apoD Gibbard similar to those wfaieh had failed 
in the case of Ghuer, and that the rnifortnnate 
hdv stood in ikut way. Her death was aceom- 
pKiubed by poisoning two pitdiers of beer, from 
which Scnonleben from time to time supplied 
her with drink. Najjr, even her hnsband was 
" *" ' * '' the innocent instrument of his wife's 



death, by adminbtering the same liqaid to the 
invalid. 

The fate of such a wretch could not, of 
course, be doubtful ; she was condenmed 
to be beheaded; and listened to the sen- 
tence appareaitly irithout emotion. £he 
told the Judge that her death was afor- 
tunate thing for ethers-; for she felt that 
sheoMjiUl not have left off poisonmg, had 
she lived. On the scaffold die bowed 
courteoualy to the Judge and assistants, 
walked Gauolv up to the bidck»aBd received 
the blow wUbout dirmking. 



ON THDE ADMSfflON OF ATTORNEYS 

IN THB 

NEW BANKRUPTCY COURT. 

To 1i€ E^tor of the Lead Obierver. 
Sia, 
It appears by a recent Nnraber, p. f c, that the 
mode ofadi ms s i e n of attorneys tat the purpose 
of praetising in the new Court, is not deter- 
mined by Cbenew act.* Thistymis^n^i^bepro- 
duetiTO oC doubt, inconvenieace, and expense. 
Wbea the Geort opens, on the 1 ith of January, 
who^wiH be enlitied te ptaetise in it? Is it in- 
tended that the attomm who may wish to be 
admittad diould all maae their appearance on 
the first and subsequent days of the term, like 
members of a new parliament ? If so, no busi- 
ness can be transacted for many days. The pro- 
per way, if it can be legally done, will be to ap- 
point a sufiicient time pnor to the opening of 
the Court to swear in the practitioners ; biit I 
am not aware whether the act has provided for 
these preliminary arnmgements^ ana in that caai> 
all buftness in bankmptcymust for some time he 

suspended* 

• < 

■ See$ U). 



H)er€f b another point to which I also 
to call your attention. The gentlemen of the 
bar, who choose to al l tml" the Court, wiU^ 
of CQUM; be admitted' without quesdoh. But 
I wish to know whether the other Inanell 
of the profession must repeat the* oath which 
they have taken in the two Courts of equity and 
the three common law Courts. It is, no ctoubt, 
important that no one should be allowed to 
practise, who has not been admitted in one|pf 
die superior Courts; but 1 can see no reason 
ror compelling every attorney to go into the 
city (where, it u said, the new Comts will sit,} 
to swear allcgianoe to William the Fourth, and 
abjure the Pope. Would not the production by 
himself or his clerk, of any one of the five eer-* 
tificates of aidmission in the Courts at Westniia- 
ster be sufficient evidence of his title to practise 
in the Bankruptcy Court? 

In addition, however, to these ceremomes of 
admission, thm are some other tasatters not un- 
worthy of nodce, namely, the variousyaes which 
it mav be suspected wUl be daimed for the 
ludge^i^, and the fees of Court. When the 
monopoly of the Exchequer of Pleas by a few 
attorneys was thrown open to the prafcs sh m 
at large, the stittute eontmned no provisian t^ 
garding the mode of admitthug them, and tiia 
Barons 'Mhere*' thought proper to require'the 
JkA of one of their Lordships, and the Oath to 
ae taken in open Court. The conse^enee was, 
that the Baron's dark etcpeded a gumea for the 
jfrtf, and refused it unless he recehred ;half4* 
guinea ; and in addition tp that sun, the fees ef 
Court, officers, ftc. uncounted to U 8#. ed. 

Now, at €he time when attorneys were per^ 
sonally examined by the Judge, to ascertain tneir 
fitness for admission, this fiat foe was reasonable 
entMeh. There was some troflMe connected 
with ft, both to the Judge and hiseleriL ; but on 
this occasion, nothing is done beyond the niero 
inspection of the former memorial of adnrissiott. 
Regarding the foes of the Court, and theofiteen^ 
I wouldrefer to^nr own Jourmd, vol. i. p. 4094^ 
where the case is reported of the soeeesaid op* 
poMon bv Mr; Brundrett to the fees demanded 
bv the omoera of the Court of Gommon Fleas. 
Thereit waioMered timt the secondaries sheiM 
deliver the admission, which had been refosed^ 
and pay the costs of the application. The mo* 
lion was founded upon the 9 Geo. <. c. SS. ^ %^ 
whicfh directs, that after the Jnd^ shidl have 
ascertained the fitness of the applicant, he shall 
be sworn aiud admitted ** without any fee or re* 
ward, btker Men one tlMng for administering the 
oath. ' 

I trust, that If any aaoh foes shonld'be raquhed 
in the new Court, as were attempted to be et« 
acted in the case referred to, or as are d e m and e d 
hi the Bxchequer of Pleas, some pracddoner 
wiU have sufiicieot spirit to resist the chaige. 
The stamp duties on articles, admkdons, and 
eertifieates, already constitute a ^evonsfmrden 
on the profession^ and at a time when it In 
sought to make the acknimstratioB of justice as 
eheap as possible, forther exactions ought nott^ 
be imposed ; for if the respectable class of practi- 
tioners be not reasonably compensated, they wfll 
gradvally give way to those who wfil have no 
I scniples in placn^ the burden en tiie shouldefs 
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of their clients. I think the publiq will dius 
find themselves quite as much interested as the 
profession in the well orderinp of these matters, 
and I trust they will also receive some portion of 
your attention. 

I am, Sur, , 

Your futhful servant, 

B.A. 



SUPERIOR COURTS. 



LORD CHANCBLL0B*8 COUMT, 
■ AI180LUTE INTBRB8T. -^ BEQUBST. — WILL. 

A bequest to A..for l^e; and if he died tmthoui 
' issue, to C. and D. ; and if thev died without 
issue, then over : Held, that A. took an ab" 
solute interest* 

Zachaiiah. Agaer, by his will, dated on the 3d 
day of November, 1775, gave aa follows: — 

" I give and bequeath to my brother, Jacob 
Agaer, 1000(. I give and bequeath a further twoL 
to my brother^ Jiuob Agaer, during his lift, 500L 
per amum ; I giv« ana bequeath to my nephew, 
Zacharinh. Agw, during his natural life, ISOL 
per annum; I give and bequeath to my nephew, 
baniei Agaer, durin|j hb natural life, \50t, per 
annum ; and in case either of my nephews should 
die, the other to inherit the whole 300/. And 
{f fiiy brother Jacob di&9 without issue, then my 
two nephews, Zachariah Agaer and Daniel Agaer, 
io inherit from my brother, Jacob Agaer, 1 also 
give i|nd bequeath to my aunt, ifary Agaer, 
25L p«r annum. I also give and bequeaw to 
Mfis. Temperance Cole iiSL per annum; and 
these last legacies are only for Ufe» The reaeom 
why I leave only the interest to my brother Jacob 
and my two nephews is, that if thev die withdut 
issue^ the money may go to my relation, to be 
divided between my cousins, James Lelfrew and 
iSusan Goddard, widow of John Goddard, and 
*M rs. Esther Price, wife of Mr. Nicholas Lebiae^ 
three shares, equally alike. 1 desire, also, my 
l^tees should be paid within the twelve months 
after mv decease, it convenient, or as soon as you 
can. ft is to be understood what I leave is to 
them and their heirs" 

Jacob Agaer survived the testator, and died 
in 1 788, without issue, having by his will made the 
plaintifl^ his widow, residuary legatee. Zaehary 
Agaer also died without issue. Damet Agaer 
lately died without issue, having appointed the 
defendant and two others executors. 

The question that now came on to be heard 
on appeal was, whether, under the above will, 
JaaA Agaer J the brother of the testator, took ail 
absolute interest in the capital of the testator's 
property, represented by 500/. a year; or, he 
Laving died without issue, whether the executory 
limitation over to the nephews was, or was not, 
too remote, as depending upon a general failure 
of issue. The Master ^ the Rolls htid decided 
that Jacob Agaer took absolutely, and, conse» 
quently, that the limitation over was too remote. 

The Solicitor General and Mr. Sidebottom, for 
the appellants, the nephews, argued that the 
intention of the testator was, that unless his bro- 
ther Jacob left iiiiiei the nepbews.were intended 



to take on bis death for their lives^ and tbeN* 
issue was to take after them. They then cited 
several cases to show that where the first limit- 
ation over was for life, the words ^ dying with- 
out issue " were restrained to issue living at the 
death, and that the executory bequest over was» 
consequently, good. 

Sir Edward Sugden and Mr. PreeUm for the 
rewondents. 

The cases cited were, Boekm v. Clarke^ 9 Ves. 
580. ; Barlow V. Saiter^ 17 Ves. 479 1 TraJ/ord 
v. Trt^ord, 3 Atk. 549. 

The Lord Chancellor entertained no doubt 
upon this will, and his opinion was in favour of 
the judgment of the Master of the Rolls. The 

3|uestion was, whether the gift ** to m v brother 
acob during his life," followed by the words 
*< and if iny brother Jacob dies without issue^ then 
my two nephews. Zachariah Agaer and Damet 
Agaer, tojnherit from my brother, «/aco& Agaer^ 
was a gift absolutely of this annuity, as the limit- 
ation over was too remote. The Court had no 
doubt that tjie executory' bequest over was 
limited on a general failure of issue, and, there* 
fore, that' is was bad. The brother took abso- 
lutely. It made no difference whether the first 
taker over was to take, after a general failure of 
issue, an estate for life, or an estate absolutely. 
The Court thought that the nephews, if they 
could have taken, would have taken absolutely; 
but that that was immaterial. 

Decree below BKTmed,^^Lepme v. Frugart* 
Nov, 15. 1851.* 



MOLLS COURT, 
COPAmTMBBtHIP. — ACQUlBSCBMCl* 

ina copartnersnup conewnngiffteverm memoere 
it was provided, that Ony partner wiMng to 
sell his share should' give nctiee in a certmm 
mode of his intcfttion to do so, and that the 
other proprietors might become purchtuert. 
Some sales having been made, after notice, in 
a mode differing from the articles, which 
were acquiesced in by the pUuntifand other 
partners t and several sales having been sub-- 
se^uently made after notice in the Uke mode, 
the Court held that the plaintiff could not 
impeach the salei, and dismissed his bill. 

The plaintiffand Mr. Henry Th waites, the father 
of the defendant on the record, and some other 
persons, were copartners in the ownership of the 
daily newspaper called ^' The Morning Herald,** 
and the pnnapal questiop in thecause arose 9n an 
article m the partnership deed, that no p aito e i * 
should assign or dispose of his shares, or the 
pofits arising therefrom, without having first, by 
notice in writing to tlie other proprietors at 

* The law appears to be settled by the case of 
Barlow v. Salter, that where an executory be- 
quest, after the previous taker should die with- 
out issue, is given over for life or lives only, 
then that the executory devise will be ^ood, as 
it could only take effect during the period of a 
life or lives; but where more than an interest 
for a life or lives is given over, then it is imma- 
terial that the first executory bequest over is 
for life only. 
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their montfal V meeting on the last Wednesday 
of the moQtby offisred his shares to the other 
proprietors; and if a majority in value of the 
copartners refused to purchase the shares as 
putnership property, then any of the partners 
might become purchasers ; but if none of the part- 
ners elected to purchase within one month, then 
the partner desirous of disposing of his share was 
authorised to sell it to any other person. The 
mode of fixing the price of the shares was pro- 
vided for in the articles. 

Mr, Henry Thwaites, the ftther, who had two 
shares nnd a half^ by an entry in the Minute 
Book at a monthly meeting in the year 1816, 
gave notice of. bis intention to sell his shares i 
fmd after the expiration of the time mentioned 
in the partnership deed sold and conveyed them 
%o his son Ueniy Thwaites, the defendant on 
the record. No other notice was given than 
this entry in the Minute Book, and Mr. Thwaites 
therefore was received by all the remaining co- 
partners without anv objection being made; and 
some time afterwards the plfuntifl^ Mr. Glasdng- 
ton, who was also publisher of the paper, joined 
in an affidavit which it b necessary to file at 
the Stamp Office on every change of proprietors. 
In thai affidavit it was sworn by one of the de- 
ponents that Mr. Thwaites, the son, was a 
proprietor; but Mr. Glassington's deposition, al- 
though forming part of the same affidavit, was 
only the formu one that he was the publisher. 

Subsequently, a Mr. Radcliffe, one of the 
copartners, sold his shares to Mr. Tnwaites, the 
son, without having given any due notice of his 
intention to sell them by an entry in the Minute 
Book at a monthly meeting ; and Mr. Glassing- 
ton, as pobUsber, again joined in the usual 
afE^vit at the Stomp Office. Several other 
pr<^etors after this sold their shares to Mr. 
Thwaites, the son, after giving notice by an entry 
in the Mmute Book, and by no other means, of 
their intentipn to sell. 

Mr. jGlassington filed his bill, complaining of 
the^irr^larity of these sales, chai^gmg that no 
aodce had be^ given him according to the ar- 
ti^cs of the copartnership, and claiming to be 
entitled to participate in tne benefit of the pur- 
chases; and it was contended for him tbat under 
the articles he was entitled to a written notice 
of the intention to sell; and it was attempted to 
be shown that he was not acauainted with the no- 
tice in the Minute Book. Tne defendant, there- 
fore, contended that no notice had been pven 
to him, and consequently that he could not nave 
refused to purchase. 

The Matter of the RoOt held, that if Mr. 
Glassington, with the other proprietors, had 
adopted another nKNte of proceeding, he could 
not now object to a sale on the ground that the 

Crtieuhir measures prescribed by the provision 
d not been complied with. In the first sale, 
by Mr. Thwaites to his son, no particular notice 
was given to each proprietor, yet in the affidavit 
in which Mr. Glaasington joined it is stated that 
the son was a proprietor ; and although he did 
not swear to tnat particular fiict himself, yet he 
mtist be held to be cognisant of the contento of 
the affidavit. Similar circumstances attended 
the sale of Radclifie's shares. His Honour held, 
thai there was sufficient to show that Mr. Glas^ 



sihgton approved of the mode as to the notice 
adopted in these sales ; and that although the 
mode of notice prescribed by the deed was 
more perfect, yet Mr. Glessington having as- 
sented to a d^erent mode, he could not in thd 
consideration of a Court of equity complain of 
thav mode to which he had given his assent 
and the Court held, that the same mode having 
been pursued in the other transfers, it was too 
late for Mr. Glassington to complain, and that 
he could not now impeach the sales. 

The t»ll as to thb point was dismissed with 
costs. 

The bill also prayed that the partnership ac- 
counts might be taken ; and the cross bill that 
the accounts of Mr. Glassington, as publisher, 
should be taken; and the Court decreed these 
accounts to be taken, but recommended the 
parties to have them ascertained without in- 
curring the expenses that would attend an 
account in the Master's Office^— G^/!sifffwton v. 
nwmiei; nwaUe§ and others v. Gkuemgiam. 
Nov. 4. 185U 



COURT OF KINO'S BtNCH. 
WILL.— -COPYHOLB. ^ CONTRACT. — SUBEENDSa. 

A., by wUlp gave all his landSf the copyhold 
parts whereof he had surrendered to the use 
of his will: Held, that the will did not pass 
^, a copyhold contracted to be purchased before 
the Jale of the wilt, but which was not sur^ 
rendered to the testator^ until some time 
afterwards^ 
In this cause a ouestion as to the will of Lord 
Viscount Ranelagn was this : — By that will his 
Lordship gave and devised all and eveiy his 
manors, messuages, lands, tenements, and here- 
ditaments whatsoever in the county of Norfolk. 
^ the copyhold parts whereof I have surrendered 
to the use of my will," unto trustees to uses.. 

The testator at the date of his will had pur- 
chased a copyhold estate, which was afterwards 
Burrendereo to him, and the purchase completed. 
It was contended, on the authority of the 
cases of StruU v. HarA, 2 Sim. & St. 229., and 
Oxenforth v. Cawkwell, 2 Sim. and St. 558., 
that the purchased copyhold did pass by the will. 
Per Curiam, The ground on which the cited 
cases were decided was, that the testators in 
those cases believed they had surrendered their 
copyholds ; but in the case before the Court, the 
testator could not have so believed, for at the 
date of the will he had not these copyholds. 
The purchased copyhold did not, therefore^ pass 
by the will. — Ranelagh v. R4melagh.^ Nov. 17. 
1831. 



BAIL. — NSW RULES OF PRACTICE. 

Though the farm qfthe afidamt to be mode fy 
btdl, according to the new rules of 7*. 7\ 
.1 Wm, 4. is separate, U may he madejcimUy, 

An qffidavU of st^fficienc^ by country bad, pur- 
porting to be aecordmg to the new rules of 
T. T. \ Wm. 4. andnat containing all iU re- 
quisites, is good, if it be sufficient aecordimg 
to the oldmfes. 

Channell opposed conntry bail, on the gnmnd 
that the affidavit of sufficiency, which purported 
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to be according to' the new rules of last IVinHy 
term, was joint, whereas the form prescribed 1^ 
ihem was separate.* 

JJitUedaleJ. I think that will do. Althoocfa 
the affidavit is joint, it is the affidavit of eadi. 
It was joint In the ease of country bail, under 
the formernilet. 

CkamuU again olijected, that although the 
affidavit purported to be made according to the 
Ibnn prescribed by the new rules, after alleging 
that ttie bail had sufficient property to pay the 
sofli fisr which they became bound, over and 
above all their just debts, staled, that one of 
them had beooase bnil for a parricular person, 
but did not state the amount of the debt. By 
the new form, he oug^ to state the amount of 
Che sum for which he has so become buL 

LHUeiaieJ. He is not bound to' adopt the 
new form. If he swears sofficieat acconnng to 
the old rule, that b enoo|[h. But, as he has 
chosen to go on, and state this drenmstanee of his 
iMviog become bail in another action, tiase had 
better be taken till the particulars- of that stalie- 
ment shall be given by siak ** Jnoiiyinotif; M. 
T. Nov. 8. 1851. 



SJICTinilT. — SERVICS 07 OlCtARATION. 

W^himan moved for a rule mit for judgment 
against the casual ejector, on an affidavit stating a 
service of the dedairatioo, and notice on ^ tenants 
inpeasesfion €$ mindnitiralort'* 

The Court refused to grant the rule until 
the affidavit was amended by striking out the 
words " as administrators." 

Role refused,— /lo#v. Soe, M. T.Nov. 1851. 



Before one Judge, 

wAmaAirz or attoeiist.—- wavir.— peactxci. 

A drfemimd may by agreement dupeme wUk 
' mepraeHee of moving to enter np Judgment 
em a warrant qf attorney m term hme, 

Keffy showed cause why final judgment, and 
the ca. to. thereon issued, should not be set 
aside, and the defendant discharged out of the 
custody ofthe sheriff of IficUI^Msr. The facts 
of the case are these'. The defendant had be- 
come bankrupt, and after his bankruptcy had 
given a warrant of attorney for a debt previously 
contracted. The instalments not being regu- 
larly paid, an agreement was made, that, for the 
future, interest on the amount due should be 
paid. At length, sums were paid, which, after 
deductmg the interest, left tne defendant in- 
debted on his warrant of attorney in the sum 
of 81. lOs. For this sum the plaintiff agreed to 
take 5/. in full liquidation, on condition, that if 
it were not pud by a certain day, Uie plaintiff 
thoold be at liberty to enter up judgment on 
the warrant of attorney for the sJ. lOf. Thu 
i^greementwas made in the month oX June; and 
dmult in payment being made, the phiintifl| in 
the month of Odohery entered up judgment on the 
warrant ofattomey for 8/. 1 Of. According to the 
practice of the Gonits in ordmaiy cases, the judg- 
ment can only be entered up in term ; but it is 

* See Monthly Record for June. 



pertectly competent fbr the party against whom 
the ju(igment is to be entmd up, to make an 
agreement dimensing with that practfiee. There 
M no rule ot Court, no statutory provision, 
on the sutgect. It is mere practice^ whfeli is 
intended for the benefit of tne defendant; nnd 
which he can consequently wave If he thinks 
proper. Here h^ has agraed to wave it for 
good conslderadon. If the plaintiffhad thooght 
proper, be might have waited tiU the present 
term, and then liave entered up judgment for the^ 
8/. I0f.,but he agreed to take 5(.for the fonser 
larger sum. For this advantage, which was • 
good couHderation, he agreed to allow the 
plaintflr to enter up judgment immediatdy, if 
the smaller sum were not paid by a certain cky. 
The judgment, therefore, entered up in QekAer 
pursuant to the agreement, was perfectly regnlar. 

Adolphuty in silpport of the rule, contonded, 
that the practice or entering up judgment on a 
warrant of attorney, at the same time {irodiidng 
an affidavit that the party is alive within die 
term, was a very wholesome one. It' was oon* 
firmed by the constant practice of the Court 
and was therefore to be taken as the law of the 
country. It was not, therefore, competent for 
a party to wave it. The jn<%ment thus cMered 
up in October was consequently irrefpilar. 

lAttledale J. The fim question k, whetficr 
the sum fbr which the warrant of attorn^ was 
given has been sadsfied. A default was made ; 
and afterwards an agreement made, that interest 
should be payable for the sum due, until the prin* 
cipal should be paid. Although, therefore, sums of 
money may have been paid greater In tiieir ag* 
pegate than the amount of the sum mentioned 
in the defeasance, yet, as interest was to be 
paid, the amount of ibterest must be reta ined 
out of it. The next consideration is the state- 
ment that the constant practice of the Cbnrt is 
to make an application to it, in tenn fame, to 
enter up judgment Now, that is certmnly so. 
But, as a defendant may dispense with a sei/i., 
he may, d fortiori, wave the necesrity of moving 
to enter up judgment in term time. 

Rule dischai^. — PbUUpe v. RapkdU. Nor. 
10. 1831. 



KON PA08« 

Tke word ** peremptorily^ in a rule to declare 
will only prevent a p&ntifffrom taking out 
more rules for time to declare; and^ therefore^ 
if the defendant sign judgment of non pros. 
after the rule to £clare has run out^ but the 
plaifUifhas declared^ the judgment is wrong* 

Hutekmm showed cause i^punst a rule fo» 
setting aside a judgment of fMMS|»nw. The4e» 
fendant had been arrested in June» 1800* Tim 
plaintiff had taken out several rules for time to 
declare, but was at last ruled pereasftonly lo 
declare on the I3th of Juae^ lasi, that beii« 
th^ hut day of Trinity term. On .that day the 
plaintiff did not declare; and on theaonuMof 
the l4tb, after eleven o'clock, the defiNMnait 
siped judament of aoa pros. At about twenty 
minutes after nme o'clock, on the moraa^ of 
the 14th, a declaration was delivered: that was 
too late, and was refiised acceptance. It sbonld 
have been delivered on the lj;to,ashe WMniied 
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to dedare ^ peren^orilyf * on tint day. Id 
nommm ▼« B^aU^ 4 T. R. 1 95.» where, to a plea 
of jiM%weot recoTcared* the plaintiff replied mU 
Hei neordf which he deliyered* with a rule to 
lataro the paper*bpok in. four dayst the rule 
capired on the Saiwitia^, hnt the defendant did 
■oC ofler to return the paper-book till the Mim- 
da|r. aKuning foUowio^ before the openipg of 
tho Judgment Offieei when the plaintiff refuted 
to receive it, and immediately signed judgment; 
the Court held the judgment rmilar, on the 
authority ofHatclar t. Antel^ 1 Cougl. 197. 

IMikdide JL If the party deliver the pleading 
reoninedf after the expiration of the rule, but 
beiore the oppodte party signt judgment, that 
b 8u£Bcient. The caae of the paper-book is an 
eae^don. It must be returned in four days : 
if it IS not, you may sign judgment. 

Aldkbwoa. Then the wora ^ peremptorily** 
means nothine. 

LUUedaUf. It only means, that the party 
Gtto take out no more rules for time to do the 
pardcnlar act required, and the party giving 
the rale may sign judgment when the peremp- 
tory rule has expired, if the opposite party has 
not taken the necessary step.* 

Plaii, amirdf was stopped by the Court. 

JMtiedate J. The judgment is irregular. The 
rale must, therefore, be made absolute. 

Rnio absolute.— Gn^ r. PentM, M. T. Nov. 
19.1851. 



COURT OF tXCBSQUZJL 
TKNJ»Ea. — COUNTBT NOTS8. 

A tender of couniry batik noUs it good, ifnoi 
ifhfeetcdto at ike time it it made, 

Ju mm^it. — Plea, general issue and tender. 
— Verdict for defeodsnt on the plea of tender. 

Bantam now moved that the -verdict might 
beset addcyon the ground that no sufficient ten- 
der had been proved. The tender was made in 
country bank notes. He admitted that no ob- 
jection was made at the time of the tender, on 
that ground; but the plaintiff refused to receive 
it^ daimtng a laiger sum. 

J fa fy faj ^ B. observed, that it had been decided; 
that a tender in Bank of England notes was 
good, if not oljected to. Brotm v. Smf, 4 Esp. 
987. 

B arei o w oontended, that there was a materml 
dUhMmo between Bank of England notes and 
eaimary bank potes, on account of the greater 
drcAlailon of thefbnner, and the greater credit 
that «M doe p^ them; and he citni the case of 
AiyU r. StiOMl, Peake, 180. (n.X in which Lord 
Ken^foa bad held, that a tender in Bristol bank 
notes wm not sufficient, though the party made 
no <eti^ection oh' that gfoondk 

B ayt e a B., on kNddne m the note. jai^iake^ 
obsenreJ^ that a case of Look^er v. Jenet was 
mentioned, where it had been since held, that a 
tender in country notes was- good. He said, that 
it migbt probahfy be the same case that he had 
by lb name of Toiler v. Lodcyer^ in a manu- 
script note, decided in K. B. in isi7 ; in which 
that Court held a tender in Bristol notes to be 
good, and ordered the pottea to be given to the 
dewiidBttt. 



The Court sdd, that a tender ought to he 
made in the coin of the realm, which oiuht to he 
produced. That a tender not so ma£, might 
however, be made good, by the party, to wbom^ 
the tender was made not making any objection as 
to the quality, of the notes tendered, and by ob-. 
jecting to the amount onlv; that the party ten- 
dering was thereby deluded into a supposition 
that tne other party did not intend to insist on 
cash, when^ if he had, the tenderer might have 
got the notes changed ; and that there was no 
substantial distinction between Bank of EngUnd 
notes and country bank notes. 

Rule refused.— ^oA^ioM v. Mifer. M. T. 
Nor. 3. 1881. . ' 



viw AOLZS or cocrar. — noticb ow jvmri' 

CAnON or BAIU 

BaUrif not eppotod, will he aUowed tojtuti^^ 
tkoigk ike notiee iff Jutt^leation doee not 
ttate whether (key are hautehoepere er fiuh 
hoidertm 

Fhh moved to justify the bail in this case; in- 
forming the Court, that- it was not stated in the 
notice of justification, whether th^ were house* 
keepers or freeholders, pursuant to rule S. of 
the general rales of Court, Trin. T. 1 Wm. 4.* 

Oarrow B. Tliey may be allowed to justify, 
as the plaintiff does not object. It is <fia- 
cretbnafy with the Courts unlets the oljection 
be taken, to say whether the rale shall be en- 
ihreed<— MTs Bafl. M;T.Not.19. I85t. 



eBaHoiMo sail.* 

Defendaei mutt pmf the eottt of ekangfng the 
oaitf afiekom notiee of Juttifieatkm kat been 
given, 

Alexander^ according to rale 5. Reg. Gen> 
Trin. 1 Wm. 4., a{^lied for leave to change the 
names of the bail. The affidavit, on which the 
motion was made, stated, in substance^ that the 
defendant resided at Maidtione^ and that the 
names of the two persons, of whom nodce had 
4>een given, had been inserted in the notiee by 
the attoraey, in consequence of his not having 
had an opportunity of communicating with his 
client. 

Ba^ey B. As the new rales have so recentljr 
come into' operation, you may take a role to 
show cause, on undertaking to pay the costs 
consequent tt|)on pnttiu in bail who were bot 
competent to justify. This, however, most be 
i^nsidered as an indulg«ncc^ because the object 
of the late rale^ is to secura gocKl bail in the 
first instance.^ H^Atte y.Mmer. M. T. 14ov. la 

1881. 



l^TOTES OF THE WEEK. 

THX BUMOURSD CHANGES. 

A tiST of rumoured chanees in the law 
haa been freely circulated in the newa- 

* See Monthly Record for June, 1831. 
^ Reg. Gen. 1 Wm. 4. Trin. R. l. 
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Minor Corre^pfmdenoi. --^ Answerg io Queries. 



papers. We beKeve that it has no other 
fpundatioQ than the indisposition of Lord 
Tenterden ; but in case of his retirement, 
it is not unlikely that some part of the 
paragraph we allude to may eventually 
prove correct 

APPOINTMENTS IN THB NEW BANKRUPT 

COURT. 

The appointments in this Court are now 
nearly completed. It is still very doubtful, 
as we have always stated, whether Mr. 
Baron Bayley will be the Chief Judge. 
Mr. Rose has been mentioned for the office, 
but we believe that there is no authority 
for the statement. Serjeant Edward Lawes 
will be the Chief Registrar, and Messrs. 
Gregg, Rawlins, Barber, Richardson, Bous- 
'field, and John Vizard, have received tlieir 
appointments as Deputy Registrars. 



MINOR CORRESPONDENCE. 

AUCTION OUTT ON BANKRUPT ESTATBS. 

To the EtUtor of the Legal Observer. 

Sir, 
1 iBUEVi it has been decided by the Lords of 
the TreBBury, that bankrupts' estates sold sub- 

i'ect to mortcaae, are not liable to auction duty. 
I do not find dmt the fact has been noticed m 
your publication ; but if yon find my statement 
correct, it would be useful to impart the fact to 
the profession, that those parties who have 
paid the duty may apply for toe return of it. 

I am. Sir, 

Yours, obediently, 

A SaiscaiBER. 
Nov. 14. 1831. 



ANSWERS TO QUERIES, 



LAfV OF PROPERTY AND COUVBYAVCINQ. 
.TAANSPSR OF MORTOA0B8. — AD VALORKM. 

VOL.111. P. 30. 

The Mtai. SS Geo, 8. e. 184. provides, that on a 
tfansfer of anv mortgage, where the person who 
origMoliy made the mortgs^ shall continue enti- 
tled to the right of redemption, and shall be made 
a partvto such transfer, the common deed stamp 
only shall be payable, provided no further turn of 
money or stock be added to the principal money 
or stock already secured. This act, I think, 
clearly shows that the ad valorem doty is pay- 
able, not in respect of the nature or extent of 
the security, but upon the amount of money or 
etock securtd. How, therefore, the insertion of 
a new proviso for redemption, and covenant for 
payment of the money, can create a new mort- 
gage so as to render the payment of a fresh ad 
valorem duty necessary, I am at a loss to con- 
ceive. From having been in the chambers of 
one of the most eminent conveyancers of the 



present dty for upwards of two years, I can 
affirm that, though perhaps not an immriabie, it 
is a very usual practice with conveyaocerB, 
where the mortgagor is a partjr to the transfer 
of the morteage, to insert in it a new proviao 
for redemption, and covenant to pay the mort- 
gage money; and it is scarcely requisite to add, 
that, did this practice raise even a doubt as to 
the necessity of a fresh ad valorem stamp,, it 
would loog ere this have been discontinued. 

J.W. 



POWER OF SALE. — lIOIITaAGB. TOL. III. P. S3. 

1. The validity of powers of sale 'in mort- 
gages has clearly been established by the cases 
of Croft V. Powell. Com. Rep. 603. ; CUof v. 
Sharpe, Sugd. on V. and P. 7th edit. App. 14. ; 
and Corder v. Morf^an^ 18 Ves. 344. As the 
common form of this power is, as put by G. in 
his case, ** to the mortgagee, his heirs, executors, 
administrators, or assigns ;" and as an asagn or 
assignee comprises an assignee by deed as well 
as an assignee in law ; I think it clear that a 
transferee, either by deed or by act ot law, as 
bankruptcy, insolvency, or intestacy, mi^* legally 
execute a power of sale. 

Gray's Inn. J.W. 

8. Where a power is on its creation autho- 
rised to be executed by the donee of the power 
and his assigns, and such power b annexed to 
an interest in the donee, it will pass with such 
interest to any person who comes to the estate 
under him, although there are twenty mesne 
assignments; and whether the claimant be an 
assignee in fact, or an assignee in law. — 
S^gd. on Powers, 178. 4th ed. Cases deciding 
the point, How v. WhstfieU^ 1 Ventr. 338, 339. 
1 Freem. 476. s Jo. lio. 8 Show. 57. 

C. C. 



PRACTICS. ^ 
NEW aULES. — OECLAHATIONS. vol. II. r.368. 

With due deference to your correspondent 
Y. Z. who, in answer to this Quaere says, it 
will be clearly requisite to put the usual com« 
menoements . and conclusions to declarations 
framed upon the new rules, allow me, in dis- 
proof of {lis statement as to the condusiens, to 
refer him to the schedule of forms attached to 
the Regulae Generales of last term. He will 
there find a general conclusion to a declaratipo» 
which ends with ''suit, ftc" I. have not had 
the pleasure or necessity of consulting Mr. 
Hennell's book, but I have filed some few do* 
darations this term, and have invariably adopted 
the conclusion, and no other, provided by the 
new rule, which L submit is the correct one; if 
I am wron^ the Judges will set me right. 

A. A* 



LAW OP MERCHANTS. :.* 

BANXCas' coif MISSIONS. VOL. in. p. 15. 

In reply to the Queries of H. B. A., I heglo 
observe that, as London bankers never discount 
notes for strangers, your correspondent must 
allude either to bill-brokers or country bankers. 



Queries. — > MmMmea. 



» 



who make the dueonnting of bills part of their 
trade, aod are allowed, by the cutiom of met" 
dumh^ } or ^ per cent, as a commission for their 
trouble ; it being presumed that the brokers, in 
particular, derive no other advantage. 

* Whether bankers may legally pay their 
own notes on demand, or at thirty davs*, or any 
other, and what date, in part of bills discounted 
by them,"* — this must also appl^ to country 
bankers, who not only have been in the habit of 
so doing, but generally give their acceptance or 
order at thirt}*, forty-five, or other number of 
days* date, in exchaage even for Bank of Eng> 
laud notes or sovereicns paid in by a stranger for 
a payment intended to be made in London, 
Many of such customs are, however, question- 
able ; and I have recently demanded a deduction 
from a balance of 14,000/^ claimed by a mer- 
chant in the Citjr (as the result of several years* 
transactions, which were sent to me for inspec- 
tion) of no less a sum than 9000/., arising from 
ckarget founded upon cuttom^ wUch the mer- 
chant deemed prodent to accede to, notwith- 
standing the bccomuXa had been deGveredwmuaUv 
emd agreed to, subject, however, to the initials 
ot£i*E. 

W.B. 



. . QUERIES, 

OAMM LAWS. 

aaruTBD maaor.-— OAJcxKSErEa. 

Can a manor by reputation, but which has 
ceased to be a legal manor by defect of suitors 
to the Court, retain its privilege as a preserve 
for game, and the lord appoint a gamekeeper ? 

CAKE. — TRESPASS. 

^ Has not a lord of a manor the exclusive 
right of sportinc over moor, common, and waste 
grounds in his demesne ? and is not every other 
person, even a commoner, sporting thereon, a 
trespasser? J. J. 

gamekeefer's power. 

Is the dentation of a gamekeeper under the 
S9 ft S9 Car. 9. c. 95. renderea void by the 
repeal of that sUt. by the 1 &S Wm.4. c.S9.? 
or, is it still so far in force as to justify game* 
keepert sailing the doss, nets, &c« of poachers 
and other- tresp a sse rs f and- can a gamekeeper 
seiae the gum of trespassers. 

H. N.. 



MISCELLANEA. 

^ ORIGIN OP POPULAR LEGAL ERRORS. 

To investigate the original intent, or trace the 
aooroe of popular maxims, has been not only an 
amusing but instructive employment of the scho- 
lar and the antiquary. This observation will hold 
with equal force in tracine the origin of laws. It 
ia true, the reason upon which they were founded 
has long ceased to exist, while the effect .con- 
tinues ; but we often find a custom maintained 
long after the purpose of its institution is at an 



end. Tlie defencdess castle, now open to the* 
invasion of every-«ehoolboy, still shows its fiown- 
ine battlements and impregnable walls ; and we 
delight to see these remains, these lingerings of 
our forefathers among us. We are led to these 
remarks in turning over some of the early page» 
of this work, in which we find an enumeration of 
** Vulgar Legal Errors," many of which still exist 
among the generality of persons ; and we shall 
attempt to prove that several of them were not 
without some real foundation, coeval or even 
anterior to the common law itself. 

Many of them may be traced to the civil lav. 
Thus—" in order to dkinkerit an heir at law^ it is 
necessary to gjm hhn a shii&ng.by the uriil, for 
oifterunse he wotdd be enOtied to the whole pro* 
pert^:* 

By the law of the Romans this doctrine b 
ftdly laid down, — > that if a fiither by his will b^ 
qoMtb his possessions to any other person tfawi 
his own son, he was compelled to mention that 
son by name " ; and in this case it was necessary 
that he should leave his son or hdr a Roman 
Of, or any other coin, however trifling \ other- 
wise the heir at law had his remedy to set aside 
the testator's will by the querela uwficum tester 
tamentiy which proceeded under colour that the 
testator, by not making a nominal mention of 
his son, was so far wanting in natural affection 
as to induce a supposition of insanity, and con- 
sequently incapable of making a laiid testa* 
,ment. This fiction, however,- was allowed to 
take effect merely for the purpose of evading 
the strictness of the hiw of the Twelve Tables^ 
which gave to all persons, unlets disquahfiad by 
certain legal disabilities, an unlimited power of 
bequeathing their propcaty as they plened.* 

** That a funeral passing over any place makes 
U a pubRe highway. 

Thia was a received opinion amonc the Canon- 
ists, to understand which we must Took \mck to 
the religion of the ancient Romans, who, amongst 
their ^ res sancUBy^^ reckoned the walls of a city, 
which they never omitted to dedicate with re- 

Sous ceremonies upon laying the foundation, 
ilst the spaces intended for the ^ates weto- 
left unmarked by the plough, (this beii^ the in- 
strument generally made use of in tracing out 
the boundaries of their cities,) and were not ac- 
counted sacred, because, according to Plutarch', 
dead bodies, and every other impurity, were 
wont to be conveyed through them ; moreover, 
we are informed by the same author, that the 
Romans did not venture even to repair the walls 
of their towns without the superintendence oi 
the high priest, or the empmr. From, the 
capital punishment inflicted on any offender who 
violatea the sanctity of a place set apart by in- 
auguration*, we are led to infer, that whenever- 
a corpse, or any impurity of whatsoever kind, 
was .carried across such place, it destroyed ita 

* Just. Inst. 1. 2. t. 18. ^ Q^ia plerumqm 
parenteSy* &c. 

^ Inst. 1. 2. t. 18. § 3, 

« Ff. 50. 1. 16. 1. 120. De verb, sig, " Latissima 
potestas tribtda videtur;* &c — 5. t. 2. Cod. 3. 
t. 28. 

* Quaest. Rom. 26. 

* Ff. 1. 2, and 5. . << Ne quidin loco sacrojat:' 
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M i te Mm e a , 



iMMdty. abA tiMii randered.it «mmkm.* Th* 
OMIMB m Emffaad of oonTctfa^ a dead bodj by 
iha pnUtc knm, or througli tbefltreeU of a towa, 
in p refet mc e to a private bj^oad or Una, ap- 
pcan to hare been a wke r^ulatioDytoprereal 
elandeitine funendai and to gire notoriety of the 
decease of mch a penon to his neighbours^ lest> 
otherwise he should be secretly disposed of. 
But that a private road should of necessity be 
OQonrwted into a public way, by the mere drcum- 
ilMoe of a Amend pasring through it^ certainly 
meets with no sanction mm the laws of Eng^ 



** Tktit s a m ad tfoosms ssajf aol aMtrry, ikoMf^ 

The reason of this nustahe is siightl v aUuded 
to by Blacfcstone. Both the canon and civil law 
OKtendad the prohfliition to the fourth deg^'ee — 
the former acting in this case tae/«iMPr» the latter 
mtebmoet u e, the canon law prohibits marrii^ 
in the finirth degree, and the civil law aUnm it 
In the same degree.^ That person who by thb 
law is oar first eousia, would in the other ap» 
pear, by caaoaical oomputatioay our second 
eonsm. But the absurdi^ as well as the uncciw 
tmUtf attnnding this method of oomputmg the 
dm^«es of co n sa n gu in ity is obvious^ wnen we a^ 
tempt to ascertain the proximity of two persons 
nbttCMlr b^ adoptmg its rule. Thus — cam* 
aw n ein g nom the conanon ancestoFy the caaoa 
law mimbers the degrees downwardly oaaitber 
side indiflbrently; but if the fines be unequal, it 
takes the lonnr ofthe two, and b^s from the 
eoaamon stodc, reckoning the degrees down to 
one of the parties in question. This certainly 
shows the rahitionship between the common 
fMtfent and one of its members; but the incon* 
■s te n ty of its bring considered the same as be- 
tween this branch and another growing from die 
gsnend stem, will appear from the foUowmg 

B. 
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B. 
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where B. to F. (or first cousins). are in thw 
third degree, vis^ B. C. E. or a D. F. —bnt take 



B. and D.. reckoning by the longer Ime, »«• 
B. C. E^then Is K equaUy the third remove 
fimn D. nis nncle^ as from F. his uncle's son. 
Bat the crril kw proceeds by a different and 
surer way; for, beginnmg from one of the parties, 
it eauals the degnms between that person and 
thaotherwhoseproximi^issought, always taldng 
in its pragram tne common ancestor, -^ thus, £ 
to F. IS the fourth, £. to D. is the thuxl degree. 
Indeed, by the canon law, a man msy many his. 
gnmd&tfaer's aunt (preposterous as it may ap* 

* In Fulbeck's Paiallel between the Qvili 
Canon, and English Laws, thud Dklogue^ he 
makes Canonologos (whose name bespms his 
profeirionX assert the Ibllowinff e — ^ By our law 
^the canon), that is accompted a rdigious place 
m which a man's body or head is Imried ; and 
therefore, if a man be buried in an orchard, par- 
ed of a man's farm, that becometh reliffioos, and 
it may not be pledged or sold, but demised it 
maybe." 

^ Taylor's Elem. Civ. Law. 



pearX u htu^ oat ofthe pale of pinhftitad de^ 
graes : by the dvil law, however, with ons. or 
two enoeptions under d^ffisrent empeion, a per* 
son was eflectualljr baned fixim mairi^ge in tlie 
unequal degree, since no one ia/beo jMrcatir waa 
allowed to contract nuptials m m/biUfm. Tlui 
prohibition was redocea to the fourth d^g;rea bv 
the fourth Council of Latenm, A. D. isi j, aa it 
at present remains in those countries whose dis- 
dplina b wyilated by the canon law. It waa 
not confined to persons oonnected by coi^ 
mnguini^ybu^ Grom a kind of analogy, afiaity 
or rdationshinby maniage was reducea to the 
same standarui^the Canonists having, in the fisii-* 
dty of their invention for mcrean^g their har- 
vest of dispensations, coloured up an ecclesiastical 
phantom, or spiritual, relation of godchild and 
sponsor, t9 whicb theaame rules were applied. 

ihegattoMfi wUiiODe kim/rom e^eemlumm** 

'Ais idea, erroneous as it may appear, is not 
venr general even with our lower classes. It is 
dmcult to account for such a notion. True it 
is, we find, in searching among the antiquities of 
Rome, that a power similar^ to the one above 
mentioned was, under peculiar restrictions, aU 
lowed a certain class of females, in which, how- 
ever, no mention is made of marriage. We refer to 
the privilege granted to the Vcatal Virgins, by 
virtue of thrir religious and sacred character, m 
pardoning a criminal on his way to the place of 
execution, provided they met htm by chance; 
for if the meeting was premeditated of cdlusive, 
it lost its efficacjr. Thai thb kw of ancient 
Rome was the orwin of such erroneous maxims 
in this respect, m nave been for ages upheld by 
our vulgar, we leave others to determine, having 
merely referred to it to show some dqiree of 
similarity. v 

** 7%ai the bodyrfa deUorwmyhe iakeum 
execution after kit deaths* 

Tliere have been much learning and ingenuity 
(fisplayed in the interpretation of an equivocal 
passage contained in one of the laws of the 
Twelve Tables— ^d^ debiiore U}jpaHti te^ 
cando ;" whether or no the body ot the d^or 
were UteraUy cut to pieces and distributed among 
his creditors, after be had been in prison sixty 
days without bemg able to pay them. Sndi was 
the opinion of some writers upon this safcyict^ 
but as we have no example of this horrid puasdi*- 
ment on record, others have interpreted the 
pasMge more fkvourably, and considered the dis- 
section not as having any reference re the in* 
solvent's body, but to ids goods.* This law was 
well known to our Canonists, who difoed, no 
doubt, as to its real synification ; some preferring 
the literal reading of cuttina the debtor's body 
in pieces, whilst others adhered to the more 
favourable side. This being the case, we may 
fairly infer that the present popukr opinion, 
that adebtor's body can be srixed lor his debts, 
may be allowed to have its foundatbn- in the 
law of the TwriveTablei, and the interpretation 
of our clerical civilians* 
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• Inst« 1. 9. t« II, 19, 15. Hrin. A. R. I. 3. 
t. 50. $ 4. Tertul. Apol. 4. CsMilitts apod 
Gell. 90. 1. Bynkenhodc. 1. Taylor <* De ue* 
m p9rt€i dmec&ndo*^ 9.Bli|.Com..47^. 



2r(ie llegal 0hwv\^tv, 



Vol. III. . SATURDAY, DECEMBER 3. 1831. No. LIX. 



«-^^— *' Quod mngis ad sos 
Pertinety et nescire naluin cut, agttamus." 
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ON THE CHANGES EFFECTED IN THE 
UW DURING THE LAST SESSION OF 
PARLIAMENT. 

No.V. 

THE IMTB&PLSADKK ACT, 1&SW.4. C.58. 

Ths length of the statutes giren ia the last two 
Dombers of the Monthly Record, have prevented 
otir inserting the Interpleader Act. We are there- 
fore induced to notice immediately its general 
dSsct on the administration of justice. It is 
one of the series of measiu'es introduced by Lord 
Teoterden in furtherance of that general plan 
of his Lordship and of the Common Law Com* 
missioners, the main principle of which is a 
gradual improvement of our judicial system, in 
place of those sweeping reforms which persons 
of more ardour than discretion have attempted 
to cany forward. It cannot be too often re- 
peated, until it has wrought the conviction it 
ought, that it is as much the interest of the 
profession, as it is of the public, to remove all 
lust causes of complaint against the nature of 
Icigal proceedings, and thus restore the con- 
fidence which should be placed in the Superior 
Coorta. Until this be accomplished, the cha- 
lacter of the profession will continue to suffer, 
and the community to abandon their rights and 
submit to injustice, unless the magnitude of the 
fjuestion outweighs the obstacles of delay and 
expense. 

. With these preliminary remarks we proceed 
to the act before us. 

It must be readily admitted, that the method 
of determining questions under a Bill of Inter- 
pleader was unnecessarily expensive and unjus- 
tifiably dilatory. If a trader or banker held 
mercluindlse or money in which he had no claim 
or interest himself, and was called upon to 
deliver it to two several parties, he had no safe 
way of protecting himself except by seeking the 
shelter of a protracted and expensive suit in 
equity. He could not defend the action on the 
ground of the uncertainty of the right owner- 
ship; for either of the contending parties, on 
making out a title, would obtain a verdict with 
costs. If he gave a preference to one and re- 
ceived aa indemnity against the other, he might 
atHl have to advance the money in dispute, and 
seek his ultimate remedy at a distant day.' His 
only course, therefore, was to file a bill of ' 



in- 



terpleader, pay the money into Court; and obtain 
an injunction till the question should be de- 
termined, either by the Court of Equity itself,' 
or under an issue to be tried in a Court of Law. 
Thus there was unavoidably great cost and pro- 
crastination under the most favourable circum- 
stances, but frequently the injury of delay was 
irreparable, for the goods in question might 
perish or be deteriorated, either from their 
peculiar nature or the fluctuations of the market, 
and thus, at the termination of the suit, neither 
party might receive justice ; and even to the suc- 
cessful one it was often a mockery. 

Before noticing the general provisions of the 
new act, it may be observed that the practice in 
such cases was to file the bill of interpleader, 
with an affidavit stating that there was no fhiud 
or collusion between the plainti^and any of the 
parties. If any money was due, it was necessary 
to bring it into Court, or at least ofier to do so 
by the bill.* 

The advantage of transferring this branch of 
business from the Courts of Equitv to those of 
Law, cannot, we think, be disputecf. The right 
to the property in these cases generally^ turns 
upon a question of fact in connection with the 
Law of Merchants, and very seldom upon any 
pointspeculiarly belonging to a Court ot Equity. 
The Common Law Courts, therefore, are thp 
proper tribunals for the disposal of such Ques- 
tions, and wi(h their increased means or de- 
spatching business, the removal to them of part 
of the labours of the Court of Chancery, must, 
of course, be generally approved. 

By the new act, application may be made by 
a defendant in actions of assumpsit, debt, de- 
tinue, and trover \ stating that the right in the 
subject matter is in a third party, and the Court, 
or a Judge, is empowered to order such third 
party to appear and maintain, or relinquish, his 
claim; and in the meantime the, Court 'may 
stay proceedings in the original action, and direct 
an issue to try the question. ($ 1.) 

The judgment and decision on such issue is 
to be final (§2.); and if R'^rl* third party shall 
not appear, the Court may bar his claim against 
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• Mitf. P1.40. Bunb.305. 3 Bro.C.C, 36. 

^ The act is defective in not providing a 
similar remedy in actions oi.covenaiU, many of 
which are brought under leases. 
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the original defendant, but reserve the daim 
against the plaintiff. (§ 30 ' . 

Without this latter provision ttiere might 
have been injustice in the operation of the act; 
for if the real litigant were deprived of the 
means of defence by the absence of witnesses, 
or other unavoidable accident, he ought not to 
be barred from further investigation, uough the 
itake-holder (so to describe him) ou^ht to he 
released from responsibility. For this the act 
sufficiently provides, and the rest must be left 
to the diligence of the parties. 

The provisions (in sections 4. and 5.) as to 
orders made by a single Judge, and the discre- 
tionary power vested in him, if he thinks the 
matter more fit for the decision of the Court, to 
refer it accordingly, together with the right of 
appeal, are calculated to give satisfaction to the 
spitor; for, if content with the ppinioo of a 
single Judge, he mav save much expense and 
delay; but it would have been objectionable to 
deprive the party of an appeal to the whole 
Court in cases of sufficient importance and in- 
tricacy to justify it. 

Difficulties, it is well known, have arisen in 
levying executions, in consequence of claims 
set up bv assignees of bankrupts, and other per- 
sons. The sheriffi and their officers have thus 
been subjected to much risk — on the one hand, 
to the cnarge of neglecting their duty if they 
did not incur the risk ; ancTon the other, to all 
the consequences of mistake (without the means 
of accurately knowing the facts), if thev strictly 
executed the writ. Sy the 6th sect., tnerefore, 
when goods are cittmed, the Court, on the ap- 
plication of the sheriff or his officer, oiav call on 
the party, making the daim, as wdl as the party 
issuing the process, to appear bef9re the Court, 
which, in order to adjust the claim, may exer- 
cise the powers of the act, and make sucn rules 
and decisions as shall appear Just« 

The costs of these proceedings are in the dis-' 
cretion of the Court. The following is a report 
of the only case which has occurred m the Court 
of Common Pleas during the present term* since 
the passing of the act : — 

A rule fifft was obtained on a former day, by 
Mr. Seijt WUde, on behalf of the Sheriffs of 
London, for' an interpleader, in pursuance of 
the statute 1 & 9 ^VilI. 4. c. 58. ( $., on an affi- 
davit which stated thaf the sheriffs had seized 
the defendant's goods under a writ of execution 
sued out against him at the suit of the plaintiff; 
and that the sherifis had shortly afterwards re-, 
ceived notice from a petitioning creditor that a 
commission of bankrupt had been sued out 
against the defendant previously to the exe- 
cution, and that a provisional assignee had been 
duly appointed. 

The Court directed a copy of the rule to be 
served on the petitioning creditor, the. provi- 
sional assignee, and also on the plaintiff as the 
execution creditor. 

The terms of the rule were, that on the ddi- 
very of the goods seized by the sheriffi under 
the execution to the party claiming to be en- 
titled to them, the mle to return the writ might 
b^ discharged. 

For the sheriiR It was insisted that they ^ere 
entitled to the costs of this application^ as they 
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were comgulsorily brought before the Coort br 
the conflicting parties, who claimed the defend* 
ant's, goods. 

Mr. Serjt. E, Lawes,c(mtrh,cout&ided that the 
plaintifis in the execution were entitled to their 
oosts^ as DO actual assignee had been appointed 
under the commission when the petitiomng cre- 
ditor gave notice of hia claim. 

It appearing that the Court of King's Bc«ch 
had just proiuuleated a rule, that a sheriff in » 
like case was only entitled to his poundage, and 
not to the costs of applying to the Court under 
the statute, it was ordered, that the rule 
should not be drawn up at present, as the 
practice should be the same in both Courts 
to thb respect : and as the goods still re- 
mained in the hands of the sheriffs, the pro- 
thonotary was directed to enquire into the best 
mode of disposing of the eoods, as well as the 
party who had the better legal claim.* 

There has been, we understand^ but one case, 
also, in the Court of King's Bench in which the 
following rule was made on the last day of 

Tenn;-r. ... / 

That the sherifis should pay to the plaintiQs the 
money in their hands, ntmus tkepounda^e^upon the 
plaintifis giving security to the satisfaction of the 
master, by bond or otherwise, to the assignees of 
the defendant, when chosen, to pay themoney to 
them if they should be found entitled to it, or 
the money to be laid out to abide the- event oi 
that. question, the.auesdon to be tried oo a 
fei^ed issue in wMcn the aidgnees were to be 
plfdntiffi, and the plaintifft in this cause to be 
defendants, and the question 6f poundage to be 
reserved till the event of the isso^ and fhrdter 
proceedings against the sheriffs were stayed till 
the further order of the Court.^ 

It mav be important to add^ that the ndes, 
orders, &c. made in pursuance of this act may be 
entered of record, and thus become evidence. 

' Upon any application under 1 Wm. 4. c. SK 
fbr improving the proceedings in prohibition and 
mandamus, and under this act, tne Court is an 
chorised to exerdse such powers, and make such 
rules as are given by or mentioned in the pre- 
sent act. i§S.) 

This statute, it will be observed, contains verr 
extensive discretionary power^ and one mode of 
exerdsing it will probably consist in ordering the 
mone^, where the, subject matter is in cash, to 
be paid into Court. We do not observe that a 
suggestion has been attended to which was 
made in this work, (Vol. I. p. 89.) as to the 
investment of money at Interest in the public 
funds, instead of being idly placed in die hands 
of a private banker to tne account of an 
officer of the Court. Although the act is si- 
lent on' this subject, we trust the Court will pay 
attention to the interests of the suitors, and 
adopt the beneficid mode of investment pursued 
in tne Court of Chancery. The respectability 
of the officers of the Common Law Courts, and 
the undoubted wedth of the bankers in whose 

■ Northcott V. Beauchantp^ C. P. Nov. 25. 
1871. MS. 

^ Badcock and another v. Beattckamp and cm- 
oihcr. K.B. 25 Nov. 185U MS. 
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Ito dflporfttf fln^' placed ctt^ncH be qiies- 
tioDed; tiat sack a method of conducdng basi- 
ness is not fA^ 6r«#, and the best ouirht to-be 
adopled.- Bendes, independently of all question 
regardiiig the integrity of the officer, or the sol- 
vency ofthe bankers, it is manife^ that the suit- 
on of the Court, who are called upon to pay 
)ai^ costs for ascertaining their respectiye rights, 
ought to have some return in the shape of inter- 
est oli die fund while the litigation is in pro- 
graasr This, we think, ou^t to be attended to, 
and to suith matters we thmk we better perform 
«ir doty in dtrectiaff the attention of the pro- 
par fiinctionaries £an in giving publicity to 
petty complaints and personal altercations^ 



LAWYERS IN PARLIAMBNT. 

No. ni. 

At the eommenoeinent ofthe present par- 
Imment, we devoted two articles * to the 
consideration of the << lAwreni " who had 
been returned, and ventured upon an opi- 
nion as to their characters and talents as 
senaUnrs. We have never feh ourselves 
to be justified in e^cpressing an opinion as 
to tiie forensic merits of our contempora- 
ries; bat as it is a common observation 
tfiotlewmen have been able to maintain 
an eqoal character in Westminster Hall 
9ndat St Stephen's; and as the most per- 
fect suocess in the one ia compatible with 
almoat ccmiplete failure in the other, 
we thon^t ourselves at liberty to ven- 
ture upon a little speculation on their par- 
liamentary talents^ Some of our guesses 
have turned out correct* but many of them 
have been very wide ofthe mark. In fact, 
auccess in the House of Commons is a 
matter subject to no ordinary rules. It 
firequently happens that the very man 
wboy it is supposed, will command the 
moat complete attention, makes a few short 
iknsatisffuiiiory speeches, and then never at- 
tempts to address the House again; whereas 
oftentimes the man of whom little or no- 
thing is expected, graduallv gains a foot- 
ii^, and availing himself of that, rises into 



As parliament is now again about to meet, 
it may not be uninterestmg to see who are 
the leading legal debaters at the present 
noment, and in doing this we shall glance 
at our former account. We shall pass over 
those who have been long familiar to the 
public, and whose powers and qualifications 
have been ascertamed and determined — 
who could not add much to, or detract much 

• / 

* See L. 0. vol. ii. pp. 17* and 49. 



firotn their former chaoracter* With them 
we have at present no concern ; we shall 
merely turn our attention to the maiden 
orators, and to those who had to win a 
character for themselves in the most diffi- 
cult arena in the country; and we shall 
prefer taking them in the order we formerly 
adopted. 

Mr. Spence has continued silent We ■ 
do not remember that he 6poke at all during 
the last parliament. It is expected that 
he will make up for it in the ensuing ses- 
sion, as he has prepared a bill for the pur^ 
pose 'Of effecting a reform in Chancery. 
We presume that he will bring it before 
the House at an early period, particularly 
as, we understand, be has received the qua- 
Hfied concurrence of the Lord Chancellor 
to his plan. Mr. Macaulev has taken a 
lofty flight; he has soared far beyond all 
his competitors as an orator, and would now 
seem to be the &vourite speaker of the 
House. He is, however, hardly a lawyer : 
the time draws nigh (the fatal Uth of 
January), when his, perliaps, last remaining 
tie to the profession — his Cominissioner- 
ship of Bankrupts*— will be cutasunder. Mr. 
Freed has also proceeded jn his course 
haudpasmims aguis : he ckn hardly be said 
to hvre gained ground ; he has skirmished 
with activity^ hAhe mat taU do much to 
gahk a peMMnent fi)oting. 

Neittier Mr. Serfeant Wilde, nor Mr. 
Pollock have answered the expectations 
formed of them. They have spoken but 
little ; the latter, we believe, but once — on 
the Bankruptcy bill. We cannot yet give 
an opinion upon their parliamentary quali- 
ficaUons ; in fact, it is a difficult matter for 
counsel in large practice at once to catch 
the tone and subjects, which will suit the 
fastidious taste of the House of Commons. 
Mr. William Brougham and Mr. Godson» 
although they both promised to be any 
thing but silent members, have either been 
indisposed to speak, or have found others 
indisposed to listen. 

Mr. Kpight, we confess, has disappointed 
our expectations* We certainly supposed 
that he would have done something more 
than he did in the late session. ** Be bold, 
but not too bold," should have been the 
caution given to him. He attempted to take 
the House somewhat too much by storm* 
He seemed to fancy that it was the day- 
time instead of the night ; and that he was 
in court instead of the senate. We know 
it 18 difficult for a popular and successful 
advocate to divest himself of this feeling, 
but it is absolutely necessary for success. 
We wer^ also hicorrect, in some degree, 

F 2 



68 NoUces in the House cf Cammon8.—Practieal PoinU of General Interest. No. XIII. 



with respect to Mr. Pemberton. He has 
been considered the most succesuful of the 
new legal returns: he acted with more 
prudence than some others'; he repaained 
perfectly quiet for a considerable time ; he 
let the herd of speakers pass on ; and when 
the House had become tired of almost all the 
usual declaimers, he rose in the eleventh 
hour, and demanded to be. beard on the great 
subject before the House. He then with 
great earnestness addressed himself to the 
question, and delivered a speech clothed in 
harmonious language, sheading new light 
on a subject apparently exhausted, and 
occasionally touching the higher springs of 
eloquence. He was heard mth silent ad- 
miration, except when interrupted by 
cheers. He made no ordinary impression 
on the House ; and Mr. Baring, with all 
the dexterity of a partisan, availed himself 
of it, in expressing his pleasure in having 
beard him, by declaringi that although '< the 
learned member might be called tQ assist 
in the councils of his Majesty, yet that he 
would be unsuited to the turbulence of a 
hustings ; that he mutt be returned ibr a 
borough, or be fox ever excluded from the 
House." 

Mr. Burge has shown himself an active, 
useful member. His remarks on the Bank- 
ruptcy bill showed an acute and reflecting 
mind ; neither is he deficient as a speaker. 

Mr. Freshfield and Mr. Wilks have also 
clistinguished themselves. They are both 
able Aien, and would be much missed 
in the House if not returned. We shall 
end this account by giving a list of notices 
of motions for the ensuing session relating 
to the law. 



NOTICES OP MOTIONS IN THE HOUSE OF COM- 
MONS RELATING TO THE LAW^ FOR THE NEXT 

SESSION. 

• 

Mr. HufjheM Huahet^ — Bill for the Regulation of 
Buildings andParty Wall8,for preventing Mis- 
chiefs by Fire, and Injuries to the Lives and 
Property of his Majesty's Subjects, from die 
injudicious Construction of Buildings. 

Mr. S^gff — Motion respecting the Condition 
oftheroreign Slave Trade. 

Mr. Hume^ — Bill to repod all Acts which per- 
mit Ploralities of Livings, or one Clcfgyman 
to hold more than one Care of Souls» unless 
where no person properly qualified can be 
found to perform the duties. 

&T Wiiltam Rae, — Bill to augment the Duties 
of the Court of Exchequer in Scotland. 

Mr. Swart, — Bill for abolishing the Pnnish- 
ment of Death, and establishing a milder Pu- 
nishment in Cases of Sheep-stealing, Cattle* 
stealing, and Stealing in Dwelling4iou8e, no 
person being put in fear therein. 

Mr. Jamet Gordon^ — Motion on Blasphemous 
and Seditious Libels. 



To submit a motion on the suKject 

. Unions. 

Mr. IVUks, —Bill to am^nd the Act of 10 Geo. 4. 
c. £6., to consolidate and amend the Laws 
relating to Friendly Societies. 

Mr. Zhmknck Browne, — Bill to aive Facififtyto 
the peaceable Succession of the Clergy and Ab- 
senting Congreaations in Ireland to places of 
Worship and Meosal Tenements. 

Colonel ^thorpe, — Bill founded on the Rnort 
of the Select Committee on Stem (hvi- 
gatioD. i 

Mr. RMven^^WX for the Ameodment oftini 
Law relating to Roman Catholic M a w in gfi, 
in Ireland. 

Bill for theeffectual Registration of all Marriages, 
Baptisms, and Burials, in Ireland. 

Mr. More &Ferrcdl,^Sdect, Committee to 
enquire into the Sute of Turnpike Trusts in 
Ireland, and the l^e of the Roads under each 
Trust. 

Mr. John CamfMl, — Bill to establish a Gene- 
ral Register of Deeds and other DociiMPt* 
affecting Real Property in England and 
Wales. 

Bill for the Amendment of the Law relating to 
Inheritance. 

Bill to amend the Law rehting to Dower. 

Bill to amend the Law relating to the Cafftes^ 
of England. 

Bill to abolish Fmes and Recoveries* and to suk^> 
stitute other Assurances in lieu tberaoC 

Bill to amend the Law relating to PvescrqMioa 
and the Limitation of Actions. 

Mr. FFi^tf, — Select Committee to conuder the 
Law and State of the Baptismal and otfier 
Parochial Registries in England and Wales. 

Bill to exempt all Places exclusively appm- 
priated to Religious Worship irom kmSMttemK 
to the Rates for the Relief of the Poor* - 

I fc I I ■ ■■ 

PRACTICAL POINTS OF GENfiRAL 

INTEREST. 

No. XIU. 

WHAT WILL AMOUNT TO A FRAUDULENT 

PREFERENCE. 

If a bankrupt, knowing himself to be on 
the eve of bankruptcy, voluntarily give or 
assign his goods, money, or other property, 
to one of his creditors, with a view o^ gir- 
ing him a preference over his other cre- 
ditors, such assignment or pajrment is void 
as against the other creditors ; and the 
property may be recovered by the assigneeflk 
Crotby v. Crouch, 2 Camp. 166. ; 11 EaaCp 
256. But this preference must be given 
in contemplation of bankruptcy ; and, there- 
fore, if it appear that the bankruptcy was 
not contemplated at the time, the p rope rty 
assigned will not be recoverable. Wheels 
toright V. Jackson, 5 Taunt. 109.; Fid^on 
V. Sharp^ 1 Marsh. 196. And if it be made 
in the way of business, it will not be con- 
sidered as fraudulent, notwithstanding the 



Practical Points of General Interest. No. XII I. 



69 



intention of the debtor to break. Per 
Lord Mansfidd in Rust v. Coopery Cowp. 
629. A case lately reported, Cook v. 
Sogers^ 7 Bing. 438., throws a good deal of 
light on the subject. The circumstances 
were as follow, and are similar to those 
conttantly occurring in business : — 

* In Janoary, 18S9, Baker, the bankmpt, pur- 
dhMed of the 'defendant a shop and good- will, 
«t BfarariBgbam, for a considerable sum, 600/» of 
wUch» at the time hereinafter mentioned, re- 
MJned to be paid for by a bill at ux months, 
drami by Baker, aqd accepted by his father. The 
bin bore date the deth or March, and was pay- 
able the 99th of September. Baker having set 
op business with scarcely aiiy capital of his own, 
itas very shortly in the most desperate circum- 
ftaoees; and by the 18th of September, after 
mmerDos applications, several write weresued oat 
f^gaintl him, on one of which he bad been 
aw e sm t and bailed. On the evening of that 
dmg he was to receive a sum of money for some 
pfoperty he had sold to meet immediate exi- 
geodes, when the defendant, who had before 
threatened to arrest him if the 600^ bill was 
flot psod when due, came^ and, as the defend- 
ant's witnesses deposed, again threatened to ar- 
bocfa him and his father. The money not 
paid, the defendant again come on the 

of the 19th, and said he would be 
fooled no longer, when Baker paid him the 600/. 
fay a biU for ^Sl. waA 4O0L in money, being part 
of tile sum which he, Baker, had received the 
day before for the sale of his property. This 
psyoieot, however, did not relieve Baker from 
Dia dUBcnlty, or render it the more probable 
that he would continue his business. On the 
evening of the 19th he committed an act of 
bankruptcy, and on the 30th a commission was 
sued out against him. Being called as a witness 
on the trid, he stated that he paid the money 
to secure hu ftither, and at the same time to be- 
nefit the defendant ; that he had no recollection 
of anv threat: and if any had been used, it 
would have had no efiect upon him ; that he 
was not exactly acquainted with the state of his 
■Dooonts, and did not .then contemplate bank* 
mptqr, bat, perhaps, a composition with his 
creditors; siterwards, however, on that day, he 
was ^dvised to become bankrupt. 

The judgment of Tindal C. J. was as follows : 
— I aaree in one observation which has been 
AMale i>y the counsel for the defendant— that 
die whole doctrine of frandulent preference has 
rather by the contrivance of courts oflaw 
•a the langu^ of the bankrupt acts. In 

V. FiSieTf which foUowecl Temple v. 
Aidcrmm (4 Burr. 8838.X Lord Man^M held, 
that a transfer of bills, made in contemplation 
of bankruptcy, and with a view to prefer a par- 
ticular creditor, whs void; because the trader 
** cannot take his estate out of that manage- 
neDt which law puts it into," and ** do an act 
of fraud contrary to the spirit of the bankrupt 
laws,. and to^tbe injury of his creditors.*' And 
Lord JS/^ onee stated, in the House of Lords, 
that this was a bold doctrine when first started,. 
and, in some de^ee, a fraud on the act of par- 



liament ; because, }f the act were insufficient in 
that respect, recourse should have been had to 
the ledslature; but that, after a course of deci» 
sions for two years, it was too late to alter the 
rule. The doctrine has at length, however, 
crept into the statute law, for, in 6 Geo. 4. 
c. 16. § 82., we find certain bond fide payments 
protected ^ such payments not beinj; fraudulent 
preference.** " The question, therefore is, whe- 
ther the direction to the jury in this cause was 
ccRfrect, and the vercUct proper? This is not a 
case of simple preference, nor the equally simple 
case of a paymeat obtained by thre)ftts, without 
any sinister intention on the part of the debtor. 
It IS a mixed case, in which the debtor had an 
object in favouring the particular creditor, but 
in which the cremtor also, before he knew of 
such a disposition on the part of the debtor, 
had urged and importuned him for pay- 
ment. I am not able to perceive any moae of 
ascertaining whether the payment and delivery 
of the bill in this case were such as the law pro- 
t^ts, or such as the law avoids ; but by putting- 
it to the jury, to say whether the payment was 
made in contemplation of bankruptcy, and under 
fear of compulsion, or voluntanly. On these 
two points I left it to the jury, and they 
were at liberty to find whether the payment 
was made out of favour to the defendant, or 
under the influence of his threats. It has 
been aigued by the counsel for the defendant, 
that wherever threat or importunity has been 
resorted to, there cannot be voluntary payment. 
But that proposition is too constraiivra, and it 
must be left to the jury, to say whether the 
threat had auy operation, or not. In Thonion 
^. Bargreavei (9 East, 544.), the trader bding 
pressed by a creditor for payment or security, 
one or other of which he said he would have, 
gave a bill of sale of certain wools and 
cloths in a mill, apparently the whole of his 
stock, and immediately left his business and 
home, and became bankrupt: inasmuch as the 
act did not redeem the trader, even from any 
present difficulty, the Court held that it was not 
done under such pressure, but voluntarily, and 
with a view to prefer the particular creditor in 
contemplation- of bankruptcy. If, where a 
threat nas been employed, no other drcum*. 
stance is to be enquired into, how came Lord 
Ellenborough, in that case, to look into all the 
accompanying facts, on the motion for a new 
trial; and to say — ^'Taking the conversation' 
reported between the defendant and the bank- 
rupt tabe a threat of process if thev did not 
receive payment, or security for their demand, I 
do aot see how such a threat could put the 
bankrupt in a wone situation than the transfer 
of the goods did; for ^at left him without any 

Croperty, and he was immediately obliged to 
reak up his business and leave his home. This 
would rather show that he did not make the 
transfer by dint of the threat ; for he did not re- 
deem himself even from any present difficolty 
by doing the act, which is the motive for such 
an act when rodly done under the pressure of a 
threat. And if he cot nothing by avoiding the. 
threat, I should rather say that it was a volun- 
tary act and preference on his part as to the 
particular creditor, although it is a very sus- 
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•picious case, end fit to be 'enquired ioto» and 
submitted to another jury." That is conclusive 
to show the Court did not consider the threat a 
8.ufficient reason for shutting out the consider- 
ation of other circumstances. I was justified, 
therefore, in leaving this case open to the jury 
on both points, viz., whether the payment was 
made in contemplation of bankruptcy and under 
fear of compulsion, or voluntarily. They have 
found that it was made voluntarily, and with a 
view to favour the creditor^ and I see no reason 
for disturbing the verdict. 



NEW REGULATION OF THE SPEECHES 
OF COUNSEL RECOMMENDED BY 
THECOMMON LAW COMMlSSIOxNERS. 

Although w«!i8ve laid before our readers 
a general outline of the Third Report of 
the Conamon Law CommissioBers, and 
made some observations on the principal 
alterations which it recommends, there re« 
main some points which are important to 
bring to the special notice of our readers; 
Amongst these is the proposed regulation 
as to the speeches of counsel. 

Our prmessional readers are well aware 
of the present practice at the trial of a 
cause. The alteration recommended by 
the commissioners is, that the counsel who 
begins should be allowed, as at present, an 
opening speech, without summing up upon 
the close of his case — that the counsel, 
on the otiier side should be permitted 
both to open his case and to sum up bis 
^idence, if any be' give^ — and that in 
the event of his giving evidence, but in 
that case only, the counsel who began 
should be allowed to reply. 

^ The inconvenience of the present prac- 
tice is in substance thus described in the 
Report.* The defendant's counsel is 
aometimes induced to make statements 
different from those ultimately established 
by the witnesses ; and though the evidence 
as civen might be sufficient if originally 
explained, the failure in making out the 
case as opened is naturally prejudiciali 
especially when taken advantage of by a 
skilful advocate. 

' The ancient practice was to allow the 
<^ounsel of both parties to open in turn 
their respective cases, and at the close 
of each to sum up the evidence ; giving 
the general reply to the party who com- 
menced. Such is the custom still before 
parliamentary committeest and in cases 
of high treason. The objection to it is 
the increased consumption of time. The 
» — > ■ ■ ■ — - - - 

• Vide Appendix to the Monthly Record, 
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commissioners doubt whether ihis o(>jep- 
tion is not much overrated ; and on the 
whole they recommend the modified plan 
which we have stated ; but the opening 
speech and summing up are to be oi^de 
by the same counsel on each side, i|pd 
not, as in the instances referred to, by dif- 
ferent counsel. 

. On turning to the evidence, we observe 
that Mr. I^ong recommends a short state- 
ment to be made by the plaintiff's junior 
counsel^ or an officer of uie Court, com- 
prising the oharge and defence Without 
comment or reasoning: after which t)iat 
the witaesses on both sides be examined, 
and then that the counsel for the plaintiff 
and defendant should address the jyry oo 
the whole case ; and the {rf^ntiff'f i^uusel 
be entitled to reply to uie argnwtiiti 'of 
the defendant's eomnsel, bot not to eileiul 
anyoriginal argument for the plaintiir. 

The opening speech of counsel is ad- 
mitted by Mr. Long to be of ^reat import- 
ance in' explaining the bearing of parti- 
cular facts in a complicated case: but tbia 
objection he thinks is. met by thecea^i- 
dmtioa that it would, alwaysr be ^ the 
power of the Judge to require fnm 
counsel any explanation necessary to the 
comprehension of the tendency of the 
evidence. 

TThe plan of Mr. Long is free from an 
incpnvenience that we think would seri-. 
ously attach to that of the comwissienera^r 
If the alteratioD recommended bv< the 
latter wer^ adopted, it is manifest that in 
many instanceef* the very evil whidi is 
sought to be removed in the case of a de* 
fendant, would fall upon the plaintiff, for 
the course recommended would frequently 
work in the following manner:-— 

The plaintiff's counsel would open 
case in ignorance of the defendsmt's. ■ 
tention to call witnesses, and he meat^ 
consequently provide for the contingency 
of being deprived of his reply by the 
defendant's resting his defence pp the 
cross-examinatiqn of the plaintiff's wit-, 
nesses and the speec)i of counsel. In the 
very terms of the Report* " he wouki have 
te choose between two opposite evils* If 
he opened the case minutely^ he' would 
incur the risk of failure from variations 
between the statement and the evidenc^.*^ 
— " If, in order to avoid this danger, he 
opened his C9Ae generally^ by such a poursp 
lie wQuld often sacrifice a most impiorU9t 
advantage/' It is obvious that thepUunliff'ai 
counsel, in such cases, would run equal 
risk with the defendant's, of *' having to 
sustain a powerful reply from his adversary, 
without being allowed the opportunity or 
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ilMi^ing thai fh^ variations were tmma^ 
terial, or that th^'were nither apparent 
ttanreaL" . 

Wt conceive, theirefbre, that either the 
(ifacttc^ must remain as it is, or be carried 
fiu^er than recommended In the Report. 
Although the proposition of Mr. Long is 
toot liable to the objection we have stated, 
ft is open to the dmiciilty he has noticed 
himself; and ^ the power of the Judge t6 
demand from counsel any explanation of 
the cotiiae which he intended to pursue in 
bringing his evidence before the htry/ 
would not, according to our experience, 
remove the evil. We think that in practice 
it would be very inconyenient and unsatis- 
Ikctory. We are inclined to think, also, 
that the repeated explanations which, in a 
complicated case^ might become iieces*- 
sarjy would occupy nearly as rau9n tim^ 
» a short preliminary outline of the facts. 
And as tiie opening speech would be 
made by the same counsel who would 
afterwards be entitled to address the jury 
fully oa the whole case, there can be httle 
apprehension that counsel would, in the 
first instance, do more than give a very 
brief explanation of the general natiire o£ 
Che case. 

Mr* C^iiijrn» recommends that ^ the 
junior counsel should merely open the 
pJeading8,8nd 8tate.the.quest4to^i<{ Retried 
^heiaoDpRritboAt any comment'* This course, 
he remarks, is generally adopted at arbitra- 
tion^andis found to be convenient and just: 
but it must be recollected, that in arbitra* 
lions the referee is always made acquainted 
with the nature of the case, and the ques- 
tions in dispute, by a statement in writing, 
and frequently by seeing the briefs on 
both siaes ; so that the cases are totally 
different, and the illustration proves -no- 
thintt. 

w. Manning says <' it would be more 
Satisfactory, if the counsd for the party 
upon whom the affirmativ lies, stated his 
case and produced his evili ^nee : the op« 
poifte counsel mi^ht then open his case, 
andDroduce his evidence ; and observations 
wigkht afterwards made upon the whole 
case, first on the affirmative, and, secondly, 
as Aa aentive side of the iisue.'* Now 
iiiis» we think, cannot be generally ap* 
proved, for. In effect, it gives the reply to 
the defendant. 

Mr. Addison and Mr. Denton are in 
favour of an alteration; and Sir £. H. 
{last admits there is only one objection to 
it — the increased consumption of time, 
which he considers would be too great 
a sacri6ce, even if on the average it did 
bot exceed ten minutes in each cause. 



With every submission to this respectable 
authority, we cannot admit the sufficiency 
of the reason; and if we should have been 
disposed at any time to do so, on the 
ground of the necessary despatch of public 
business, we cannot allow the validity of 
the excuse at a time when new Courts are 
estaUished, additional Judges appointed, 
and the highest judicial functionaries are 
exerting themselves with a diligence un- 
exampledy as it is said, in former times. 
Distributed equally, as the business is to 
be, in the three common law Courts, assisted 
by three new Judges, and all bankruptcy 
cases withdrawn to a new tribunal, we 
really think that an additional ten minutes 
in each cause may well be bestowed, unless 
in this age of legal refovm there be some 
other object «!< view than the attainment^ 
in the best and most satisfactory manner, 
of the ends of justice. 

Mr. Serjeant £. Lawes, Mr. Serjeant 
Onslow, Mr. Jervis, Mr. Walton, Mr. Piatt, 
and Mr. Lumley, consider no alteration to 
be desirable ; some of the learned gentle- 
men assigning as a reason, that the Judge 
has always an opportunity of jn^ngthe 
requisite conuneihts. Mr. Short is also in 
favour of the present method of proceeding, 
and iDimiatesi sbdttvliaif uadMiiMaiott^ 
that wt have already ^ qvite anougb of 
discussion and speaking,** 

Mr. Bavley adds, in opposition to any 
change, that ** counsel can comment d 
prion upon what they expect their wit- 
nesses Krill state ;. and an intelligent at- 
torney will probe them, bo as to knovf 
what their evidence is likely to be." 

On the grounds urged by these unr 
qualified opponents of the. proposed inno- 
vation we have but few remarks to make. 
With respect to the first observation, that 
*^ the Juuge may make the requisite como 
ments," it is obvious to reply, that the 
Judge cannot possibly know the merits of 
the case so well as the counsel. He has 
had no opportunity^ previously to the 
trial, to ascertain and consider the cir- 
cumstances of the case ; and, of course, 
that which is laid before him, cannot be 
Ihewh^ contents of the-cauasel's brief. 
Nor is he in all cases e^udly competent 
€0 investigate thenu It is absurd to sup- 
pose that any Judge, however gifted, can 
supply the place of the varied talent and 
experience of the bar ; the distinguislicd 
members of which are, of course, selected 
according to the peculiar nature of the 
case. It is all very well to object 
to long speeches ; but the suitors of the 
Court are certainly entitled to have their 
causes fieuily and fully heard; and we 
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shofild think that the recent judicial 
accessions might ensure the performance 
of this first duty of an efficient go- 
vernment. As the {Hresent Lord Chan- 
cellor has observed, << All that we see 
around us, — King, Lords, and Commons, 
•the whole machinery of the state ; all the 
.apparatus of the. system, and its varied 
•workings, — end in simply bringing twelve 
.good men into the jury box/' Let each 
party have equal audience. This seems 
.to be the object, of the comniissioners in 
the improvement they have suggest^: 
we propose to carry it somewhat further ; 
and are persuaded; that, the devotion of 
.ten minutes additionally to the trial of 
each cause, — if it increase the satisfac- 
tion of the public with the proper admi- 
nistration of justice, — will be no ulti- 
.mate disadvantage either to the govern- 
ment or the community. 



THE REVENUES OF THE INNS OF 

COURT. 

Wk have received several letters on the 
alleged misappropriation, or rather non- 
appropriation, of the revenues of the Inns 
.of Court. We shall give our earliest at* 
tention Uk this subject; and we |)romi8e 
our readers, if neglect and unfmr monopoly 
(as we fear) really exist, we shall be ready 
to expose it, and endeavour to obtain a re- 
dress of the grievance. At the same time, 
an ignorant clamour on the subject would 
obviously defeat the objects desired to be 
gained ; as it is a well-known rule, that an 
unmerited accusation strengthens the ac- 
cused : it is also proper to state, that we are 
certain that the benchers derive no direct 
benefit from the funds in their possession. 
Whether, however, they are doing their 
duty in allowing them to accumulate use- 
lessly, and to remain unproductive of be- 
nefit to the Societies under their government, 
is another question, into which we purpose to 
make enquuy, and to lay the result before 
bur readers: 



THE COMMISSIONERS FOR ENQUIRY 
INTO THE I^TATE OF THE LAW. 

By the appropriation act for 1831., 1 & 
2 Wm. 4. c. 54f, § 16., a sum not exceed- 
ing 29,906£ is appropriated to defray the 
expenses in the year 1831, of the Common 
Law and Real Property Commissioners. 
This therefore, is the whole expense of pro- 
secuting this most important enquiry. If the 



reconamendations which the commissionera 
have already made be carried into effect, 
at least six times this sum will be saved to . 
the suitor in the courts of comnaoa law, 
and nearly as much ^in now paid, on 
some peculiar modes for the transfer of 
property, besides much indirect saving. 
It would therefore be a most miserable 
econpmy to grudge this sum ^to the leamed 
persons who are now but half way in their 
useful labour. We trust, therefore, that 
they- will be allowed to pursue it for two 
years longer at the least. 



MEMOIR OF SIR GEORGE SOWLEY 
HOLROYD, KNT- 

It has become our duty to give some ac- 
count of the life of the late Mr. Justice 
Holroyd. The particulars that we shall 
communicate will be found to be authentic, 
but they are necessarily scanty. Tlie life 
of a lawyer is not generally eventful ; more 
particularly the life of that class of lawyers 
of whom the subject of this memoir was 
one of the most eminent — who commence 
as pleaders, and plod steadily and labo- 
riously along the black-letter road to the 
Bench. It is by no means the least ho- 
nourable mode of obtaining the dignity ; 
but it is that way at which tlie ambitious 
generally feel some distaste. Few compa- 
ratively choose it, as from its real difficulties, 
success is not easily obtained by its means. 
The progress of such a life is, however, 
somewhat peculiar, inasmuch, as a man, 
afler having spent a considerable time 
under the bar, m much drudgery and self- 
deprivation, i^ ccUled late in life, and almost 
immediately finds himself in faU practice 
at the bar. 

These reflections are peculiarly illus- 
trated by the life of Sir George Holroyd, 
of which we shall now give some account. 

He was born at York on the 31st of 
October, 1758, and was the son of a gen- 
tleman of that city, who held a situation 
under government in the Custom House. 
Afler some preparatory course, he was, at 
an early age, sent to Harrow School, and 
there studied under ' the well-known Dr. 
Parr. He Was highly distinguished, both 
for has classical and mathematical attain- 
ments, but from the sudden death of his 
father when he was at school, it is supposed 
that his resources were not sufficient to 
enable him to go to a University ; and he 
saw the immediate necessity of gaining 
the knowledge of that profession, which 
he was determined to follow. He ac- 
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oordingly entered himself a member of 
Gray's Inn, in 1774s and shortly became 
the jpuxp^ of the late Sir Allan Chambre. 
After having remained some time with that 
learned person, he Commenced practice 
under the bar as a special pleader, and 
continued in this branch of the profession 
£»r about seven years, and obtained in 
it a large business. Afler this time had 
emired, in Trinity term, 1787, he was 
caued to the bar, and joined the Northern 
Gtrcoit. In the same year he married 
Sarah, the only surviving daughter of the 
late Mr. Chaplin, by whom he has had 
several children, and among others, Mr. 
Holrojd, lately appointed one of the Com* 
nssioners of die new Bankrupt Court 

Mr. Justice Holroyd was a man of 
studious and laborious habits, and, it is 
said, read whilst a student as much as 
thirteen or fourteen hours a day. He 
was early known to the profession as a 
lawyer of profound learmng. The first 
occasion on which he was particularly dis- 
tinguished at the bar, was in the great 
cause of Sir Francis Burdett against the 
Speaker of the House of Commons ^ upon 
the questions relative to Sir Francis's 
oomnoittal to the Tower by the House of 
Commons. Under Lord Sidmouth's admi- 
nistration he was offered one of the Under 
Secretaryships of State, which, however, 
be refused, chiefly from his ardour and love 
lor his own profession. 

In Hilary vacation, 1816, he was ap* 
pointed a Judge of the King's Bench, pass- 
ing through the degree of Seijeant, and 
giving for his motto, '< Con^panere leffibus 
arhenu** He succeeded the late Mr. Justice 
Dampier, and was afterwards knighted. 
In the early part of Michaelmas term, 1828, 
he resigned his seat in that Court, in con- 
sequence of ill health, and was succeeded 
by the present Mr. Justice James Parke; 
He had the undoubted r^utation of being 
one o£ the best lawyers in Westminster 
Hall, and he also enjoyed the esteem and 
respect of the whole profession. He, 
however, did not retire too early, as his 
powers began to fiul before he lefl the 
Bench. 

Since his retirement he has' been a great 
invalid, and died on the 21st of November 
last, at his residence. Hare Hatch, near 
Reading, Berks (where he had lived for 
some time past), in the seventy-fourth year 
of his age. He never had a silk gown, and 
although he had a considerable business, 
both in London and on the circuit, he was 
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rather employed for his knowledge of law, 
than as an advocate, being a very indiiierent 
speaker. 

He was a Whig in politics, and the 
intimate friend of Lord Ellenborough, Sir 
Samuel Romilly, and Lord Erskine. To 
Lord Ellenborough it is said that he owed 
his elevation to the Bench. That great 
Judge soon saw his eminent qualificatiODS 
for the situation, and is said to have in- 
sisted upon it to Lord Eldon, who was 
Chancellor at the time; a point which, 
however, was not carried without difficulty, 
so inveterate was the well known politiod 
prejudice of the latter learned Lord ; the 
more so, as from this feeling he had always 
declined giving him the rank of king's 
counsel. 

These are the only notable circumstances 
of his life. His history must in fact be 
read in the Term Reports of his time, 
where, both as counsel and judge, he has 
left no ordinary testimony of his talents, 
learning, and research. 
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SEAL PAPER. 

COURT OF C&ANClBRY. 

Seals, Re-hearings, Appeals and Petitions, before 
the Lord Chancellor, after Micbaelmas Term, 
1831. 

LORD CHANCELLOR* 

At Lmcoin't Inn, 

Thursday, Dec. 1. The First Seal. 

Friday, - - 2. 

Saturday, ' - 3, 

Monday, - - 5. 

Tuesday, - - 6. 

Wednesday, - 7. ^ 

Thursday, - - 8. , The Second Seal. 

Friday - - 9.1 

Saturday, - 10. I 

Monday, - - 12. > Re-hearings and Appeals. 

Tuesday, - 13. I 

Wedne^ay, - 14. J 

Thursday, - - 15. The Third Seal. 

Friday, - - 16.1 

Saturday, - 17. I 

Monday, - * 19. > Re-hearings and Appeals. 

Tuesday, - - 20. I 

Wednesday, - ai.J 

Thursday, - - 28. The Fourth Seal. 

Friday, - - 23. Petitions. * 

VICE CHANCELLOR. 

At lAncolnU Inn, 

Thursday, Dec. 1. The First Seal. 

Friday, - - 2. 

Saturday, - 5. 

Monday, - • 5* 

Tuesday, - - 6. 

Wednesday, - 7. 



Re-hearings and Appeals. 



Pleas, Demurrers, Excep- 
tions, Causes, Further 
Directions and Bank- 
rupt Petitiotts, 
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The Biooiur Seal. 

Pteaa, Demuifen, Excep- 
tions, Causes, Further 
Directions, aod Baok- 
rupCt Petidons. 

The Third Seal. 

Pleas, D murrers, Bxce|> 
tions, Causes, Further 
Directions, and Bank- 
nipt Petitions. 

The Fourth »Seal. 
Petitions. 



Ify Wore the flourth Seal* all the Caaset, 
fixfceptioiii, and Further Directions set down in 
the printed list far Michaelmas term to be heard 
!>▼ the Vice Chancellor shall be disposed of, His 
Honour will immediately proceed to hear the 
remaiain|; Bankrupt Petitions up to the Fourth 
Seal, and will continue' to hear Bankrupt Peti- 
tibnt til the Christmas Vacation, till all shall 
hare 'been dasi>osed of. 



Tbilrtday, - 


- 8. 


Friday, 


- 9. 


^^turday. 


- 10. 


Monday, 


• 12. 


Ti^csday, - 


- 13. 


Wednesday, 


- 14. 


Thursday, 


- 15. 


Mday, - 


- 16. 


aaturday, - 


- 17. 


.Mtfoday, 


• 19. 


Tuesday, - 


- 20. 


Wednesday, 


- 21. 


Thursday - 


- 22. 


Friday, - 


- 23. 



■^*. 
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SITTINGS AT NISI PRIUS. 

AFTBft HICHASLItA» 1831. 

CQV&T OF ^No!8.1ENCH. 

* 

LOIfDOV. 

Commatk Juries. 
Monday (adjournment day), Dec. 12th, and 
every day to Saturday the 17th, inclusive. 

* Special Jutiet, 
Monday, the. 19th, and every day to Friday 
the 23rd, inclusive, the last day pursuant to 
the statute. 
The .Court will sit at half-past nine o'clock. 

XIDDLESB1C. 

Common June*. 
Until Monday, 5th December inclusive. 

Special Juriee, 
Tuesday, December 6th, and every day to Sa- 
turday the 17th, inclusive. 



COURT OF COMMON PLBA8. 
LONDON. 

Adjournment day, Dec. 5th. 

The Court will sit till Friday, 23d December, 

inclusive. 



NEW RULE IN THE EXCHEQUER 
OF PLEAS. 

Mtchaetmat Term, 2rf IVill. 4. 1831. 
It is ord««ed, that fimn and after the last day 
or the present term, the Exchequer of Pleas 






Office be keptcnen as follows; that it toMy, 
during term, ami one week aftec every term, 
from eleven oVlock in the moraing until three 
o'clock in the afternoon, and from six till nine, 
o'clock in the evening ; and at other times, from 
eleven o'clock in the momine until four o'clock 
in the afternoon, the usual nolidays excepted, 
wiien the said office i» to be closed. 

LTNI>flUMT.r 

J. Batlst. 
J. Vauouam. 

W. BoJ(.LAND. 



SUPERIOR COURTS. 

LORD CHANCBLL0R*8 COURT, 
PRISONEa. 

Apritoner^ comnuUedfor disoBeyhig an order 
cf the Court, it entUled to hit ditchdrge bjif 
reatoH of- an error in the date of the copy tf 
the order served on him. 

Mr. Dunbar moved for the discharge of Mr!. 
Brandon, who was attached and committed to 
prison for not obeying an alleged^order of the 
Court. The prisoner was made party to a suit 
as a trustee, and an order was said to have been 
oiade by the Court of Chancery upon him to 
execute a deed of oonvcwance. The postieB ia 
the suit were dead, aacl no one iras now -in- 
terested in carrying into effect tae^ ord^ of 
of the Courts except the attorney. 

As the learned counsel was proceeding to • 
state other erounds for his motion, the jford 
Chancellor discovered among the papers that 
were handed up to him, an error of date in the 
copy of the order which was served on the pri* 
soner. The order itself was dated the — of 
July, the second year of the reign of Wro, IV.^ 
but the copv served on the prisoner was dated 
the — o^ ^"7* >n the/rj/ ^tf«r of the reign of 
Wro. IV. Hie prisoner was not bound to obey 
an order thus erroneously signified to him, and 
the whole process upon it failed. ' 

The SoUdtor General and Mr. Koe appeared 
to oppose the motion, but this mistake came by 
surprise on them, anid they had no answer to 
make to it 

Mr. Brandon was therefore ordered to be dis- 
charged fix>m custody. Brandon v, Bnsndon, UC. 
M. 1. Nov. 20. 1831. 



FICM C^ANCSLLOR*S COURT, 

' COSTS. 



7%e [prooitiorml atti^et of the tnsdvenlt 
peotort^ Court, bemg made a co^/endant 
in a suitj and no case being made against 
hhn^ it entitled to have hit costs from the 
pUmnt^, 

The Vice Chancellor, addressing himself to Mr. 
Thed, wh6 was counsel in the cause, said, that 
when he gave his judgment in it, he had reserved 
the question of costs of the provisional asngnee 
of the Insolvent Dfebtor»* Court until he could 
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confer with the Lord Chancellor and the MatMr 
of the Rolls upon it. Hq had seen both of tbem^ 
iib4 it waft their opioion, as well as his own, 
that the provisional assignee, no case having 
beeo made asainst him, should be paid his costs 
bv the plainm* itt the first iastance^ and let the 
puttotiiTget them out of the insolvent's assets i£ 
there be such. Woodmard ▼. JOaMc# and otken, 
V.C.No<r.S4» 183i. 



A Mfor a'dhiottAkm tf poHitirlktp by one 
farimer on btfuUftf '^khnte^ and ike other 
ptuiner»*^ it- had m J^m, tha namet of the 
oamplammg partners mntt be set forth, 

^ .The junior counsel for the phuAtiiTwas open> 
iog a cause, when 

Mr. Xs^l took a prdimiAary objection, 
which he thought would save the trouble of all 
argument at present, *or perhaps induce His 
Honour to dismiss the bill altogether. The bill 
was filed for the disMlution ota partnership, a 
building company, and there was freehold pro- 
perty in question. The plaintiff was one of the 
partnen, and he filed the bill on behalf of him- 
self and other Partners, without nuning them. 
He sobmitted, tnat the practice of the Court re- 
quired that the names of the complaining part- 
ners should be set out at length. He relied 
upon the decision of His Honour in the dase of 
Lan^r. Tounge^ 2 Sim., 969.; which was ex- 
a^etltiike the present cose. 
. . Mf. M^ar^ tofttrd, trusted 'His Honour would 
not HRen to die ol^ection. 

The fiee ChanceUor said the objMlon was 
vtfid, but he would not dismiss the bill now. 
Let it stand over. WiUon y. Ouster, V. C. 

Not. 24. 1831. 



. oouBT orjmops bbhtcsl 

(Before the Four Judges.) 

li0&8K EACSw— RKrCRBX. — FOB<IGH LAW. — 

JOCKSr CXitB. 

If a hone mm in the name of another than 
the owner, and uwif, thestahe is money paid 
to the use of the owner* 
, Jf a reference of a dispute as to the right qf 
the owner of a horse to a stake is referred to 
the Jockey Club, their decision is bismig, 

. Clarie moved for a rale to show cause why 
the verdict found in this case for the pkintilf 
should not he set aside, and a new trial fnaitad, 
on the gro«nd of the verdict beiog agamst evi« 
deae^ and the nisdirBetion of the learned 
Jadge. The action was brought by Sir Mark 
IVoSd agaihst the dark of the Warwick race 
course^ to recover a stake depooted in the hands 
of the latter, and aUi^ged to have been won by 
the horse of the former. The facts of the case 
were these : — A horse named Bimdngham was 
entensd to ran at the Wmd^ester races, but not 
running, a forfeiture was incurred by the owner. 
Aft that time,, the horse was in the possesnon of 
a Mr. Jliitten> This gentleman ^ not p^y the 
forfeit, and afterwanb sold the horse to a Mr. 
BeardsweB. It wai then entered' to run at 



Warwkki Pnmaa$ torlta fuming, the forfeit 
should. have been paid; for, by a rule of the. 
Jockey Clttb, it oould not run at any race uptiL 
bH previous foFfeitures had. been paid, Birmngt 
harn^ however, was permitted to ran, and ca^ie 
in first. CetMS, the horse of Sir Mark Woods 
who had been entered in the name of aopther 
penK>n,- came in se<;ond. Sir Mark then ob* 
jactedy that Birmngkam was iacompetj^nt to 
run, and consequently that (M^* who nad copie;. 
in second, had won the nsce; and accordingly 
olaimed the stake for which .the race had b«ett 
ran. 1\» this claim the stewards of the ooHTSQ 
ohfeeled, and instated' on refoniog the afOur to 
the Jockey Ctab. To this % Mark fFood oon- 
sented. A statement of the facta was drawo up 
by the detk of the course, and sent in, on the 
part of the stewards, to the Jockey Club. This 
txMiy decided in finwur of JSiriiiif^fF<M)d. The 
stewards then refosrd to be kwtind by this, de- 
cision, and desiied the derk of th^ course .not 
to give up the stake. In {Mirsuaaee of these 
orders, he reused to pay it over to Sir Mark* 
The present action was therefore brought bgr 
the latter against the <derk of the counc^ to 
recover the anQiu»t.of tho stake so refused to 
be paid. A verdict was found for the plaintiill 
ana the present motion was made for a new 
triaL The first ground was. that the verdict 
was against evidence^ as it cud not appear that 
the Jockey Club had power to dedde such a 
case, or that their determination had any of the 
quahties of an award*; and secondly, ttiat the. 
learaed Judge should have told the juiy the 
present action ought to have bees broudit in 
the name of the perty in whose name the norse. 
Cetm ran, and not of Sir Mark Wood, 

Lord Tenterden C. J. It cannot be said that 
this was not mon^y paid to the use of Sir Jfari^ 
Wood, in whatever name his horse ran. Again,^ 
this matter was referred to the Jockey Ciub,' 
who were perfectly oom[>etent to dedde on the 
matter. Tnej have dedded in favour of the 
p^ainti^s claim, and we cannot now interfere. 

Porirtf J. concurred. 

Taunton J. This reference to the ioiSkegf 
Club may be assimilated to a reference to a 
foreign jurist, on soine questiop of foreign law. 
The parties are bound by his decision. The 
rales of the Jockey Club are a sort of fordgn 
law, and the Club is competept.io.dedd^ aa 
it. They having decided on this question, so 
referred to them, the parties are bound by it. 

Patteson J« concurred. 

Rule refused. — Sir Mark Wood v. — ^. 
M. T.Nov. 7. 1831. 



PRACTICE COVET, 

« 

IMPABLANCB.-~FILUre COKIION BAIL. — IXTBl- 
LOCUTOBT JITDOMBKT. — PEAOTICB. 

ffa defendant is not in Court, he is not enHtied 

-^to^ imparlance. 

An interlocutory Judgment signed after de» 
daratiott filed, when common bail has been 
improperly iUed, for the defendant, by the 
pkdnixff', is vrregmar, 

IJerms showed cause ifhy the anteriocutoiy 
judgment iw^ '^ this eauie ihovld not be eel 
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«Muc,on the gnmnd that the defendeot was en- i 
tided to an imparianee. Onthesochof Jandaiy, 
in Hilary term, the writ was returnable. On 
the 6th of June, in Trinity term, the plaintiff 
filed common bail for the defendant, pursuant to 
the statute, as of Hilary term. On the 9ttj, he 

five notice of the declaration having been filed, 
he plaintiff afterwards signed judgment for 
want of a plea. At the time the notice of de- 
claration was seryed, the defendant was not in 
Court, and theretbre not entitled to an impar- 
lance. He had not entered an appearance 
himself, and we had improperly entered an ap- 
fieafance for him, at so long a period after the 
return of the writ. He was, therefore, clearly 
not in Court, and therefore cannot be entitied 
to an imparlance. He dted 1 Tid. Prac. 464. 
ed. 9., to show, that to enuUe the defendant to 
an imparlance, some taehet on the part of the 
plaintiff must appear. But, in RoUeHon v. &otf, 
5 T. R. 37S., Mr. Justice BuUer said, *' that no 
iache$ can be imputed to the plaintiff for not 
deckiring, until the defendant is perfecdy in 
Court." Here, the defendant was not perfectly 
in Court ; nolackeM were consequentiy imputable 
to the plainti^ and therefore the detiendant was 
not entitled to an imparlance. 

Humphreys, We are dearly entitled to an 
imparlance. The plaintiff has been exceedingly 
negligent in his proceedings. The writ was re* 
tnmfS>le on the soth of January, and the plaintiff 
took no step during the remainder of Hilary 
terin, the wnole of Kaster term, and part of 
Trinitv term, until the<6th of Jane. Ttien he< 
thought proper to file common bail for ihe de*' 
fondant, which he had no right to do. Tbis was 
clearly sufficient laohei to entitie the defendant' 
to an imparlance. 

lAitieaale J. You are not entitled to an im- 
parlance, for you are not in Court. But the 
plaintiff had no right to file common bail for the 
defendant at so late a period as Trinity term. 
The time, within which the plaintiff may file 
common bail, is the term after the return of the 
writ, or the vacation immediately subsequent 
to that time. The defendant was not, ther^ore, 
in Court, and consequently the plaintiff' had no 
right to declare against him. The judgment is 
clearly irregular. 

' Rule absolute. — Bayieyy, Warwick and Twiit. 
M. T. Nov. 8. 1831. 



INSOIiTBNT DBBTOR. — SMALL DEBTS 
48 0bo. 3.C. 125. 



ACT, 



If a defendant Aos remained in custody more 
than twelve months on a judgment for two 
debtSy each under SO/1, at the suit of the 
same ptatntif^ a separate motion must be 
made in earn case* 

PdOock, Davitl, moved to discharge a defend- 
ant who had lain more than twelve months in 
gaol, on a judgment for a debt not exceedfng 
^Ol. There were two judgments, for 16/. each, 
at tiie suit of the same plaintiff. The only dif- 
ficulty which would, anse in thecasemust.be 
caused by the circumstance of the same plaintiff 
having obtained judgment in both ctoa. 



Littledale J. You must have a separate rule 
in each case. 

Rule granted. — Anonymous. M. T. Nov. 12. 
1831. 

COURT OP COMMON PLEAS. 

ATTOBNEY. — ANNUITY DEED. — TBUSTEEw — PBO- 

DtrCTION OF WBITINGS.- 

In an actum on an annwiy deed^ the pUnntifie 
entitled to a copy of the deed^ when m the 
hands of the defendant's attorney , tn order to 
enable mm to declare^ where it appears that 
the attorney has acted for both parties, . 

This was an action of debt, to recover the 
arrears of an annuity due from the defendant 
to the pimntiff. 

WUde Serjt. in the last term, obtiuned a 
rule iriM, that the plaintiff might inspect and 
take a copy of the annuity deed, to enable him 
to declare thereon. It was sworn, that on the 
execution of the deed it was deposited with the 
defendant's attorney, who had since \e(i the 
country, and that the deponent believed that the 
deed was now in the custody of the defendant. 

Mereweather Serjt. now showed cause on 
an affidavit of the defendant, which stated 
that he had redeemed the annuity, and the deed 
was deposited with the attorney, as the agent of 
the plaintiff alone, and not as the attorney or ' 
agent of the defendant. 

The Court held, that the plaintiff was entitled 
to inspect and take a copy of the instrument, as 
he could not safely declare without it. As the 
deed was left with the defendant's attorney, it 
must be inferred that he acted as agent for both 
parties; which brines the case within the general 
rule of a trustee, who may be compelled to pro- 
duce a deed to either of the paurties who in« 
trusted him with its custody. 

Rule nbsolute^Devemer v. Bowerie, M. T. 
Nov. S. 1831. 

KUSOBt. 

Where the sherif and coroner are interested^ as 
plaintiffs^ the Court willy on their own apjpli^ 
cation^ appoint e&sors, 

TaddySeT2t. moved to refer it to the pro- 
thonotary, to elect and approve of eKsors, 
to whom process might be directed between the 
above parties. He produced an affidavit; which 
stated that the sheriff w^ere part of the cor- 
poration, and the coroners wer« of the com- 
monalty of the city of Norwich. The ptakitift 
were about to sue out mesne process against the 
defendants ; but that as the former were intefw 
esied parties, the Court was prayed to direct the 
writ to :be executed by elisors to t>e named by- 
the prothonotaiy. 

The XJourt made the rule absolute in the first 
instance.*«-Afayoraiii^ Commanalty if NorwiA 
V. Crill and others, M. T. Nov. 16. 1831. 



CHANOB OF VENUB. - 

7b change the venuCf a spedid affidavit cf 
cumstances must be made, 

Jones Serjt. moved to change the venue 
from London to the city of Nofwuih, in an' alfi- 



See 1 Tidd's Practice, 9th^ed. 151. 



Exchequer.-^Notfsofthe Wetk. 
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davit, which stated that the pUstifiTs cause of 
aotion arose in the latter county. . 

The Court held, that it was necessary to have 
an affidavit showing the special circumstances, 
and that the above affidavit was. not sufficient. 
That the venue might be changed to the county 
oi Norwich hy the plaintid*; but that even in that 
case the plamtiff shoulcl make a special appli- 
cation to the Court. 

Rule refused. — Anonymom, M. T. Nov. 16. 

i8ii. 



ants were bound to show that they b^d as te- 
nants, or by title paraaM>unt to John Owen, 
prior to August, 1830. 

Rule discharged. — Doe dcm, Evans v. Owen 
andothefs, M.T. Nov. 18. 1831. 



COUJtT OF SXCHEQUEm: 
BJSCniEKT BY ELEGIT CBEDITOB. — EVIDENCE. 

In ejectment 6y nn elegit creditor against the 
elegit debtor and other persons, drfending 
joiSUtf^ for the whole of the premises f it u 
a suJuSeni prima facie ease for the pitdni^ 
to prove a title, in the elegit creditor at the 
time of the judgment; and it Hes an the other 
defendants to rebut thatcasCf by proving that 
ihey held as tenants, or by tUle paramount 
to the elegit creditor^ anterior to thejudg* 
ment. 

Ejectment, by nn elegit creditor, on ajudg* 
ment dated in the month of August 1850. The 
aervice of the notices in ejectment was in 
February, 1851, and the defendants defended 
jaiotly for the whole of the premises. The 
plaintiii^ after proving the proceedings under the 
de^- produced a lease dated in 1793, under 
^idi one of the defendants, John • Owen^ the 
eiegU debtor^ became tenant for life. At the 
trial befen 3asanquet J^^atthe last assizes for the 
county of Cardigan, a verdict was foand for the 
plaintiff. . 

. JE* F. fVUHamSf on a former day, obtained a 
rule iftfi to enter a verdict for the- defendants. 
. Russell Serjt. and HaU now showed cause. 
The pUiintiffmade outa good primd fade case, 
by showing that, at the time of the judgment 
and the subsequent proceedings in defft^ the 
elegd debtor had a good title to the premises ; 
ana it was incumboit on the defendants to 
prove a rightful possession by the other defend* 
ants. prior to that time. 

. E. V. Williams contrd. The rule in eject- 
iB«t ii^that the plaintiff muit stand in the 
iiraocth of his own title, and cannot call upon 
the £fendaats to establish theirs. By the con- 
tent rule all the defendants, are admitted to^ 
in posaestion ; and it must be presumed that their 
poMession was rightful, until. the contrary is 
shown. Had not the ^^gj^ debtor been joined 
in the action, the platntin could not, upon this 
evidenoe, have recovered agunst theoiher dc» 
iioDdaats. . The verdict,, there&n^ cannot, by 
that joinder, be supported. 

Fer curiam. The lease of « 17dff rtititled 
John Owen, the elegit debtor, totbrn whote pro- 
perty that was the subject of the elegit ; . he 
vas entitled to it at the time of the judgment 
upon which the degd was founded. AH the 
de(eodant9 jvere in possession at the time of the 
service of Uie notices in cgectment, and at the 
date of the consent rule ; but it does not, there- 
Core, fbllow that they Wjese all in pottessionat 
the Umc of the judgment. The other defends 



ERRATA. 

Ranelftgh v. Ranelagh, p. 59., anth^ fev Km^s 

Bench read RoSs, 
Doe V. Roe^ p. 60., for Kinf^s Bench read Eas 

chequer. 



NOTES OF THE WEEK. 



PRACTICAL DIFFICULTIES OF THE VKW 
BANKRUPT ACT. 

We stated some weeks ago that there was 
a probability that the New Bankrupt Act 
would be suspended. As parliament will 
meet so early, it may be possible to bring in a 
short bill to remedy the principal difficulties 
in the practical operation of the measure 
Some of these are as follow. - 

^y sect 12. of the new act (1 dr 2 W. 4^ 
c 56.)* it is enaeted that the Judges of sssisa 
shall return to the Lord Chancellor << the 
names of such number as he .shall thinli 
fit to require of barristers, solicitors^ and 
attorneys practising m the counties so be 
longing .to 'his circifit; .and upon such 
persons being returned and approved \xy 
the Lord ChwiceUor^ |he fiiit or.fiats afore- 
said not du-ected to 'the Court of Bank'* 
ruptcy, shall be directed to scHne one or 
more of such persons in rotation," to act 
as country commissioners. Now, by § 5K 
it is enacted, that no judge, 0jMntiMaiioii«r» 
or registrar to be appointed by virtue of this 
act shall, during their continuance in sudi 
offices practise a» a barrister^ or have hia 
name on the rolls as an.attomcy or soUeiter* 
It is clear, threfore, that by the act no 
country commissioner can practise, as a 
barrister or attorney, which could not have 
been the intention of the fhuners. of the 
act. • . . 

Another difficulty is unquestionably the 
low salary given to the Chief Judge. Mr. 
Baron Bayley has. refused the office unless 
there be an act of parliament passed to in- 
crease the salary. The present nation we 
understand is to have six instead of eight 
deputy r^istrars,and to give the allowances 
intended tor the two not appointed to the 
Chief Judge as a make-weight. 

The third practical difficulty that strikes 
us at^ present is, that the Court of Revieir 
will at first have nothing to do; and if eadk 
of .its Judges sits as a ^commissioner, as is 

" See Monthly Record for November, where 
the act u printed verbatim. 
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prcposed, tbe appeft^mofit be made to Mm- 
mi^in the Court of Review. 

The fourth difficulty arises from J U 
which authorises the king to erect the 
Court " by charter or letters patent under^ 
the greai seed (^Greal^Brkain and IrdandJ' 
Now» there is a great seal of Great Britain, 
and there is a great seal of Ireland ; htUj 
there U no eeal of Great Britain and Ire- 
land. It would seem, therefore, that the 
Court cannot be established without a 
new act.* 

BUSINESS IK' EQUITY. 

We understand that more bills were filed 
in Michaelmas term last than in any former 
term. 



BUSINESS IN THE EXCHEQUER OF PLEAlfe 

The business of the Exchequer of Pleas 
has lapidly increased since the Court was 
opened to the. profession generally. The 
fi>llowing comparative fview of the number 
of actions before the late change, and its 
extent during the last term, may be de- 
pended on : — • 

Af iwinn miwlur cifh tnm Iwftrn Since Ito 

theoptningorthcCoart opeol^f '^ \ 

Declarations 400 •* - SOOO 

' Writs - 1500 - . 14,000 

Appearances 600 , - - 3500 

Special Bails 111: - - 600 



MW*..^* 



QUERIES. 

. L4W OF MtOPSRTX ANJ> CONrSTJNCmm. 

HBia«* — BXTjnBioir. 

A^ by MswiU, devised a freehold esflate to his 
wife, daughter, and nephew, for life; and after 
the deeeaaa of the fnrrivor of them, to the 
« right faeifs** of the testator. After the testa- 
tor's dec^aic, the wife, daughter, and nephew, 
in coiuunctioD with the eldest son and b^r«l? 
law of the testator, join, in a convevance to S* 
to Uses to bar dower. Can the eldest son and 
heir of the testator legally conrey as his "^ right 
heir T before the decease of the devisees for life ? 

W. T. 



MTfOmVUMMTm -* CONSmBEATIOK. 

It an appointment to a danafatcr's husband, 
the coosideration bein^ natunu love and afiSNv 
tioD, a good consideration to raise a use ? And 
if words of gift or conveyance be inserted in the 
appointment, which are not authorised by the 
original powet*, and it turns out that the ap- 
pointment is invalid for want of due execution, 
m what manner will the deed operate, if at all, 
in oonsequence of such words or gif^ or convey- 
ance being iotroduoed. J. J. - 

* As to the general oonstitotiiM of the Court, 
see ofi/^, pp. 1. and 19. 



navns. -— raaBHOLos. 

if „ by his will, gave as follows : — ^ I do jpve 
and bequeath unto my wife, my two dwelling- 
houses, with the orchard and gardens, &c^ and 
all the goods and every thing belonging to me ; 
and I do hereby constitute and appoint my said 
wife sole executrix of this my will." The 
houses and lands mentioned ra the will are 
freehold. What estate does the testator's wife 
take in the freehold houses and lands ? 

H. B. A. 

VEMOOR ANn PUaOHSABa, — COMniTiONS or BALE. 

A stipulation is contained in conditions of 
ftale, that no person shall retract his or her bid- 
ing. A, B. Did 5000iL at a pubKc auction, and 
immediately afterwards retracted his bidding, but 
neveitheless was declared the purchaser. A. B. 
refuses to sign the contract of sale. What 
remedy has the vendor to compel A. B. to sign 
the contract? And •would not A, BS not 
baviqg heard the conditions of sale read in the 
auction foom be a good and Miffident plea to 
aoyjection that mMt be brought against him? 
— rtdr 7 Jannan's Conveyancing, part 2. p.S95. 

' V. al. 

1 

COFYBOLD. •^ MA&JIIAGS. 

il., possessed of a copyhoU estate,^ manied 
bis first wife's sister»,died, and lef^ her his widow^ 
no charge or entry beiQg made in the Eodesiaat 
tical Court; against the marriage. . It this mar* 
siaae valid, so as to entitla the widow to her 
widow's estata in the oapyhold?) , 

H* B. A* 



WILL. — coimisaBircTr 

2. JS., by ber will duly execoted, gave a 
freehoU house and garden to /• IT., his heirs 
and as sM Ss , after the death -of her sister, A» W.t 
but if Z IT. sbonld diewitiiout issoe^ then she 

Gve the same house and garden to T. W^ 
other of /. W^ his hdn and assigns fi»r everv 
"Nevertheless she chai^gtd the same wiUi and 
for the pajment of %SL within two years-after 
the death of her sister, A. H^., to and amongst 
the brothers and sisters of the said /. H^., shaiw 
and share alifce.*' A, W* is dead, and •/. W* is 
hUo dead wkhoat sssae ; bnt hairing in his IMm 
time. suflRsred a reeovenr, and «onvejed -the 
estate to E^ B. in fee. What estate dld/i ITw 
take under the wili? 



MOatOAaB. -— TEOST. 

A^^bmg a trustee for an infant, placed out 
the greatest port of bis fortune on the moitgago 
of a fireehoia estate^ since which the mortgagor 
is dead, leaving the son an infant. What me» 
thod can be taken by the mortgagee to procure 
j^ymeat of the principal money advaaosd, and 
the intcsest now due ? And will not the Inftm^ 
son, if a bill of lereclosure be filed, be obliged 
hi appear by< guardian, and soAr a dedree to 
.against bun, or redeem the mortaaee ? 

Jul. D. A. 



C0PTS0L08.-* HEIR. 

A copyholder in ftse covenants to santnder 
and dies before a surrender. The cbvenantec^ 



Qumtf. 



» 



inth the ooncttrrence of the heir of the cove- 
pantor» applies to be admitted C^ the steward 
inabt od the heir being first admitted ? If not» 
can he claim a double fine ? G. 



UtW OP LJNPIORD AND TENANT. 
NOTICB TO QUIT. 

A. enters into a written agreement with B, to 
let him, B., part of his house for twelve months 
eeriam; one quarter's notice to.be givef) by 
dther party previously to the twelve months ' 
^piring, to quit possession. After B. has been 
in the apartments about six wed(s,.\/l. lets his 
house to C,f and quits possession. C. is anxious 
to have the agreement between A. and J7. can- 
celled> and a new agreement entered into be- 
tween himself and B., in which a quarterns 
notice only at any tifne thereafter shall be given 
by either party to quit the apartments. B., 
who is desirous to keep possesion for the twelve 
monthsj, refuses to enter into any new agree- 
ment with C% and C, has stated hu determina- 
tion to endeavour to get rid of B. by giving 
him a quarter's notice to quit possession, if 
tnch a notice be.given^ is J?, obliged to quit? 
and if be is^ what is B.^s remedy under the 
agreement from A» to himself? There is no 
covenant in the agreement for quiet possession 
during the twelve months;' but'woula not this 
be understood ? and if B, should be mblested, 
would not an action lie against' J^? or h'oW 
thouldJ9.act? B. 



OABDEN. mTi7mBa« . 

Can a tenant from year to year (not being a 
gardener or nurseryman^ on quitting, legally 
tfike away all roots, such as tulips, hyacinths, 
and others of the bulbous kind, growing in his 
garden ? Can a landlord commence any and 
what other action than waste for an InfracUon 
of tb]4 role by the tenant? Vide 1 Camp. 
N.P.C. 227. J.J. 



XiiStKtBi FOB BENT. 

A^ tenant in fee simple, demises a messu^ 
to B, for years, and dies, bavins demised the 
premises to C. B. was indebted to il. at the 
time of his decease in half a year's rent for the 
d^iised premises, for the recovery of which, il/s 
executati distrained J9.'s goods iwehe months 
after the testator's death. Could A*% executors 
legally make this distress under the statute 
as Hen. 8. c37..? T.J. 



DXLAFIOATI0N8. — WAVBB. 

j|. granted a lease to B, for a term of twenty- 
one years; and at the expiration of the term. Am 
allowed B, to remain, ana accepted one quarter's 
rent. Does the acceptance of the rent, or 
letting B. remain over nis term, wave A*s right 
of dilapidations ? and what is A*^ remedy to 
enforce the same ? R. F. jL 



-: COMMQJfM^*' ' 
A0ABBtfB)9T.—- STATfJTE OF VRAVD8. 

Two persons enter into an agreement to cany 
on business as copartners in trade;, such agree- 
ment is on a 1/. stamp, and contaitis a covenant 
that it shall remain in fbrce for two years. Can 
such agreement be enforced ? ' J. S. ' 



FBMS COVBHT. . 

Is the wife ofa convict felon who has received 
sentence of transportation, liable to be sued for 
such debts as she may contract after her husband 
is attainted ? and if so, is she to be sned asfnue 
MidePcr ho% otbeni4se ? ' J. Si. 



• ^^ 

The borough of A., bv charter, has a mayor,* 
steward or recorder, and town clerk ; the two 
former of whom compose the Coutt of Record 
of the borongh, the latter beingthe mere officer 
of the Court. The mayor impoints persons to 
execute the process of the Court, called Ser- 
jeants at mace, who are nsoally his own servants^ 
and men of no. SBbstanoe. Debts iiot eaEcaedihg 
KX)& are recoverable iv» this Court of Recerd;.' 
watrrants for the arrest of debcon on mene 
proeesa are direoted to the Serjeants at mace of 
the borongh, which are- signed by the town 
clerk, and bv him' delivered to the seijeants to 
execute, liie tewp cleik reeetves all feet wftneb 
undersberifis are entitled to on the execntion 
of writs from the superior Courts. The Serjeants 
at made, having arrested a debtor,, n^ligently 
suffered him to escape from their custody. 
Against whom will an action lie at the suit of 
the creditor for the escape complained of? 
The case of Hdroyd v. Breare, 2 B. ft Aid. 
473., seems to be an authority in favour of the* 
mayor; but n not the town clerk, under the 
circumstances, liable to the creditor in an action 
at his suit for the escape of the debtor? 

T. H. 



BVIUBHCB. 

The Lord Chief Justice Is reported to hav^ 
said, in Bichmond v. WWti, ^ that he could not 
recdve any evidence of any conversation which 
had taken place with a view to a compromise. 
Any conversation with a view to a compromise 
IS without prejudice. A man has a ripht 'to 
buj his peace,' as it is called ; and therefore any 
thing he says with a view to that, cannot be 
made evidence against him." How is this to 
be reconciled with the cases of WaUaee v. Small^ 
and WatU v. Lawton^ Mod, and Malk. 446, 
447.? See Waynumw. HUHari, 1 Bing. 101. 
Perhhps tome of your readers wiH ^tate what 
the law is as to receiving such evidence. 



TBNDEB. — NBW DEMAND. 

An application is made for payment of a debt ; 
the debtor tenders the amount before acdon 
brought, and the same is refused by the creditor. 
Is the subsequent demand (which is necessary 
previously to an action being commenced) to 



do 



SSmxIktnm. 



be made of the dehtor pertonMff or would a 
demand made to hb wife, servant, or other 
^genty be sufficient? E. S. 

BJBCTMKMT. -— COSTS. 

An action of ejectment was brought in Tri- 
nity term last, but the plaintiff dia not give 
notice of trial. A second action beine com- 
menced in the ensuing term, can the defendant 
compel pi^yment of the costs of the fint action, 
oonsideruig that no notice of trial had been 
given? 

INFANT TRJU>BR. 

J., an infant, trading on his own account, 
having become insolvent, makes an assignment 
to trustees for the benefit of his creditors : no 
notice whatever- is given to B^ a creditor, until 
after the estate is divided, and he is in conse- 
quence excluded ; nor was he aware of the in- 
ttmcy of ii, until the latter pleaded it to an 
action brought by B. for the recovery of his 
demand. Will the plea succeed ? 

DECLARATIONS. — ORIGINAL. 

I am about to declare in an action by original^ 
but I am at a loss to know whether the declara- 
tion should be according to the old forms, bei^g 
the same as the original writ; or whether it 
must not be framed aceording to the new rules, 
which would cause a great. variance between 
the original writ and the declaration. 



MISCELLANEA. 

EXECUTIONS. 

Executions were removed on ordinary occa- 
sions from Tyburn to the Old Bailey at tne door 
of Newgate on the 9th of December, 1785. 
Every one pf these excutions, I was told by Mr. 
Reed (178^), is attended with the expense of 9/. 
Twenty persons were hanged at once in 
February, 1785. — ^fgge, 531 . 



of the City of Canterbury was execudoner tof 
the County of Rent temp. Hen. TL and Hen. HL 
for which he had an allowance from ^e sheriff, 
who was rdmbursed from the Exchequer, or 
20f. per annum. 8 Madox, HiiU Excheq, 379. 



A GENTLEMAN HANGMAN. 

Ralph Burke, whose real name was Brokes- 
mouth was in 1616 York herald, and not content 
with being mischievous was the most tnrbulent 
and malicious man that ever wore the king's 
coat ; afterrwious other malversations, he put » 
trick upon Sir Wm. Segar, Garter Eng of Arms^ 
which nad very nearly cost both of them their 
places. Ralph Brooke employed a person to 
carry a coat of arms ready drawn to Garter, and 
to pretend it to belong to one Gregory Brandon, 
a gentleman who had formerly lived in London, 
but then residing in Spain, and to desire Garter 
to set his hand to it. Now this Gregory Bran- 
don was the common hangman for London and 
Middlesex. All the circumstances of the <»se 
being confessed, Garter was by order of the king 
committed ^to prison for negligence, and the 
herald for treacnery. Be this as we find it, yet 
was Gregory Brandon, the hangman, become a 
gentleman, and as the bastard says in Ring John, 
*' could mdce any Joan a gentlewoman." It seems 
clear that the office of hangman was hereditary 
in many families. The familiar name was for- 
merly Gregory, See Grey's Hudibraa, vol. ii., 
p. 163., but has since been superseded by the 
name of Jack Ketch. 



SXSCOTIONBR« 

This officer was anciently in some parts of the 
kingdom annexed to other posts, for the porter 



OFFICE OF SHEBIFF. 

The sheriff is, by being so styled m the Kinjg^ 
patent under the Great Seal, an Esquire^ which 
raises him to that rank, unless he has previowdy 
had the title adventitiously. None were aoK 
ciently chosen to this office but such gentlemen 
whose fortunes warrant it; so, on the other 
hand, merchants and other liberal branches of 
the lower orders were admitted first into the 
rank of gentlemen by a grant of arms, on proper 
qualifications from the Earl Marshal and the 
Kings of Arms respectively, according to thdr 
provinces. — Pegge^i Curialioy 334. 
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— — ^ ** Qjttod magis ad nos 
Pertinety et nesdre malum eit, agitamus." 



HOEAT. 



THE NEW CRIME IN OUR CALENDAR, 
AND THE MEANS OF ITS PREVEN- 
TION. 

Ws hare hitherto been silent concerning 
the late horrible circumstances that have 
added, on the clearest evidence, a nev 
crime to a catalogue sufficiently dark and 
numerous. Humanity revolted at the 
thought that " Burking " could become a 
word in our language ; we were raody to 
believe that the crime had begun and ended 
with its loathsome discoverer; but its exifr- 
teQce is now rendered &tally certain ; and 
although we have hitherto recoDed from 
entering upon a subject so sickenmg — more 
narticukrly before the supposed murderers 
had been tried — we now feel so strongly 
that means must be devised to put an efec- 
tual atop to this British canmbaiism, that 
we shall give our opinion on it. 

*^'Barking," then, exists. It has now a 
palpable form and habitation. If the pre- 
sent state of things be suffered to remain, it 
must continue to exist. Nay, the very 
clamour now raised, as it will render the pro- 
curing subjecU more difficult, wiU heighten 
their price, and increase the horrid stimulus 
to the crime. We can well understand 
that those who are unacquainted with the 
greater vices except from hearsay, — who 
can &ncy nothing worse than the burglar, 
the coiner, or the murderer, — we can un- 
derstand that it is difficult for them to 
imagine the class of ruffians to which Bishop 
and his associates belonged. In crime there 
is a ^ lower deep," the m^te sight of which 
would make an ordinary person shudder. 
There is in London a crew of beings which 
form the link between the man and the 
fiend — steeped to the lips in infamy — 
feeling neither shame nor remorse — exist- 
ing but for guilty purposes — horrible even 
to themselves and their comrades — in the 
daily practice of vices too fearful even to 

NO. LX. .. , 



name.* To tliis dass does the Burker 
bel<Kig, and to him the murder of a fellow 
creature is as dust in the balance ; more 
peculiarly a murder which is a direct source 
of gain, and which is comparatively difficult 
to detect Let not the public* then, suppose 
that the crime will cease with its recent 
punishment. It must increase — it is now 
going on ; — the horrible trader is at this 
hour at work, — he is spreading his fearful 
net — he is already entangling the unwary 
and the thoughtless — he is mixing the in- 
toxicating cup, — even now his dutch is on 
the throat of his victim ! 

This, then, is the s^te of things; and 
were there no remedy, we could but shudder 
at the picture* But the means to prevent 
the crune are in oifr power; and we, in 
common with many others, oedl upon the 
legislature to adopt them, with some further 
suggestions of our own. The choice seems 
to be this; either to prevent dissection 
altogether, or to authorise it, and provide 
the means for carrying it on lawfully and 
effectuaUy. To prevent it altogether would 
be to do all in our power to stop the pro- 
gress of a science of much benefit to man- 
kind, which has made more rapid strides 
within the last fifty years than in all tlie 
preceding space of time put together ; and 
to reduce the next generation to the stand- 
ard of knowledge existing in the seventeenth 
century. This cannot, then, be the proper 
course. Parliament must therefore provide 
the proper materials for continuing the 
study of this beneficial sdence. The 
proper tubjecU have frequently been men- 
tioned. They consist of all the undaimcd 
bodies of those who die in public hospitals 
and in poorhouses. There is doubtless,- at 



* If this be thought to be overstated, let the 
reader consult the evidence given in the Report 
of the Anatomy ConmiUtee before the House of 
Commons in 1828. 
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present, some prejudice extstin^ against this 
proposition, — ther^ has been sdrae outcry 
about it, — nay, we will go the length of 
saying, that we would not agree to it, 
but for the reasons — the neoessiity -^for 
assenting to it ; — on the one hand, the great 
benefit to mankind ; on the other, the pYe- 
vention of a horrible crime. But the feel- 
ing against it, when examined, will be found 
to proceed from mere prejudice. In otiier 
countries, and at former times, this feeing 
certainly did not exist. In Egypt, bodies 
were preserved by being made into mum- 
mies, — a process which required the removal 
of the viscera. Among the Greeks and Ro- 
mans, the body was bunit. Our kin^ and 
distinguished ' men have llohg Been em- 
boweued, their hearts being generally sepa- 
rated fVom the other parts. Ami m these 
modes, it is to be remembered. Were adopt- 
ed fyr doing hcftiour to ikie <kead. The de- 
sire, thel'elbre, that the bodies of our friends 
should be buried in the earth, and should 
thefe rdt and decay, will be found to be a. 
mere prejudice of the tiines ; and it is only 
necessary to prove that a benefit woidd re- 
sult Irom a partial alteration of die system, 
and a reflectmg man wHl at once •agree to- 
it. There is also this practical ^fficidty ; 
that all practitioners in medicine, in taking 
their degrees, are required t6 show their 
profidency in anatochy, and are responsible 
in practice fbr any ignorance in the science. 
The propositions, thereA)re, that We would 
submit Kir the adoption of the legislature, 
are these : — 

1. That all trafRc in' bodies in any way, even 
to a hospital or licensed school, sbonld be pro- 
hilnted, and that it be made fblony either to buy 
or sell a human body. 

8. Thatcertun hospitals and schools, properly 
licensed, sbail be entitled, in a given proportion, 
to all the unclaimed bodies in the dead houses, 
in hospitals and poor-honses. 

3. And that it be made no longer a part of 
the punishment of a murderer that his body be 
dissected. This will lessen the odhim at present 
affecting dissection. 

At the time that we write this, however, we 
are well aware of the strong prejudice which 
exists in the minds of the ignorant and unin* 
formed of all classes against the second of these 
propositions. To overcome this, we consider it 
to be absolutely necessary that there should be 
some self-devotion to the good cause. It has 
been said that the bequest of a testator's body 
to a sui^eon for the purposes of dissection 
would be void. We are not aware of any au- 
thority fbr this proposition, and we venture to 
pronounce it unfounded. Wc sincerely hope, 
then, that the roost effectu^ means will be taken 
of abatina this prejudice-— the best will be the 
bequest of bodies for anatomical purposes. Nay, 
we could wish that it should be a necessary 
formulary that every body before burial should 



be submitted to surgical inspection. The prac- 
tice wbruld then cet^ to be associated with any 
uirpleasant ideas; it would become familiar to 
us ; and we are satisfied, that after the custom 
had existed fur some time, we should be surprised 
at our present feelings against it ; more particu- 
larly when it is remembered, that it is the on(^v 
certam means of ascertaining the real cause of a 
mortal disease. At the risk, then, of exciting a 
smile, we earnestly exhort our readers to tie 
these observations into their serious consider- 
ation; and as every man has it in his power to 
make this legacy, let him immediately set about 
it ; and sincerely and devoutly we will ask any 
one of them, whether, having lived out their 
time, and performed as far as they are able the 
duties allotted to them, they could wish any 
better lot instead of mouldering in the earth, 
than that of their thus advancing the general 
benefit of mankind. 



CHOLERA. 



ON THE LAWS F0& TH^ faEsaRVAtlON OT 
TBE PUBLIC HEALTH, AND THE REVOVAL 
OV NVlSAyCES, PAftTICULAaLY DVRINO THK 
tfREVALllNCK OV INFECTIOUS D18SASS8. 

We enter upon this subject at the present time, 
not only because k has been sugs^ested l^ dne of 
our eanieit supporter^ but en ocUMihtof tbe 
paUic attestion whidi it has ezciled^and th« 
enquiries whioh haVe bedi made regifepdkig 
the powers and duties of those to whMu is in- 
trusted the protection of the public health, so 
far as the law has made provision for it either 
under ordinary circunfStances, or during th^ 
prevalence of itifections diseases. Severri ques- 
tions also arise on the responsibilities, cf^il and 
criminal, of those wlio oppese or negieet tM 
wholesome restraiats and rqnulatiobs whether 
of the statbte or the oommoa law. W^ pro- 
ceed, therefore, to consider this im|K>rtant 
matter as fully as our space will admit. 

In commencing the view which we intend to 
take, it is not unimportant to observe, that the 
question of the contagununess or non-^mrte* 
gioutness of tlie fearful disease' which is said te 
have made its appearance in the northern part 
of this country, is an important ingredient in 
some of the legal questions which uiay arise 
connected with the subject. 

If it be established, tnat the disease, during its 
whole progress, has been propagated by the at- 
motphere and not by personal contact, the of* 
fence of all those nuisances which corrupt the 
atmosphere is greatly aggravated, and the older 
cases to which we sballhave occasion to refer 
— those of lepro^ and small pox -^ dangerous 
as they are deemed in their immediate locality, 
are not so flagrant as the contamination of the 
air which mignt rapidly spread around a popu« 
lous neighbourhood. 

In an able pamphlet just published,* it is ob- 
.III ■ -■' — • - 

' ' Observations on Cholera, comprising a De- 
scription of the Epidemic Cholera of India, the 
Mode of Treatment, and the Means of Preven- 
tion. By T. J. Pettigrew, F. R. S., &c 
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served, that' ^ iitfedikm is generally understood to 
impljfr tbe communicatioii of disence through the 
medtiifn of the atmosphere; contagion, the com* 
mufiicBtioo of dcoease by actual contacL** P. 24. 

There appean^ indeed, to be good ground for 
condudiag that the disease is generated in a 
oercaiii state of the atmosphera. ** ft has 
arisen (says Mr. Pettigrew) in districts far re- 
Bu>yed mm each other at nearly one and the 
saooe tkne, although in general the progress of 
the disease is slow, with few exceptions, rarely 
woBBms mare than a few miles a day.** 

" Haa it been propagated by contagion, it 
BaBt'Becetsariiy," he observes, *^ hare au^ent- 
ed in proportion to its continuance, until sub> 
jects for Its influence were exhausted, or some 
ageot nore powerful than itself arose to check its 
fiiry. Wliea the Marquis of Hastings marched 
his amy to a more elevated and healthy shua* 
tion, the disease declfned. Had the continuance 
of it depended upon contagion, surely the sick 
aad their baggage would have bten sufiieieBtto 
faav« fcfl^ Qp the disease." P. 95. 

If thtt view of the subject be well established, 
it beoomesofthe highest moment that the several 
Boards of Health, assisted- by the proper local 
autiiorities, and die magistrates #heare necessary, 
•hoald oomimie their iaiiportaiit hibours in re- 
■Mviag eireff v«stige of nuiRUice wfeidi is in the 
least ^culated to cormpttheair. 

In ibrtfcenmce of this object, we dmll here 
present a brief eeconnt o( the law in relation to . 
the ftt^oval and prevention of nuisances. 

let. Ai Omrnxm Lam> — All those kinds of nui- 
sances^ such as oflensive trades and raanufac^ 
titre^ wliich, when injurious to a private man, 
are actionable^ are, when detrimental to the 
public, punisbfkhle by public prosecution, and 
subject to fine, according to the quantity of the 
naadeoiefliior. As an instance, it maybemen- 
tioocd,that the keeping of any hogs in any city 
or Bsaiket town is indictable as a public nui- : 



Tbe mode of prosecution is generally by in- 
ffictment; but in some cases the law allows the 
sumnHnry remedy of abating the nuisance. 
Common or public nuisances, however, being 
saeh ioeoavenient or troublesome offences as 
annoy the community in general, are indictable 
only, and not actionable; as it would be unrea- 
soimble to give every man a separate right of 
action for what damnifies him in common onlv 
with the real of his feiiost subjects.*^ For this 
fea^oD, no person, natural or corporate, can 
have on action for a public nuisance, or punish 
it I but oidy the King, In his public capacity oi 
supreme jgov^rnor ami 'piUerftsmiMt? 

The reason why the law allows a summary 
method of deine one's self justice, is* because 
iajuriies of this kind, which obstruct or annoy 
such things as are of daily convenience and use, 
require an immediate remedy ; and cannot wait 
for the slow progress of the ordinary forms of 
justiee."* 

Abfltenent or removal of nuisance is classed 

• Salk. 460. 

^4Comm. c.I3.p. 167.; 5Rq>.7S.;l Inst. 56^.; 
1 Vent. 208. And see 5 Com at. c. l^. p. 219. 

• Vaugh. 541. 342. . ^ 3 Comm. 6. 



bv Blmokttone among the species of remedy 
allowed by law through the mere act of the 
jiarty injured.* This abatement, removing or 
taking away, may be performed by the party ag- 
grieved bjT the nuisance, so as be commit no riot 
in the domg it. ' 

sd. Bif Statnte.^The 57 Geo. S. 0. 29., ind* 
tuled ** An Act for better paving, improving, and 
regulating the Streets of the Metropolis, and r^ 
moving and preventing ATaifflCficcfandObstruction^ 
therein," enacts as follows : — 

That nuisances and annoyances from throwv 
ing ashes, dust, dirt, rubbish, or any other fiUk 
whatever^ in streets, shall be prohibited, on pe^ 
nalty of not less than 40v., nor more than 5/., 
£>r each ofience* — § 64. The like penalty is to 
be inflicted for annoyances from showboards, 
baskets, stalls, wares, and other matten; and in 
case of any renewal of the nui&ance afler notice, 
all such articles may be seized and sold. — § 65. 

Hogsties, slaughter-houses, and akt other 
M ATTsa, which inihe judgment of tie eontmieriom- 
er§^ te.is a yuMAvcx to the aiher inbabitaiits, 
m, on complaint d any inhabitant, and due 
investigation, to be removed after seven days* 
notice, under a penalty of 10/. for every n^lect ; 
and the party may be indicted, and the nuisance 
abated, as in the case of public or commoa 
nuisances. — § 67. 

No swine to be kept, or sufifered to wander 
in the streets, aor ai^ Inne to be slacked therdn, 
— §§ 68, 6». 

For leoioval of auisanoes, a repetition of the 
nodoe is unneoesaary.— $ 66. 

Certain offensive slops are to be removed in 
covered carts, on pain ofrs/.— $ 73. And night soil 
to be emptied only during eertain hours, -^f 74* 

The following are the fnriocipal cases relating 

to INFECTIOUS DISEABBa : •— 

The writ de leproto mnovendo li^ for thoae 
who appeared to the sight of all men by their 
voice and sores to be lepers, and not for those 
infiected with the disease, bitt not outwardly in 
their bodies. ' 

Lord Hale expressly mentions the small-poK 
as one of those contagious diseases which, if a 
man be infected with, and goes abroad, whereby 
another be infected and cues, it is a great mis- 
demeanor in him. ^ Hawkins speaks onlv of 
the offences against the public health, such as 
spreading the plague and neglecting cpiarantine.' 

From the ca:<.e of Rex v. Sutton* it would 
appear that a house kept for inoculating for the 
small-pox is not indictable, though the indict- 
ment roust be quashed by demurrer, and not 
by motion. 

Lord Hardwicke thought the boildmga house 
for the reception of patients inoculated with 
the small*pox was not a public nuisance ; and 
upon an indictment of that kind there was an 
acquittal. And he added, *' The fiears of man- 

* 3 Comm. c. 1. 

'5 Rep. 101. 9 Rep. 55. 
' Fitz. N. B. 534. 

* Hale's P. C. 432. 

* Hawk. P. C. 52, 53. 

^ 4 Bnrr. 2116. And see Res v. WUncr and 
ykhols, E.T. 6 G, 3. 
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kind, though they may be reasonably will not 
create a nuisance." * 

Mr. Justice Ite Blanc, in the case of T^e King 
▼. FantandUlo, ^ said that there could be no 
doubt in point of law, that if a person unlawfully, 
injuriously, and with full knowledge of the fact, 
exposed in a public highway a person infected 
with a contagious order, it was a common nui- 
sance to all the subjects, and indictable as such. 
** No person," added the learned Judge, '' having 
a disorder of this description upon him, ought 
to be publicly exposed, to the endangering the 
health and lives of the rest of the subjects." 

In the King v. Barrett^ Lord EMenborough 
held, that though inoculation for the smalUpox 
may be practised lawfully and innocently, yet it 
must be under such guards ^ not to endan^r 
the public health, by communicating this in- 
fectious disease. 

The act 6 Geo. 4. c. 78., for repealing the 
several laws relating to quarantine, and making 
other provisions in lieu thereof, appears to us 
sufficiently important, in relation to the present 
subject, to induce us to lay before our readers 
the following abstract of its principal sections, so 
far as they relate to the non-intercourse at the 
ports off which the vessels may lie, and the in- 
land communication with such ports. 

By the second section, vessels are liable to the 
quarantine regulations, which come from or have 
touched at any place from whence the Privi/ 
Council shall have adjudged or declared it pro- 
bable that the plague, or any infectious ditease, 
or dhtem^r btghfy dangeroui to the health of 
his Majesty's subjects, may be brought. The 
notification of the order in council must be by 
proclamation in the London Gazette. 

The Lord Lieutenant of Ireland may also give 
directions, by proclamation in theDubiin Gazette, 
where vessels shall perform quarantine, &c. — § 4. 

The Privv Council, by § 6., may make order 
as they shall think necessary upon any un/oreteen 
emergency^ or in any particular case or cases 
with respect to any vettef arriving under any 
aUrming or suspicious circumstances as to in- 
fection (though not from the places prohibited 
under the second section). 

So far this provision is confined to shipping ; 
but the statute further authorises the Privy 
Council, in case of any infectious disease ap- 
pearing! '" '^^ United Kingdom or the islands 
aforesaid, (Guernsey, Jersey, Alderney, Sark, or 
Man,) *' to make such ordert, and give such 
directions, in order to cut off all communication 
between any person infected with any such dis- 
ease and the rest of his Majesty's subjects, as 
shall appear necessary and expedient." — § 6. 

Thus there appears to be vested in the Privy 
Council the most ample powers, in case the 
danger to the public should appear imminent ; 
. and of course no Court can control the exer- 
cise of a power thus conferred by the legislature, 
which can alone restrain it. 

Passing over the regulations of vessels out at 

• 3 Atk. 750. 

^ 4 M. & S. 76. This was a prosecution for 
carrying a child infected with the small-pox 
along a public highway. 

« 4 M. & S. 279. 



sea, we niay notice that masters of vessels, on 
arrival, are to eive to pilots an account of die 
places at which they shall have loaded and 
touched ; and the pilots are to give notice of 
the proclamation requiring the performance of 
quarantine. — §11. And to give notice if any 
articles be on board liable to quarantine.— $ 12. 

There are also regulations for better ascer* 
taining whether vessels be actually infected, or 
the persons on board liable to orders touching 
quarantine; and the masters of vessels refusing 
to answer interrogatories, or answering untruly, 
are subjected to a penalty. — $ 14. 

Vessels subject to quarantine arriving at waj 
port other than that at which it ouebt to be per- 
formed, may be forced to repair to 3ie appoiated 
place* And masters of vessels that have touched 
at infected places, &c. omitting to disclose, ot 
to hoist signal, are also lencwred liable to a 
penalty. — 5 15. •* 

Masters, &c. quitting vessels, or permitting 
persons to auit, or not conveying the same to 
appointed places ; or coming in such vessds, or 
going on board, and quitting them befoie dis- 
charged horn quarantine, liiSile to punishment 
and penalty. — ^17. 

Then follow the r^ulations for punishing dis- 
obedience, or refractory behaviour, in persons 
under or liable to a quarantine^ or persons having 
intercourse with them.— 4 18. 

Persons quitting vessels liable to p e r for m 
quarantine, may be seized. — § 19. 
^ Intercourse with stations allotted for quaran- 
tine of vessels, may be prohibited by order in 
council. — § SO. 

Goods liable to perform quarantine i to be 
opened and aired, as oirecfced by order in ooiMbil, 
and proof thereof to be made, and a rtrtiififau 
to be granted. — § 84. 

Landing goods, &c from vessels liable to qm^ 
rantine, or receiving them, or secreting them 
from vessels performing quarantine, liable to pe- 
nalty. — § 26. * 

We have thus detailed the powers of the 
proper authorities, both to prevent and remove 
every thing in the nature of a nuisance, which is 
calculated to injure the public health; and the 
liability of individuals for acts tending to, or oc- 
casioning, iniuries of that nature. 

We would not hold lightly the apprehensions 
of any part of the public, wnich, profierly rnni- 
lated, may lead to wholesome precautions. But 
on the other hand, no one should be permitted 
needlessly to invade the rights of private pro- 
perty, or injure the interests of trade, on th& 
ffround of an alarm not sufficiently warranted. 
It is fit, therefore, that the danger should be as- 
certained before any extra/ordinary measures be 
adopted. We conceive that xh<& ordinary means 
and remedies for the preservation of the public 
health should be rigidly enforced, and these we 
think will be found fuUy sufficient, without r^ 
sorting to the powers vested in the Privy 
Council, or to any additional means of security 
which thelqpslaturemitfhtbeinduced to authorise 
if circumstances should render them necessary. 

' The penalties vary, according to the oflence, 
from 50/. to 500/. ; and the punishment is froin 
six to twelve months' imprisonment, brides the 

nnnalf t.' 
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PRACTICAL POINTS OF GENERAL 

INTEREST. 

No. XIV. 

WHEN A BILL OF EXCHANGE DRAWN BY 
A MARRIED WOMAN WILL BE VALID. 

Im Barlow v. Bishop, 1 East, 432., it was held, 
that aLthoagh a note given to a married woman, 
knowing her, to be such, with intent that she 
diould indorse it to the plaintiff in payment of 
a debt which she owed him (in the course of 
trading in her own name with consent of her 
hvband), yet the property in the note vested 
in the husband bv dehvery to the wife, and no 
interest passed by ber indorsement to the plain- 
tifl; 

In a ▼effy late caae, Prettwick and another 
▼. Mmnkail, 7 Bine. SSB,^ the circumstances 
were these. — Mrs. JLydia Bickerstaff was a mar- 
ried woman, and kept a school, at which the 
defendant had placed his daughter. Upon ap- 
plkaiion by Mrs. Bickerstaff's husband, the 
defendant accepted this bill for the expense of 
his danghter's education. But considering that 
his engagement was rather with Mrs. Bicker- 
staff thaa^ for her husband, he requested that 
the bill might be signed by her; in compliance 
with that request, Sthouah the husband drew 
the bill, it was signed and indorsed by his wife 
in his presence ; and the husband obtained the 
Yafaie<of the plaintiff's, in whose service he was 
then living. The question was, whether the 
iodonemeat of Mn. B. would pass the property 
lathebiB.^ 

"K^dtd C. J. said that this case is clearly dis- 
daguishable from Bwrhw v. Buhop. In that 
case^ the party to the note was a married woman, 
carryii^ on trade as a feme tole : the note was 
giren tor her benefit; and it does not appear 
that the husband was cognisant of its existence. 
Here the husband puts the whole in motion at 
the outset ; he calls for the defendant for pay- 
ment of a sum due to his wife for the instruction 
of defendant's child, and himself draws the bill, 
which is afterwards sij^ed and indorsed by the 
wife. The defendant is also acquainted with all 
dke drcumstances attending the bill ; for he had 
before accepted a inll drawn in a similar form 
at his own request. The husband then takes 
the bill to the plaintiffs, and obtains value for 
it through the indorsement of his wife made on 
the bill in his presence, and with his assent. In 
Barlow T. Biihop, Lord Kenyon said there was 
not sufficient ground to presume that the in- 
dorsement was made with the husband's autho- 
rity: here it is not necessary to presume that 
lacty for diere u actual proof of tne husband's 
authority; proof enough to bring the case 
within the decision in Cotes v. Davis, 1 Camp. 
485., where the maker having promised to dis- 
<!harge a note indorsed by 9^ feme covert to whom 
fae had made it payable, her indorsement was 
held to Test a legal title in the plaintiff; and 
Lord Ellenbprough ' said, ''after the acknow- 
ledgments and promises of the defendant in this 
case, it may reasonably be presumed ligainst 
him, that Mrs. Carter had authority from her 



husband to indorse the note in question." Here 
there is no necessity for presuming the husband's 
authority, of which there is actual proof. 
Parke, Gaselee, and Bosanquet JJ. concurr^. 



REVIEW. 

A Legcd Argument^ showing that Tithes are 
the Property of the Public and of the 
Poor. By Win. Eagle, Esq., of the 
Middle Temple, Barrister at Law. Saun- 
ders and Banning. 

We noticed at considerable length the 
first edition of this pamphlet, and we ob- 
serve that Mr. Eagle has availed himself 
in the present edition of our correction of 
some inaccuracies in the first. We now 
mention it for the purpose of extracting a 
portion of his preface to the third edition. 

''I have been asked," he says, ** what course 
ought to be pursued, andwhether, in particalar, 
a bill in equity would lie, to compel the pos- 
sessors of tithes to appropriate to the poor and 
the reparation of the churches, the two third 
parts of the tithes which they bold in trust for 
those specific purposes. My answer to this is, 
that the abuse is of too long standing to be 
remedied by an application to a Court of Equity, 
and that the proper and usual remedy in such 
cases is, a legislative enactment, declaring, re- 
storing, and confirming the ancient rule and 
practice of the law ; and that the parliament 
should be petitioned and the members of the 
reformed nouse of Commons instructed to pass 
a law to that effect. The law of tithes affords 
several instances of such enactments, in cases 
where it has been found necessary to check the 
encroachments of the clergy. But as some time 
may possibly elapse before such a statute can be 
passed, 1 think that in the mean time it will be 
advisable that, in every parish where the in- 
habitants are desirous of having the tithes re- 
stored to their legitimate uses, a notice or 
requi^tion for that purpose should be delivered 
to the possessors of the tithes, whether such 
possessors be ecclesiastical or lay persons. The 
following requisition, which is about to be pre- 
sented from a parish in Suffolk, will show the 
form in which such notices should be drawn up. 

" * To the Very Reverend the Dean and Chapter 

of Ely. 
** * We, the undersigned, occupiers of land and 
rate payers in the parish of Lakenheath, in the 
county oC Suffolk, being advised that the rec- 
torial tithes of Lakenheath, which have been for 
a long time past appropriated to the private use 
of you and your predecessors, the former deans 
and chapters of Ely aforesud, are not vested in 
you beneficially, but are received by you in 
trust, as to one third part thereof for the use of 
the poor of the said parish, and as to one other 
third part in trust for the reparation of the 
church, and the other purposes tor which church 
rates are assessed upon the said parish, do 
hereby request that you will henceforth b^ 
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pleased to render andpay over two thindparta 
of the Nud tithes to the parish officers of the 
3yd parish, to be applied by them to auch re- 
ligious and charitable uses as aforesaid. 

'*' And in respect to the manor and lands 
within the said parish which formerly belonged 
to the monastery of Ely, and which are now 
in your possession^ we fartli^r require you to 
exercise those duties of charity and hospitality 
which constitute the tenure and condition upon 
which the said manor ami lancU were granted 
to your predecessors, in the reign of King Henry 
the 8th; .but which duties have been wholly 
neglected and abandoned by you and your said 
predecessors,' " 



On Canv^ano^i Evidence* By ThaQaB 
Coventry, Esq., of Lin<»ln'8 Inn, Barris- 
ter at Law. London, J. Ss W. X. Clarke, 
1832. 

This work seems to be written upon a plan 
the rererse of that ot Sir Edward Sugden, 
who selected an important subject, and ex- 
hausted it Mr. Coventry, on the contrary, 
follows out the principle of the division of 
labour much further man is usually deemed 
desirable in a work of science. We have 
here a book on a brancli only of the Practice 
of Conveyancmg; and, though we are willing 
to admit that •< Conveyancers* Evidence " 
is an important department of that practice, 
we do not recognise the propriety of sepa- 
rating it from the rest ofthe subject, which 
seems to us as entire as that of the system 
of practice of the Court of Chancery or of 
the common law Courts. One objection 
to Mr. Coventry's plan is, that the student 
or practitioner who procures this volume will 
be obh'ged to purchase others in which the 
whole ofthe practice is contained, and he 
will thus be burdened with a repetition of a 
large portion of the same matter. 

We tliink, however, that the author has 
ably executed the task which he has set 
himself; the style is tinusnally attractive 
for a law book, and the matter is well ar- 
ranged. No great research, however, is 
displayed ; and all the late decisions are not 
referred to on the various points nientioned 
in the work. The following is a brief 
aealysis of its contents : — 

* It is divided into eight chapters. The first 
relates to the proof of deeds, both more and 
less than thirty years old; comprising their exe- 
cution ; the interlineations, alterations, and era- 
snres, they contain ; their registration, stamps, 
and papcets ; deeds executed by attorney, and 
the proof of counterparts. The particular 
kinds of deeds are then considered, including 
private and local acts. 

The second chapter is devoted to the proof 
of wills. 



I • The third relates to ti^e nrodnction anil 
custody of documentary evidence, attested 
copies, &c. 

The fourth comprises the title of difierent 
kinds of property. 

In the fifth chapter, the diffeirent. cl^aracters 
ofthe contracting parties are investigated : 1st, 
of the seller, induding - trustees, executors, and 
administrators; sd, of the buyer, including 
mortgagees and annuitants. 

The evidence relating to the discharge of iti- 
cumbrnnces forms the subject of the sixth 
chapter. 

The seventh is confined to matters of pedigree,, 
and the sources of evidence on that subject. 

The last chapter treats of secondar)' evidence 
and necessaiy presumptions, which is followed 
by an appendix of forms of affidavits. 

A plan is -adopted, regarding the notes 
and reforenoe8> very nnusual, if not novel, 
and one which is altogether objectionable. 
There is, indeed, nothing new in placing 
the notes at the end of the volume^ and, 
when they are very voluminous, we think it 
a good arrangement; but where, as in tbe 
present work, they are exceedingly shovt^ 
it is decidedly better to place then at the 
foot of the page. If this remark be correct 
with regard to the note9, it is still more so as 
to the teferenees to cases and authorities. 
Hiese deviations in the technical part and 
approved method of book-making are more 
fanciful than judicious. )p twenty-two 
pages, called <* notes and reference^" there 
are, with scarcely any exoeptSafii, ^athttg 
but the names of cases. « 

There are some curious illustrations of 
the doctrines refofred to by the author, and 
of cases which have occurred in his own 
practice. With several of these we might 

* The following note is an exception worth 
extracting for its practical information; but this 
might have been appended to the text in. the 
page where it is referred to : — 

'^ If a deed be signed by a mark, the inferen^ 
is, that the party cannot read;, it should th^e- 
fore appear by the attestation, or by a separate 
affidavit if the attestation be silent as to the lact, 
that the deed has been read over and explained 
to the party, and that he usually signs his name 
by a cross. An instrument executra by a mark, 
may be proved from inspection by a person who 
has frequently seen the party so execute a dead. 
1 M00.& M. 176.516.; 9 B.&C. 869. Amark*- 
man is a sufficient witness to a will within the 
statute of frauds. 7 Bing. 458. ; 8 Ves. 534. 
185. The Bank of England requires the minis- 
ter ofthe parish and one churchwarden, or both 
the ohurchwar^ens without the minister, to at- 
test powers of attorney executed by a mark, and 
the attestation i^ust show that the power has 
been read over to the party, and fully explained. 
To affix a name to a mark without proper au- 
thority, should seem to be a forgery. Arg, 
9 Price, 635.*' 
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cidiven oiir ptigety but we content ounelvei 
with the following: — 

" A lady of large property was engaged to be 
married on the very day she came ofage ; but a 
doubt arose, under the following circumstances, 
whether the day fixed on would not still find her 
ID her minority. — It appeared that she was born 
after the hous6 clock had struck, and while the 
parish clock was striking, and before St. Paul's 
bad begun to strike twelve, on the night of the 
4th of Anuary, 1805. The question was, whether 
the \aung lady was born on the 4th or 5th of 
January. The opinion runs thus; — 'This is 
a ca.se of great importance, and some novelty ; 
but I do not think I should be much assisted in 
decidiog it by reference tp the ponderous folios 
under which my shelves groao. The natu^e of 
testimony is to be considered with reference to the 
fiutgect to which it is applicable. The testimony of 
the house clock is, I think, applicable only to do- 
mespc, mostly culinary purposes. It is the guide 
of the cook with reference to the dinner hour ; 
but it cannot be received as evidence of the birth 
of a child. The clock at the next house goet 
slower or imXiex, and a child born at the next 
house the same moment may, according to the 
clock at the next liouse, be bora on a different 
4ay« The rcctption of such evidence would 
lead to tbou«aaus of inconsistencies and in^n- 
veuieiice^. The [parochial clock is much better? 
^dem;^ aud. I should think that it QUght to be 
received, if there were no better: but it is not to 
be put into competition with the metropolitan 
^Ipcl^ S where thnt is presept, it is to be received 
with iroijlicit acuui&icqnce. It speaks in a tone 
of authority, ana it is unquestionably testimony 
oL^eat iKeight. I am tbereforeof opinion that 
Miss £mma G. was born on the 4th of January, 
(805, and that she will att<|in her majority tho 
instant St. Paul's clock strikes twelve on the 
night of 3d of January, 1826."* 

Wc know not whether the author con- 
sidere these anecdotes as the green spoty 
b the legal wilderness; they are certainly 
aimiaing, but we question whether they are 
quite ccmsistent with the sustained character 
and importance of a grave law-book on a 
practical subject. Their more appropriate 
place would be, perhaps, among the •* Mis- 
cellanea ** of the Legal Observer. 

We are Induced, on account of the prac- 
tical importance of the subject, to extract the 
author^s objectionson the extent to wliich the 
doctrine oH Us pendens has been carried. He 
observes, that a suit may remain dormant 
for many years, yet a purchaser will be 
bound by a decree against the defendant. 
He appears to disregard the ground of the 
rule, that otlierwise the land might be 
aliened, and justice baffled.* The following 
are Mr. Coventry's remarks :-^ 

** The consequences of this doctrine are truly 
alanning ; for it is seldom that a purchaser thinks 



• Co. Utt. 344. 1 Vern. 318. 459. 13 Ves. 
120. Barn. C. C. 407. 



Of seerchlBg for wi»» ia Chancery, vidiQitt the 

direct point of the existence of proceedinga ; and 
I apprehend that the solicitor of the purchaser 
would not be held resporuihle for an omittion ta 
iearch the rolls of the Court of Chancery, if there 
was nothing to lead him to that course. And 
this doctrine of a lU pendens is the more frightful, 
as it deprives the purchaser of the -protection of 
attendant terms, and other guards, which he 
nay have been advised to rehr on as an iadem- 
nity against iocumbrance^; for the suit being 
direct notice, he is presumed conusant of it." 

We are inclined to agree with Mr. Co- 
ventry, that if a suit remained dormant for 
many years, and the purchaser were en- 
tirely ignorant of its existence, it would be 
a great handship that he should be deprived 
of the estate by a subsequent decree. Still 
the claims of the right owner must not be 
held of light account ; and the dormancy of 
a suit may not be his fault, but the effect of 
unavoidable causes. The irresponsibility 
of the solicitor must be founded on the.ge^ 
rieral practice of conveyancing.. It ia cer* 
tainly not the custom to search for suita in 
Chancery, and probably the solicitor would 
be blamed (except in cases of great magni* 
tude) for incurring the expense of auda. a 
search ; and it is clear, that if he would not 
be justified in chairging for it, he cannot be 
answerable for omitting to make it. The 
liabilities of the precession ase sufficiently 
extensive, but in this instance the client 
must incur the risk himself. Perhaps the 
prudent course would be, to acquaint the 
purchaser of the possibility of the danger, 
and leave him to determine whether the 
expense of avoiding it shall be incurred. 

** If any suit (continues the author) be found, 
there is no other means of steering clear ef it 
than by waiting for the decree. Kven a collu» 
sive suit, which m^y not in fact be binding, 
must necessarily delay the completion of the 
contract, for it remains undecided whether it is 
conclusive till the decree is pronounced. When- 
ever a purchaser has notice of a decree or a suit, 
it is necessary that he be iqpprised of its merits ; 
he should therefore call for an abstract of the 
proceedings, to be assured they contain the af- 
firmance of no hostile cbanga, nor tbeadmisiion 
of any prejudicial acknowledgment." 

The author, does not seem to have been 
aware of a recent decision of Lord Ekhn 
on this point. Osbaldestan v. Askew »», wliich 
establishes the important rule, that on a re- 
ference of title in a suit by a vendor for the 
specific performance of a contract for the 
purchase of lands, the mere &ct ^at a suit 
has been subsequently instituted, and is 
pending, in .which part of the lands are 
claimed adversely to the vendor, is not a 

^ 2 Jac. & W. 539., and 1 Rusi. 160., 
3 Stewart's Convey. 61. 

G 4 



88 Lord C^anoeBor's AfpoinimeKU.— 

BuiBcieiit ground for reporting that a good 
title cannot be made. 

There are some remarks, though none of 
a novel kind, under the head of '< Proposed 
Alterations," (p. S21.) regarding the proof 
of documentary evioence in and out of 
Court. Mr. Coventry doeB not approve of 
the suggestions of the Comm<m Law Com- 
missioners contained in their Second Report. 
He thinks that calling on the opposite party 
to attend and inspect the original deeds, 
and admit or deny their due execution, will 
be inoperative; but we think he has not ad- 
verted to the safeguard to be found in the 
infliction of costs on the party who disputes 
the validity of deeds thus tendered, which 
are afterwards estaUished by evidence. 
Mr. Coventry prefers the plan of the Real 
Property Commissioners, of a << verification 
of documents *' under a general registry ; 
but, as he justly observes himself, &e pe- 
riod of a completion of their recommend- 
ations must necessarily be remote. ' 

Mr. Coventrv has not certaiidy exhibited 
in tliis work the care and research which 
MTticularly distinguish his editions of 
Powers and Mortgages, and Watkinson 
Copyholds, both very useful works. As 
proofs of this we may mention the foUow- 
mg omissions, and we could add to the list. 
In p. la he says, it is difficult to say what 
deeds are not required by the statute of 
frauds to be signed. . He forgets that it 
has been expressly det6ided in Uie case of 
Tauntan v. Peplerj 6 Madd. 166., that sig- 
nature is not essential to a release by deed 
given to an adminbtrator. In p. 22., as to 
the presumption of interlineation, the case 
of TroweUw. Cadk, 1 Keb. 22., and Gfan- 
ffiUe V. Bairne, Barnard. 19n are not referred 
to. And thus we might proceed were it 
necessary. We have only to say in con- 
clusion, that this work may answer very 
well for long-vacation reading, but is 
hardly entitled to be placed by tiie side of 
the other works of its learned author. 



to BegiUry <f ail Deeds. 



bar of which your correspondent ft a pmcti- 
tioner, since that noble Liora has held the seals. 
He first criticises the Masters who have been 
appointed, ^- 1 will not say justly, or otherwise, 
— but will at once select some observations 
which have been applied to the individuals who, 
report says, have been appointed to the situa- 
tions created by the Bankruptcy Act. 

** Mr. Seijt. Cross, a personal friend of the 
Chancellor's!" Because Mr.Seijt. Cross is 
a personal friend of the Chancellors, is he for 
that reason incompetent to the office? 

"« Mr. T. Erskine ; a Whig I " A Whig may 
make a good Judge, though, in the opinion of 
some people, apoor politician, l^o ofienee, i 
hope to the ** Chanceiy Barrister." I suppose 
he is not a Whig, however. But I wiU not 
waste your time by going on with the learned 
gentleman's production. 

I am, Sir, 
Your obedient Servant, 

J. A. 



\* The letter here adverted to has been the 
sutgect of many more to us. We have printed 
this one, as being, at any rate, on the other sde. 
Some of our correspondents are eager In thdr 
of the views taken by the '' Chancery 
.'* One very respectable friend of ours 
oblects to it as \mnf political. Now, we never 
wul enter into political discussioa ; bat we think 
that the discussion of the motives of a judicial 
appointment comes strictly^ within our limits. 
However, the new Court is formed, and we 
h<^ that it may prosper. — Ed* 
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THE LORD CHANCELLOR'S APPOINT- 

MENTS. 

To ike Editor of the Legal Observer. 

Ma. EniTOR, 
I SELDOM trouble you with any observations; 
but the distinct ancf manly avowal in your note 
to the letter of « A Chancery Barrwter," in- 
serted in your Number for Nov. 26., induces 
me to venture some remarks on his productions. 

Thb gentleman, it appears, is remarkably sen- 
sitiFC on the appointments made by the in- 
difidual now at the head of that Court, at the 



OBJECTIONS TO THE PROPOOBD RE- 
GISTRY OF ALL DERD& 

To the Editor of the Legal Obmwer. 

I wovLO, throush the medium of your useful 
work,' enqiure what practical udlity can be pos- 
sibly derived by rKistering every mmiment of 
tide? A man nas his title deeds to show, and 
a good tide needs no registration; for what 
porpos^ then, need they be placed or tran- 
scribed m a public depository ? And what aa* 
Btstance can a bad title receive from such a 
practice ? Registration will not cure a bed title, 
and cannot improve a good one. Besides, if 
you carry the principle as far as has been sug- 
gested, to make such a system infallibly perfect, 
you must transcribe all the entries of the mar- 
riages of proprietors of real property throoghoot 
the kingaom into the r^gistiy ; and you may at 
the same time as well provide a general registry 
for the baptism of thetr issue, as parish rn;isters 
are not more carefully preserved tnan title deeds ; 
and the pedigree is ot^en the important part of 
a title. All uiat is really wanted, I apprehend, 
is, clear notice of charges and mcmAraneeSy such 
as settlements, docketed judgments, and second- 
ary mortgages ; and a much simpler mode than 
registration is capable of preventing their con- 
ceEilment from purchasers. The present pro- 
ject, I fear, is one of such a description, that the 
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Ittiilatane would probably do a mlieh simpler 
thing in making every proprietor a£Bx a stone 
or laadaiark on hit house or land, with an in- 
icnptbn of his name upon it, and Uie date to 
^gnify the time of his becoming the owner. But, 
a* any rate, to register property, the considera- 
tion of purchasing which does not exceed lOO/. 
would be found a grievous tax, and a compli- 
cated nuisance. A. A. 



DISPUTED RULES OF BENEFIT 
SOCIETIES. 

Ma. TiDD Pbatt (the banister appointed, under 
the new act of f^Iiament relating to Benefit 
Sodedes, to approve of the Rules of all Friendly 
Sociedes) has struck out, as Uf^al and rtdnout 
mikeir tendeney, the following Rules firom the 
••Sons of Allnon Friendly Society," held at the 
Black Jack public-house in PorUmouth.<treet» 
Clare Market; namely, 
•* The Allowance Money, 

when reduced to a workhouse, 

when impritonedfor debty 

when IfunU out^ and 

when drawn to serve m the mjfi^" 
for these reasons :— 

Thev are not, in his opinion, in conformity 
with the provisions of the 10 Geo. 4. c. 56. § 2^ 
asnot being "* natwral tUdes or anOmgencki^the 
occurrences whereof were susceptible ofcalcvlaJ^ten 
Im wajf of acerage,** In support of his objec- 
tion^ be stated, that by the 33 Geo. 3. c. 54., 
wmcfi was the fitst act of parliament relating to 
Friendly Societies, •• they were authorised to be 
formed to raise a fund for |he mutual Jcelief 
ilid maintenance of the members in old age^ 
sieineu, and Mrmiiy, or for the relief of Uie 
Maws and <Mdren of deceased members^ By 
the 59 Geo. 3. c 128. the benefits were further 
^ten ded ; and a Society formed under its pro- 
▼wioiis was allowed to provide by contribuuon, 
on the principle of mutual insurance, for the 
mttoteoance or .assistance of the contributors 
thereto, their wives or children, in siekneu, m- 
/«M|f, advanced age^ widowkood^nit any otkerna- 
tural state or contingent ^ whereof the oocwrrenoe 
was susceptible of calculation by isoy of average; 
but it is expressl V provided, that the justices £all 
not confirm and allow any tables of payments or 
benefits, or any rules dependent upon or con- 
nected with the calculation thereof, vrithout the 
certifiGate of two professional actuaries, that the 
tables of payments and benefits, were fit and 
proper according to the most correct cakuktton 
of which the nature of the case would admit. 
And as the words in the late act of 10 Geo. 4. 
c. 56. were, as ^ as referred to the point before 
the Court, the same as those of 59 Geo. 3. 
c. 128., he had sent a case to five of the most 
eminent actuaries in London (which he read, 
with their several opinions); and they all agreed 
that the benefits intended to be provided tor by 
• the four rules which he had refosed to allow, 
were not in conformity with ioGeo.4. c.56. 
§ 3. The madstrates of Middlesex have de- 
cided against him; but the following case has 
been submitted to five actuaries, to the Attor- 



ney-General, Sir James Scarlett, and Mr. Seijt. 
Stephen. 

CASE. 

By the 10 Geo. 4. c. 66. § 2., societies may 
bie established for the purpose of rmsing from 
time to time, bv a subscription of the several 
members of such socie^, or by voluntary con- 
tributions, or b^ donations, a stock or fund for 
the mutual relief and maintenance of all and 
every the members thereof, their wives or chil- 
dren, or other relations, in sickness, infancy, 
advanced age, widowhood, or any other natural 
slate or contingency^ whereof the occurrence is 
susceptible of calculation by way of average, 

A Friendly Society, by the 16th rule, provides, 
that a poor member,- when reduced to a work* 
house, snail be allowed ds.6d. per week, when 
the stock or fund of the Society amounts to 
1000/. sterlinCf and 2s, when under 600^ 

By the 18th rule, a free member is to be al- 
lowed a sum not exceeding 20/. towards making 
good a loss by fire, 

Bv the 19th rule, a firee member, who has no 

^ legal exemption if drawn or balloted to serve in 

^ tbe r^lar militia, ie provided with a substitute, 

which is to be paid for out of ike funds of the 

Society. 

By the 20th rule, a iree member . is to be 
allowed 3s, 6d, per week when imprisoned for 
debt above 40s., provided that such member has 
no fraudulent aesign, and shall not take the 
rules, but be within the prison walls; and mem- 
bers claiming this allowance are not to be al- 
lowed sick-money in ease o£ iUnest dnring socb 
confinement. 

Your opinion is raqoapted. Whether the i— si 
JUs intended, to be ^provided for by^ the 16th» 
18th, 19th, and 90t£ rules are within the pro- 
visions of the 10 Geo. 4. c. 56. ( 2. ? 

The five actuaries consultea ame with Mr. 
IVatt. The legal opinions are as roUow : — 

^ With great deference to the magistrates for 
the county^ of Middlesex, I am of opinion that 
thar decision Was erroneous; as it seems to me 
that the events and contingencies referred to in 
the act are such only as may occur to men in 
their naiural capacity, I think it is not intended 
to permit insurance against such accidents as fire; 
or such operations qf law as being drawn for Ae 
militia; and muck less against a state of things 
that may be brought about by the negligence or 
fraud of the insured, such as going to &e work'* 
house as a pauper, or being sent to prison for a 
debt, 
" Lincoln's Inn, 1 T.Denman. 

•'Nov. 17. 1931." J 

''I concur in opinion with the Attorney-Ge- 
neral, and think the magistrates are mistaken. 
" New Street, Nov. 28. 1831. J. Scarlett.'* 

'' I am also of opinion that the decision of the 
magistrates was erroneous, and for the reasons 
stated by the Attorney-General. 

'* Temple, Nov. 30. 1 83 1 ." Henry J, Stephen, 

The actuaries, — Messrs. Morean, Finlalson, 
Milne, Davies, and Ansell, — as well as the Attor- 
ney-General, Sir James Scarlett, and Mr. Serjt. 



9Q ObtenKUicns on Mr. jPnfl^/Md's W 

Stepbep, being unaBimous io tbo|r opiniooa, that 
altoivatice-money on account of being reduced to ; 
the workhouse — imprisoned for debt — burnt out 
— or drawn to serve in the militia^ are not in 
confbrniity with tbe provisions or intention of 
tbe IQlh Geo. 4. c. 56. § 8. ; and that the deci- 
mn of tbe magistrates for the county of Middle- 
sex was erroneous; Mr. Pralt feel« it his duty 
to. refuse his certificate to any rules providing 
fiur such benefits.. 



OBSERVATIONS ON MR. FRESH- 
FIELD'S BILL FOR THE AMEND- 
MENT OF THE BANKRUPT LAW. 

\From a Correspondent.'} 

Qy the 4>lst section of the 5 G. 2. c. SO., 
provision is made, that in case of the death 
of the witnesses proving the bankruptcy^ 
QjT, iji case the coxomisaions, depositions, or 
proceedings^ or other matters or things, 
shall be lost or midaid, a true copy of the 
secord thereof s(iaU be evidence to be re- 
ceived to prove the same. 

The oe# batUtrupt act, 6 G. 4. c. 16., 
repeals this act ; but Mr. Eden, now Lord 
Jlenley, in his- Comment on the Bank- 
rupt Act, p. S32., states that the provisions 
of the 41st. section of the 5 G. 2. c. SO., 
naking the depositions evidence in case 
of the death oi witnesses, are> continued' 
by ihe 95^A and 96lA sections of the new 
bankrupt act. 

You will perceive that the 95th section 
cpafirms all things done, and the appoint- 
meoL of the officer under the iproUing 
statute of 5 G. 2. ; then comes the 96th 
section, which, as regards commissions 
^hicb issue after the act stakes effect, 
ifompek the inrolroent of tlie comnussion, 
adjudication, assignment, and oertificale, 
b^bre either of those documents are given 
in evidence ; so fsr the section is new law; 
but tt would seem,, that as the 95th section 
commences with tbe past and ends with 
the future, so the 96th section, although 
U begins with the future, ends with the 
past. Every part of the latter clause of 
the 96th section, comvenciDg with the 
words, ** And the Lord Chancellor may," 
is taken from the 4l8t section of 5 G-S. 
c. SCX; it begins with ani/ deposition re- 
lating to commissions of banhruptcyy and 
alludes to the inroUed deposition being 
received in evidence. Now, to construe 
this as relating to new commissions, would 
be. making the latter clause of this section 
inconsistent with the former part of it; 
because, in the former part, only the four 
documeiits above stated are enacted as 
necessary to be previously inrolled, and 



the clause would bdcome merely idle 
legislation; for what object is to be gained? 
It is not necessary that tbe deposition 
should be inrolled, in order to be given in 
evidence under the 92d section, — that 
section, which has been held to relate only 
to new commissions, is silent about inrol- 
ment: but to construe this. latter clause 
according to its own language, any depo- 
sition relating to commissions of bankruptctft 
would make sense of it; because, the power 
of inrolling old depositions still continuing, 
it will be necessary then to refer to the 135tb 
section, which enacts, that nothing herein 
contained shall render invalid any com' 
mission of bankruptcy, or any proceedings 
which may have been had thereunder, or 
affect or .lessen any right, cluro, denand, 
or remedy which any person now has 
thereunder, except as herein specifically 
enacted. A deposition is a proceeding 
xjokich has been had thereunder t and it be- 
comes invalid unless it be received in evi- 
dence in case of death. It would be- 
solemn mockery, that the Lord Chancellnr 
should be petitioned, or answer the peti- 
tions, without an object. Arty righty daimy 
demand^ or remedy is affected or lessened 
when the petitioning creditor under old 
commissions, on swearing to his belief of 
an act uf bankruptcy having been com- 
mitted, and on entering into tbrbond to 
the Loid Ghfiudcellor to prove the act ef 
bankruptcy, and also the assignee, upon 
taking upon himself the trust, rely upon 
the 5 G. 2. c. SO., that the deposition will 
be evidence to be received in case of 
death : they do all these acts upon the 
faith of the existing laws. 

Three Lord Chancellors have suces'^ 
Sively issued numerous fiats for the inrol- 
ment of depositions and proceedings under 
old Commissions, taking the same view as 
Lord Henley, tlrat the 95th section is to 
be taken in conjunction with the 96th. All 
these fiats have issued since the repeal of 
5 G. 2. c. Sa ; and, in fact, tbe process of 
inroUing proceedings under old commis- 
sions continues to this day. Lord Eldon 
issued nineteen fiats, Lord Lyndhurst fifty- 
seven, and the present Lord Chancellor 
sixteen. None of ihe Chancellors issued 
their fiats in the dark ; for the fact of its 
being an old commission appeared upou 
the face of every petition to inrol. 

The case of Key and another v. Goodmh^ 
reported 6 Bingham, 576., decided that ail 
these inrolments were void, on the ground 
that vigilantibusnondormientibus jura sub' 
veniunty and that warning time was given 
to inrol proceedings under old commis- 
sions between May 2. 1825, when the new 
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iKinkrupt act pa^sed^ and Sepi. 1. 1823, 
irhea it came into operation. The Court 
in that judgment could, of course, take no 
notice of Mr. Eden's work ; they decided 
upon the letter of the statute. Only 
eleven solicitors did inrol within this 
warotng period; and it was beyond the 
power of man for the proceedings under 
some of the old commissions to be in- 
rolled before Sept. 1. 1825. For instance* 
t«ke the case of Fidkin : this man resided 
in the country ; the commission issued 
August 2^. 1825, and would therefore be 
m transitu to the country on Sept* 1. 
1825 : when it is p\xt into the mail coach 
It is under one system, and when it reaches 
^e place of i^ destination it is under 
another ; and yet this commission is placed 
ia Schedule A., and the fiat for inrobnettt 
therein is declared void. 
. Your correspondent, '< A Student," in 
yoL ii. p. 183., admits that he has just been 
favoured with a sight of the bill ; but imme- 
diately afterwards assumes the office of 
precatory and gives you a lecture for not 
being aware of ita " extensive e£Pects and 
mischievous consequences." 

Perhaps your correspondent will allow 
vae tobehis prepeptor for a few moments : 
if sOy he will please to refer to his letter 
while I instruct him. The £4itor of the 
IsQgsi^ Observer did know whai he was 
writing about, when he said that the objeots 
9f Mr. Freshfieldls bill ar-e to supply some 
impoctant omissions in the general bank- 
rupt act relating to the inrolmeni of de- 
positions and proceedings, and under cer- 
^n restrictiqna rendering them evidence* 
It is '' palpably erroneous " to sav that 
^preamble ip falsct — it is a '' fallacious 
pretence'* to say that the .97th sectiop of 
tlie new bankrupt act make» depositions or 
copies of the record thereof evidence ; the 
97th section is confined to making office 
copies of instruments filed at the office of 
the Secretary of Bankrupts evidence, in 
9rder to avoid the expense of producing 
the original instrument. Depositions are 
considered as not of a public nature, but 
taken l>y the commissioners to. defend 
theqriselves. Bfoctf^ case, 1 Lord Ray- 
mond, 153. If, in consequence of death, 
it was necessary to give the deposition in 
evidence, it then became of a public 
nature, and a previous inrolment was re- 
quired by 5 G. 2., in order that the ad- 
verse party might be able to inspect it be- 
fore the trial : but even then the d^osition 
is not JUed at the office; besides whid), the 
Secretary of Banlmwt hfts nothing to do 
vritk hi the copy of tne record is nmde by 
the clerk of imrolme^ts. 



** A Student" is oonseet whien he saya 
that it is not, perhaps, generally known 
that more than one decision has been 
pronounced by which the power of inrol- 
ment is taken away, because only one 
decision has been pronounced, which ia in 
the case of Kef and another v. Goodwin, 
and subsequently to which decision the 
Lord Chancellors have continued to inrol ; 
but this is the only instance of **A Student" 
being correct, for the latter clause of hia 
letter is '^ palpably erroneous." There 
were two questions : one, whether the de- 
positions under old commissions should 
be raised in rank by making them candu^ 
sive evidence; the other, whether they 
should cease to exist, by takine away the 
ancient power of inrolment, noitch inrol- 
ment made them evidence to be received* 
The Court thought that they ought not to 
be conclusive evidence ; because some 
bankrupts residing abroad couJd not give 
notice to dispute between May 2« 1825, 
when the act passed, and Sept. 1* 18>25, 
when it took eflect. Mr. Justice Bosan^ 
quet expressly diudes to that difficulty ; 
making the proceedings conclusive evi- 
dence would be, therefore, an ex postjkcto 
enactment* *< A Student," however, gives 
the reason why the law diould not be 
akeredf as the reason why the provisiiM^s 
of the inroUiog statute should not be con* 
tinned* 

Here are two classes of men, bankrupts 
and creditors, and an alleged warning time 
of four months between two codes of law : 
I it has been assumed that some bankrupts 
might be abroad, and could not prepare 
themselves; it is a positive fact that some 
creditors could not, which I have already 
demonstiated. The creditors are the 
fiivourites of the law (vide 135Hi section 
of. the. new bankrupt act, whereby it is 
enacted that the act shall be construed 
beneficially for creditors) ; yet the bank- 
rupts, upon assumed cases of an inability 
to prepare themselves, are protected, ana 
the '* legal favourites," although there are 
actually cases of an inability to prepare 
themselves, are unprotected. 

The opposition to which you allude in 
page 134. of this volume may be easily 
accounted for, when we consider that the 
standard of rebellion to old commissions 
was hoisted on Sept. 1. 1825; and the 
death of a witness proving the bankruptcy 
brings a rebellious bankrupt to the stand- 
aJrd. This class of persons, being, generally 
speaking, uncertificated bankrupts, have 
heea verj active in assailing the bill in the 
public papers by the grossest calumny 
aadfiUiehood. In a letter to the Editor of 
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the TimeSi inserted in that paper on the 
20th of July last, the bill is styled a very 
great act of injustice ; that it professes one 
thing, and means another ; that it contains 
a most palpable falsehood ; that it is an 
iniquitous amendment; then there is an 
appeal to the Reformers, a lecture on neg- 
ligent attorneys, and a charge that the bill 
is bronght in for a particular purpose! 
I know not in what style " A Student's " 
letter appeared before you ; for I find, on 
referring to your Address to Correspond- 
ents on the 16th of July lasty that you 
state,'^ We must take the liberty of striking 
out one or two passages." 

Nearly all the old commissions in the 
kingdom stand or fall on the fate of this 
bill ^ none of the sections in the new bank- 
rapt act» limiting the period of disputing 
the commission, apply to old commissions ; 
death must take place; numerous titles to 
real property are traced through bank- 
ruptcy, and many of the ninety-two 
void fiats, for inrolment are grounded on 
oommissions which issued at the close of 
the eighteenth century; no assets can 
be recovered under many of the old com- 
miaaions, and the assignees are left help- 
lessi unable to attack, or to defend them- 
sehes if attacked. 

It may be urged, that some bankrupts 
paight search, on the 1st of September, 
1825| to J see if inrolmeDts were made; 
and, finding they were naf, might proclaim 
themselves freemen, give notice of the 
deaths of the witness and the law, and 
prevail on persons to pay them moneys, 
and to deal with them ; and that it would 
be bard upon those persons who dealt 
with the bankrupt on the faith that there 
was no act of bankruptcy which could be 
proved, to confirm these inrolments and 
render invalid all their dealings: but no 
person would, it is hoped, so deal with an 
uncertificated bankrupt without consult- 
ing with his attorney ; apd no attorney can 
be supposed giving such advice, when 
Mr. Eden's explanation of the 95th and 
96th sections is bo^nd up with the act of 
parliament ; or even if he were not in pos- 
session of that work, he would have found, 
on the least enquiry, that the process of 
inrolment was still working, sanctioned by 
the Lord Chancellor. 

But even if you can imagine so watch- 
ful a bankrupt, so sleepy an attorney, and 
so credulous a layman, who would deal 
with the bankrupt, the sympathy of *' A 
Student ** may be claimed towards those 
*^ innocent and indifferent persons, who have 
entered into contracts, and periformed a 
variety of acts, relying on the provisions 



of the law." The class of persons to 
which this would apply are some assignees 
of old commissions, who are found by the 
new bankrupt act with a title repudiated, 
with the witness dead, and the law alive, 
and whose title is still repudiated ; but 
who find, by the operation of this new 
bankrupt act, that their witness and their 
law are now lying in one common grave. 
In cases of that description, restoring the 
power of inrolment would be merely 
placing creditors, *< the legal favourites," 
in that position in which they were placed 
when the repudiation began. Consider- 
ing the numerous dealings which branch 
out of bankruptcy matters ; how many in- 
stances of hardship will arise, if parties 
are allowed to take advantage of this casus 
omissus in the new bankrupt act ; the most 
ingenious person cannot imagine a hard- 
ship in restoring the inrolling provisions 
of 5 G. 2. as regards that class of persons 
to which I now allude. 

The depositions under new commissions 
stand on a different footioe; they never 
were evidence in case of death ; besides 
which, by the 92d section, the depositions 
are conclusive evidence in all actions 
brought by assignees for any debt or 
demand for which the bankrupt mieht 
have sustained any action or suit, provided 
no notice be given to dispute the com- 
mission within two or twelve menths after 
the adjudication; which time depends 
upon whether the bankrupt was in or out 
of the United Kingdom at that time, an 
advantage which an old commission has 
not. But it must be borne in mind, that 
Mr. Eden intended that the power of in- 
rolment should extend to pew as well as 
old commissions. 

But, whether the depositions are under 
old or new commissions, the departure 
firom the realm, or legal incapacity of the 
witness, has never been heeded. It is 
entirely new legislation, to make the de- 
position evidence in case the witness 
departs the realm, loses his reason, be- 
comes Atheist, has been convicted of the 
crimen Jidsiy as perjury, forgery, &c.; or 
has become interested by marrying a cre- 
ditor, or as legatee under a will : yet it 
appears to be wise to provide against all 
or some of these events ; it appears periloua 
that the commission! and all the trans- 
actions which are grounded thereon, should 
rest on the shoulders of a witness, whose 
evidence by so many ways may become 
of no service. 

I do not find any provision, under any 
circumstances) in the Bankrupt Court bill, 
in case the defendant canndt attend : aK* 
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tliough all is to be quiet within two, three> 
or twelve months, as the case may be ; 
still the deponent may die before alljs 
quiet. 



DISPUTED DECISIONS. 
JSfoses V. Crasher. 

(VHAT DEBTS KEEJ> MOT BE INCLVDED WITBlN 
PttOBATE DUTY. VOL. CII. PP. 7. AND 8.) 

Sir, 
I AM as much << a stickler for adjudications 
according to law," as either of your corre- 
spondents F. G. or C. S. can possibly be; 
but I think that justice is far preferable to 
law, when law and justice are opposed; and 
it would be the height of injustice, were 
executors compelled to pay probate duty 
on debts which there is no chance of their 
ever recovering: nor do I think that such 
was the intention of the l^islature in film- 
ing the sections of the act referred to ; for, 
should the arguments advanced by F. G. 
and C. S. hola good, executors would be 
obliged to pay duty on aU debts owmg to 
the estate not ahsolutefy barred by lA^ sta^* 
tute of UmsiatkmMt however remote the 
chance might be of their ever getting one 
farthing on account of such debts; and 
notwithistanding the intestate himself, when 
Nving, might have relinquished all hope of 
receiving any part of them. For instance^: 
if such were the case, they must even pay 
duty on a debt due on a judgment on a 
warrant of attorney, if under twenty years, 
although the defendant has been a bank- 
rupt and left the country, or is dead and 
has left no effects; or on a debt proved 
under a commission of bankrupt, where the 
assignees have wound up the accounts, and 
have made apparentlv a final dividend, lest 
at some future time it should turn out that 
the bankrupt was possessed of, or entitled 
to, property which was not known to the 
assignees at the time . of the bankruptcy, 
and therefore not taken under the commis- 
sion, but which might be rendered avail- 
able. 

Surely no one can persist in so prepos- 
terous an argument, and I trust that both 
F. G. and C. S. will see the propriety of 
Lord Tenterden's judgment. I beg to in- 
from you, that Marsh and Co. were bank- 
rupts some time before the decease of 
Charles Curtis, the intestate. 

W. S. 



*^* Lord Tenterden*s decision was ac- 
quiesced in by the Court in the foUo^wing 
term, on a motion for a new trial. 
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LORD CHANCELLOR'S COURT. 
BeQUEST. — IMPLICATION. — INTENTION. 

A bequeH cannot be raited by impUcation in a 
wul, but there mutt be words of gift and 
man^ett intention. 

The Lord Chancellor, This was an appeal 
from the judgment of the Master of the Rolls ^ 
and the question turned upon the construction 
of a will, or rather, what was the will of the 
testator in the words he used. They were these ; 
— ^' I appoiDt my brother, Samuel Qavb, to be 
my executor,' to settle, dispose of, and arrange 
my affiiirs, and I appoint him guardian of my 
daushter." His Honour, the Master of the 
Rolls, after some consideration, held tbb to be 
a will in favour of the daughter, the testator** 
attention having been drawn to her only ; and 
on the whole, in this general disposidon to the 
executor, hb Honour thought it a bequest to 
the daughter. That appeared to his Lordship 
to be the ^und of his Honour's conclusion. 
His liordship could not accjuiesce in that deci« 
sion ; nor did he see any circumstance in the 
case to raise an implication in the will so as to 
give the property to the daughter. She who 
was descnbea as a daughter was not so, but an 
illegitimate child, as it turned out upon an issue 
sent to tr^ her legidmacv. There were no 
words of ^ft to the daugnter. The words of 
the disposition would imply, that the testator 
meant the gift to her, first, by the appointment 
of the property to the executor^; and, seconi^y, 
by the appointment of him to be the guardian 
of the daughter; hnt ncstfaer of these dausea 
amounted to any wing like a gift to her : nor 
was it enough to say that the daughter wa» 
present to the testator's mind when he made the 
will, nor was it material whether he knew then 
that she would turn out to be found tllegidmate 
— that was not the question ; but what diqx>- 
sition did he make of his affiurs? He either did 
or did not know she was illegitimate : if he 
knew she was, it mav be argued that he did not 
mean to give her the property; if he thought 
her legitimate, how could the iroplicadon be 
raised, that he knew the daughter would be safe 
by malung an executor to manage bis affiiirs? 
Was she to take from him, as trustee, her share 
according to the statute of dbtribntions? To 
say so would be making him die intestate. If 
he made no will, and that'this person described 
as daughter was really so, she would take as 
next of kin ; but now, she being no daughter, 
was the Court to conjure up a eift to her, where , 
there was no word of gift to her in the will ? 
Here she b a mere stranger, and the property 
is given to the executor to dhpose of and ma- 
nage. In the argument for the plaindfl^ reliance 
was placed upon two cases — tne first was that 
of Newland v. Shephard, S P. Wms. 194. His 
Lordship, havin/; stated the points of that case, j 

said that Lord Macclesfield relied on the word I 

** produce," as the ground of hb judgment ; but 
the industry of Mr. Cox, the editor of P. Wms.'s ! 

Reports, discovered, in looking at the registrar's j 

book, that the word produce was not in the ^ 
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will. It was impossible, in lookiag nt the words 
of the will, then, to be satisfied wiih the judg- 
ment. The word " produce" was not to be 
wrested from its ordinary meamng, to get at the 
intention of the testator. But there was more 
reason. to doubt the accuracy of the report, than 
to suppose Lord Macclesfield would put so vio- 
lent a construction upon the words, especially 
as the principal word was not in the will. It 
was not surprisinjj, therefore, to find Lord Hard- 
wldce, in the case of Fonereau v. Fonereau^ 
9 Atkins, 516., express his disapprobation of this 
case of Newland v. Shepkard, But if the report 
of that case were ever so accurate, there is 

?'eat difference between it and the present case. 
he other case on which reliance was placed 
was that of Goodwright\ v. Hotkins, 9 East, 506. 
Lord Ellenboroughf in giving the ophnon of 
the Court of King's Bench m that case, said, 
^ the Court was glad to be wai'ranted by au- 
thority in putting a construction on the words 
of the will, which it was the manifest intention 
of the testator to express in favour of the de- 
fendant. But that case also was wrdely dfftfvTent 
from the present. Upon the whole of these 
grounds, and upon considering the case tho- 
roughly, his Lordship had no hesitation in over- 
turning the judznient of his Honour the Afaster 
of the Rolls, llie bill, which was i^Ied by the 
plamtifl; the dhughter, against the executor, 
stands dismissed, but without costs. 

Sir Edward Sugden and Mr. ^^ch were 
counsel for the appellant, and Mr. Tiimey and 
Mr. Barber for the respondent. — Davit v. Davit. 
M. T. Nov. 26. 1831. L. C. 
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An order to amend a hiU it good^ after the 
time in the \3th and I6th ordert hat expired^ 
if obtained before defendant it in a condition 
to move to ditmitt the biU, 

Mr. Solicitor General moved, upon the affi- 
davit of the defendant, Edward Youde, to dis- 
diBi^ an order of the Vice Chancellor for 
amending the plaintiff's bill for irre^ilarity. 
The defendant's answer was put in on the 1 5th 
of January last; and on the 15th of March, after 
a lapse of two months, no exceptions having 
been taken to that answer, it must be deemed 
sufficient. According to the 13th of the new 
orders, no order to amend could be made un- 
less obtained within six weeks afler the answer 
was deemed sufficient, if there were only one 
defendant. The six weeks ended on the 25th 
of April, and no order was obtaiaed to amend 
the bill, nor anv step taken in the cause. By 
the ]6tb of the new orders, the defendant, 
where his answer is deemed sufficient, may move 
at the first, seal after the following term that 
the bill be dismissed. The first seal after Easter 
ferm wns on the l3th of May — it was not be- 
fore that competent for the defendant to move 
to dismiss the bill ; and, as his counsel was going 
to make that motion, toe plaintiff produced the 
Vice Chancellor's order to amend the bill, dated 
the 5th of May. That order could not have 
been made after the 25th of April, if there had 
been but one d^efendant; but ^ere the plaintiff 



added two friends as nominal defendants to the 
bill, and took no step to compel their npiiear- 
ance or answer: it was not intended that they 
should appear or answer ; but they were joined 
with a view to delay, and for the purpose of 
evading the new orders. The Court ought not 
to tolerate such a fraud upon its orders, which 
might be made the means of oppressing a de- 
fendant, by keeping a bill hanging over him for 
years, or driving him to a compromise of his 
rights. 

Mr. Bethel opposed this motion. The fir^t 
delay was with the defendant himself, who, to a 
bill filed in December 1829, did not put in his 
answer till January 1851. The order to amend 
>iras obtained bona fide before the defendant was 
in a condition, according to the practice of the 
Court, to give notice of a motion to dismiss. It 
was on that ground that the Wte Chancellor, 
before whom this motion was made, refused it. 
By the 16th of the new orders, the defendant 
oonid not move to dismin the bill before tiie 
lath of May, that being tlie first seal efter tlw 
term following the time when bis answer wa» 
deemed to be sufficient. By the 13th order, the 
plaintiff is not precluded from an order to amend 
Until six weeks after the last of the answers, 
(if there were two or more defendants,) is 
deemed sufficient. By the oldpractice, an order 
to amend was taking a step in the cause, and 
prevented a motion to dismiss ; «nd the aew 
rules left the practioe as it was hi that nispeec. 
He cited the case of Dan^mnni v. Mamera^ 
2 Simons, 514., which was followed on these 
points, and has not been overruled. 

The Lord Chancellor gave his judgment. He 
had some doubt, when the case was argued, 
upon the grounds on which the Vice Chancellor 
made the order to amend, as two defendants 
had not come inandanswered. The 15th and 16th 
orders did not pcevent his Honour firom giving 
leave to amend ; and though it was argued that 
a plaintifi; being in league with friendly defend- 
ants, might have the conduct of the suit in his 
own hands, that was not sufficient now to over- 
turn his Honour's decision, which his Lordship 
affirmed.-— fFXatfey v. Youde and othert, M. T. 
1831. L. C. 



i MOLLa COURT. 
nSBTOR. — caEDlTOB. — ASSIGNMENT. 

Where a perton indebted attignt hit property 
for the benefit of tuch of hit creditort at 
thould execute it, the creditort who did not 
tign during the debtor^ t lifetime cannot cknm 
any benefit under ike deed. 

On the 29th of March, 1821 , James Simmons, 
Esqnire, not a trader, being lai*gely indebted, a^ 
signed his interest in certain stock to trustee^ 
for the benefit of such of his creditors as should 
exeonate that deed. He died soon afterwacds^ 
and at his death several of his creditors had not 
exeeuted the deed. This bill was filed by the 
creditors who had executed the deed, against the 
trustees, to have the trusts of the deed carried 
into execution, aiid to exclude the creators who 
had not executed the deed frpm all benefit 
under it. 
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*nie Maitetof(he RoUi beld, that the creators 
who had not executed the deed could not say 
that they had entered into a contract with the 
debtor, and therefore were not entitled to rank 
with those who had executed; but if they 
had acted under the deed, which was not the 
case, then they would have been entitled to the 
benefit derivable under it, dithough they might 
not have executed it. One of the creditors who 
had not executed the trust deed was an attorney, 
and hkd held possession of the deed, he having 
been employea professionally. The deed was 
taken out of his hands by one of the trustees 
Under the deed, before he, the attorney, had 
executed*. It was stated that he meant to have 
done so, and was now anxious to come under it. 
The Master of the RoUs^ however, held, that 
the attorney not having executed the deed whilst 
It wa$ in his possession, and the debtor having 
since died* the attorney was not entitled to claim 
the benefit of the deed with those who had 
executed it — RoOt V. Tapster. M* R. M. T. 
^OY, 17. 1831. 



COURT OP KING'S BSNCB. 

(Before the Four Judges.) 

LANDLOaD ANJ> TaNANT* COSTS. 

Tke 1 Oeo,4. e. 87., requMngteutniU hoU&ng 
9v^ to give seemity and eni^ into recog* 
• maaneey onfy opplits to ^nei ufhere ihe te* 
Ytmicy tf wider lekse and hat exfkfed by 
vgtvuc tf kmej or under an agreement from 
. jwor to ffeOT if the tenancy has been aeter* 
mined by a regular notice to quH. 

mift was an ejectment to recover possesion 
of a farm in Btsex. Amort/ Pratt , tne tenant 
m posses5i6n, held under a lease ftom the lessor 
of the phiintiiffar a term which had not ex- 
pired, liut ubich had been slendered by a 
trustee to whnm Pratt had aiSgned the lease 
fbrthc benefit of creditors. Upon this surrender 
beit^g made, the lessor of the plaintHT demanded 
possession in writmg, according to the terms <3f 
the 1 Geo. 4. c. 87. The tenant refused to give 
Dp possesanon ; on which the present ejectment 
Was brooght. The lessor of the plaintifi* caused 
to be given the usual notice of motion under 
the above statute, to compel the tenant, in case 
be should seek to defend, to enter into the 
usual recognizances provided by the act. A 
rule to show cause to that effect having been 
obtained by Campbell, 

Bantaw showed cause. The present case is 
not within the terms of the statute in question. 
That statute has given to the landlord the extra- 
ordinary remedy now sought in only two cases : 
The one, where the lease is for a term of years, 
and has expired, the word ^ expired " evidently 
meaning an expiration by efflux of time ; tho 
other, where the tenancy is from year to year, 
and **' determined" by a regular notice to qnit. 
The l^slatnre throughout has used the term 
^ ezpir^ *' as applicable to leases, and ** deter- 
mined " as applicable to a yearly tenancy. The 
distinctive use, therefore, of ** expired ** and 
** determined ** show most dearly, that where 
the tenancy is by lease for a term certain, a de- 
termiDBtioa of the lease either by landlord or i 



tenant would not be a case in which the f^gis- 
lature intended to provide a remedy. 'Hiis 
appears, also, about the middle of the section, 
where it is provided, that the Court, upon pro- 
duction of the lease, shall, under the circum- 
stances there directed, cause the security to be 
given. Now, if it had been intended that it 
should be done under any other circumstances 
than those of. the expiration of the lease by 
efflux of time, — as for instance, in thepresent case» 
by surrender, — it is reasonable to infer that the 
provision would have been upon the production 
not only of the lease, but of aily instrument by 
which the same was determined. As the present 
rule is drawn op on the mere production of the 
lease, nothing would appear but a subsisting lease. 
It may also be reasonably concluded, that this 
extraordinary' remedy was not intended to be 
given, where the matter in dispute between 
the landlord and the eenant was of any but the 
simplest value; because it could not be ex- 
pected that the Court could try any real matter 
in difference upon affidavit. The statute should 
foe construed strictly, as to caHing on any man 
to give security before he is allowed to defend 
his own possession. That appears by eveiy 
case which haS been decided on the act. In 
the case of Doe dem- Pemberton and o^r$ v. 
Roe, 7 Bam. & Cress. 2., in which a similar ap^ 
plication to the present was made, it appeared 
that the tenant held under a lease for ninety- 
nine years, if certain persons should so long 
live. There Lord Tenterden said, '^ The statute 
only applies to cases where the holding is for 
any term or number of years certain, or iW>m 
year to year. I think that, tinder the lease in 
question, there was not a holding for any term 
or number of years certain. The case, there- 
fore, does not come within the operation of the 
act of pariiatnent ; and we cannot call npon the 
tenants to give security.'' Yet in that case there 
was less difficulty than there could be in the 
present ; inasmuch as the determination of the 
term in that case by the dropping of the Itvea 
was a part of the compact between the parties 
lichen the lease was made. The mere fact of 
the lives having dropped can scarcely he a sub^ 
ject seriously in diroute. But the esse of Doe 
dem, Cardigan y. Roe^ 1 Dowl. & Rvl. 3A0^ 
seems to be expressly in point. There the tenant 
held the premises in question of his landlord on 
a lease for fourteen years, determinable at the 
end of seven years : the tenant had given notice 
to his landlord of his intention to quit, which 
was accepted by the landlord; bnt when the 
notice had expired he refused to give up pos- 
session; and the question was, whether the 
case was ^Vithin the statute. The Court were 
clearly of opinion, ''that the statute applied 
only to cases were the lease or term had expired 
by mere efflux of time, and not to a tenancy de- 
terminable by notice to quit either from or to 
the landlord, where there was a subsisting lease ; 
and therefore refused the rule." But supposing 
that this should be a case in which the Court 
conceived that it has this discretion, the present 
is one in which it trould not think it right to 
exercise that discretion. 

« See Chit. Practice, S9^ 
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The Court here stopped Baniow. 

Campbell^ in support of the rule. If the Court 
could go into the circumstances which ought to 
influence their discretion^ they would see that 
this case was one of gross vexation on the part 
of a tenant, whose arrear of rent amounts to 
nearly 1000/., and who was allowed to remain 
in possesnon^ and who now sets his landlord at 
denance. 

Lord Tmlerden C. J. This is ad komnem* 
Apply yourself to the construction of the act. 

CmupbcU. This is a case clearly within the 
mischief of the act, and the terms of the pream- 
ble. It states, that *^ the laws heretofore made 
for preventing the losses to which landlords are 
exposed by the unlawful holding over of lands 
and tenements by tenants, or persons chuming 
under them, after the expiration or legal deter- 
mination of thdr terms or tft<ffr^i/»have been found 
by experience insufficient;" and theniteoeson 
to provide a remedy for those mischiefs. Now, it 
b most clear, that the interest of this man has 
been determined ; and the fact is not pretended 
to be denied. Undoubtedly, in the subsequent 
part of the section, the word *Mnterest" is 
omitted. But the Court will deal with the sec- 
tion as one entire sentence, and see the mischief 
intended to be remedied. It will not abridge 
the remedjr of the landlord merely on account 
of the onussion of a word. Besides, the con- 
strucdon put by the other side on the word 
** ex[nred '* is not a proper one. For this pur- 
pose, " expiration '' and ^ determination " 
ma^ fairly be considered as synonymous. The 
dimculty, undoubtedly, is on account of the case 
of Doe dem. Cardigan v. Moe. But if the Court 
ahould be of opinion* that this case is really 
within tlie act of parliament, and substantially 
and throughout critically within the words of the 
statute, they will reconsider the case, and ^ve 
to the landlord that remedy to which he b fiurly 
entitled. 

Lord TetUerden C. J. I am of opinion that 
this statute, empowering the Court to give the 
landlord the extraordinary remedy now desired, 
applies only to cases where the tenancy, if by 
lease, has expired by efflux of time ; or if by a 
vearly tenancy, where it has been determined 
by a regular notice to quit. The present may 
be a case within the hardship intenaed to be re- 
medied by thb statute, but thp words used to 
give the remedy do not extend to this case. The 
words used by it are clear and unambiguous, and 
I see no reason to disapprove of the determin- 
ation to which it is aclmitted the Court came 
in a case precisely similar to the present. 

Parke J. I own that, if it were not for the 
case of Doe dem, Cardigan v. Jtoe^ I should be 
of opinion that this was a case not only within 
the mischief, but within the fair meaning, of the 
terms of t^is act. But, after the decision in 
that case— r which decision has been acquiesced 
in for somf time— I think it better to observe 
uniformity in the practice, and not overrule that 
determination by going out of the words into 
that which we mav conceive to be the substan- 
tial meaning of the act. I concur, therefore, 
with my Lord, that this rule should be dis- 
chaiiged. 



l^nmton J. I think, with my Lord, that, in- 
dependently of the case of Doe dem, Cardigan ▼. 
Soe, the act of parliament verv clearly refers to 
only two cases : one, where the tenancy bein^t 
by lease, that lease has expired by dfflux of 
time; the other, where the tenancy is from 
year to year, and has been determined by a re- 
gular notice to quit. 

Patteton J. I am of the same opinion. It ap- 
pears to me that the words of the act are vWy 
clear, and there is no reason whatever to dis- 
sent from the construction put upon them by the 
Court in the case o(J}oe dam, Cardigan v. Eoe. 

Rule discharged without costs^ — Doe dewu 
iSSr NiehoUu Conyngham Tindid y. Roe. K. B. 



■TATOTB OF LIMIT ATiOMS. 

Paymeni witkin six yeart, of iniereMt due ti^om 
a promuiory note before the iix years, tr « 
sufficient acknoudedgmeni to take the deU 
out of the operation of the statute of 
turns. 



_ it< on a pmnisflory note, dated 51it of 
March, 1817. Pleas, the general issue, and the 
statute of limitations. 

At the trial before Alderson J., at the last 
assizes for Somerset, the note was produced, and 
it bore indorsements by the plauatiiT of several 
receipts for interest prior to tae year 18S4, and 
also a receipt fbr interest in 18S6, stated to have 
been due in 18S4. A witness proved that he 
had been directed by the defendant to make 
the payment, for i|rhich the last reoeipt was in- 
dorsed, for interest due upon the note. A 
verdiet having hem given for the plaintiff 

Foilett obtained a rule mit to enter a non* 
suit, on the ground that the payment abofe 
stated was not sufficient to take the case out of 
the statute of limitations. Against this rule, 

Rogers now showed cause. The true role 
upon which th# case must be decided, is that 
laid down by Lord EUenborough in Hurst v. 
Parker, and recognised by Lora Tent^rden in 
Tanner v. Smart, 6 B. & C. 603., da. that ** an 
acknowledgment is evidence of a new promise." 
Now, that part paj'ment of a promissory note 
amounts to a sufficient acknowledgment is dear, 
from the case of WkUcomb v. Whi^m, Dougl. 
650., and the recent case of Burleigk v. jSto^, 
8 B. & C. 36., where it was laid down that part 
payment by one of several executors operates 
as a new promise by all. The receipts indorsed 
are admissions against the interest of the plain- 
\kS, and are evidence of an unsettled account at 
the time they were made, sufficient to take the 
case out of the statute, per Lord JCenyon, Cat" 
ling V. Shoulding, 6 T. R. 193. ; and the fact of 
the note remaining in the plaintiff's hands nuses 
a strong presumption that it was unsatisfied 
when the last pigment of interest was made. 
Saunders v. Meredith, 3 Man. & Ryl. 116. 

Butt, contrh. All the cases, wherein a pay- 
ment of interest has been held to avoid the 
operation of the statute of limitations, were cases 
in which the interest had accrued due within 
six years. It is quite consistent that the prin- 
cipiu should have been discharged, and that the 
last payment should yet be made for interett in 
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BintHt; but, al All events, it may be caattndtd 
that pajrment of iato^t does not of necesatv 
raite an impKed promke to .pajr the prindpal, 
any more than payment of prmcipal an implied 
promise to pay the interest. CoUyer v. Wiilock, 
4 Bing. 518. Saunders v. Meret&ih was an 
action of debt upon a bond, and the decision 
turned u|x>n the doctrine of presumptive pay- 
ment, which evidently was here inapplicable. 

Per Curianu This case is not affected b^ Lord 
JhitcrdenU Acty 9 Geo. 4. c. 14. s. 1., as it tsin- 
daded by the proviso of that section : the ques- 
tion, tbmfore, whether this would have been a 
sufficient payment, before this act, to take the 
case out of the Statute of Limitations. It un- 
doubtedW would. In 1BS4 the debt consisted 
partly of prindpal, and pertly of interest ; there- 
fbre the payments of mterest was a part pay- 
ment of the debt ; and a part payment of a 
debt has been held to take it out of the oper- 
ation of the statute. There is another strong 
hut h«re^ which also existed in the case of 
SawiierM v^JI£erediihy and was relied upon by 
all the Judges in that case, namely, that the in- 
stnpoieBt rtoained uncancelled in the hands of 
the petitioner. Had the prindpai been satis- 
fied the defendant would, in conunon prudence, 
have desired to have it delivered up orcan- 
oeUed. He did not desire this either at the 
time he directed his agent to pay the interest, or 
afterwards. . That was a dreurostance fit for the 
a tt ent ion of the jury in considering whether 
there was evidence of anew promise, and which 
the Court must not omit to notice in pronounc- 
ing their decinon. 

Kde discharged. — Beaies v. Greentiade. 
M.T% JS^Obl5. 1831. 
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UnOV.— aETTLBlUNT.— BMANCI^ATlOr. 

An itSot, who Rvet sepuuraied famn hitfather^s 
family after SI, doe$ not Thereby become 
emancipated, and consequently follows his 
fatkef^s settlement. 

The pauper, in this case, was an idiot, and 
had been supjioited during seven .years by the 
parish of 4^^ in which his fiither was settled. 
His father mined a subsequent settlement in the 
parish of Much Cowame, The parish of A. then 
removed the pauper by an order of removal to 
Much Cpwame, and, upon appeal, the order was 
confirmed. The pauper, at the time of the 
orda", was Si years old. The question for the 
opinion of the Court was, whether the pauper, 
by hein^ separated fi^om his father's house, and 
continumg so after he obtained the age of si, 
was emandpated ? 

Lord Tenterden C. J. The order of sessions 
must.be confirmed. The general rule of law is 
that the settlement of an unemandpated child 
follows his father's settlement If a child re- 
mains separated from its father's family after it 
has attained the age of S l ,it becomes emandpated. 
Why is SI the age fixed upon? It is because 
tha child b considered to be capable of managing 
its own affiiirs. The pauper m this case is an 
idiot : he is incapable of manadng his own af- 
fairs, or of providing for himseB'. He is, there- 
fore, incapable of emandpation. 

iro. LX. 



Parke J. The pauper roust be conridered as 
a minor.. 

TdusUon J. and PaUeson J. concurred. 

Order of sessions confirmed. — H. v. Inhabit' 
ants of Much Cowame. K. B. Nov. 12. 1831. 



PSACTICE COURT. 

AFFIDAVIT TO 30LD TO BAIL. — ACCEPTOR. — 
INDORSSBd — ^DRAWER.— BILL OF EXCHANGE. 

In an affidavit to hold to bcnl hy an indonte 
against the drawer, the default of the accept 
tor must be shown. 

DowUng showed cause against a rule for can- 
celling the bail bond, on filing comhion bail. 
The affidavit to hold to bail stated "* that WS- 
liam Stewart Morgan is justly arid truly indebted 
unto this .deponent in the sum of 50/. and up- 
wards, upon and by virtue of a certain bill of 
exchange drawn by the said Stewart Morgan 
upon aqd accepted by one Geoige Dunman,*and 
oayable to the order of the said William Stewart 
Morgan, and now overdue and unpaid." The 
objection to this affidavit was, that no default by 
the acceptor was alleged. But it was submitted, 
that such a default need not be shown. For in 
the case of Brads/taw v. Saddington, 7 East, 94., 
where an affidavit to hold to bail stated that the 
defendant was " justly indebted to the plsuntift' 
in 100/. upon and bv virtue of a certain bill of 
exchange drawn by tne defendant, and long since 
dueandunpaid," was holden to be sufficient, with- 
out stating in what character the bill was due 
to the plaintifi; whether as payee or indorsee. 
.Now, it it was not neoessary to state in wh^t 
character the plaintiff sUed, whether as payee 
[or indorsee, he mights :hAve sued in the cha- 
'racter of indorsee, jpis in the present case. 
'If it were so, then there was no aefault of the 
acceptor stated in that case, yet the* Court held 
the affidavit suffident. The Court there ob- 
served, *^ The affidavit suffiqently stated the 
ffround on which thepl^ntiiSThad holden die 
defendant to bail; that it was upon a. bill of 
exchange drawn by the defendant^ on which he 
was justly indebted to the plaintiff; it was not 
necessary for the plaintiff to specify in what par- 
ticular character, whether as payee or indorsee, 
he claimed : if he had not an interest in the btU 
on which he could sue the defendant, he would 
be guilty of penury, and would be liable to an 
action for maliciously holding the defendant to 
bail." In the present case, if the plaintiff had 
no interest in the bill which would enable the 
plaintiff to sue, he would be liable to an indict- 
ment for perjurv» and an acUon for malidously 
holding tne defendant to bail. But in the case 
of Elstone v. Mortlake, 1 Chit. Rep. 648., where 
the affidavit to hold to bail stated that the de- 
fendant was indebted to the plaintiff, on a bill of 
exchange payable to a third person at a day now 
past, it was holden sufficient, without stating at 
what day the bill was payable, and without show* 
ing the connection between the plaintiff and the 
' payee. There, Mr. Justice Best observed, ** it 
sufficed, ir the plaintiff swore that the defend- 
ant was indebted to him : for if be were not so, 
the defendant might indict him for perjury." 
On these grounds, he submitted, that the affi- 

H 
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davit waf sufficient, and, consequently, that the 
present rule must be discharged. 

CktmneU^ in support of the rule, cited fiicXr 
worth V. Ijtmf^ 7Bing. 851., in which it wa^ 
holden,that in- an action bj the indorsee agunss 
the acceptor, the affidavit to hold to l>ail must 
allege the default of the acceptor. This caset 
had since been acted on by the Court of King's 
Bench; and tberefore, although it was decided 
in the Court of Common Pleas, it must now be 
considered as an authority in this Court. 

Littiedale J. The case in the Common Pleas 
accords with my own opinion on the subject; 
and, ther^ore, the present rule must be made 
absolute. 

Rule absolute.-— Croi# v. Morgan- M. T. 
Nov. 12. 18J1. 



CO URT OF COMMON PLEAS. 
FIMB. — ▲CKNOWLEDGKENT ON PAPSIi» 

7^e Court will tdlow a fine to pan which has 
been taken abroad on paper, hutead of 
parchment, the eomrnutioner certifying in hit 
return that he could procure none, 

Wilde Sent, moved that this fine might pass, 
notwithstanding the acknowledgment of it had 
been taken in Jamaica on paper. The com- 
missioner stated on his return that he had no 
parchment, and that none conld be procured. 

The Court said, that the reason for requiring 
all the proceedings in a fine or recovery to be 
written on parchment, was for their better pre- 
servation. That in this case, their officer should 
copy the acknowledgment on parchment, and 
annex it to the paper, together with the order 
of the Court, as ttiey were satisfied that the 
paper writing produced was an Authentic docu- 
ment. * — Gibion and oihert^ Deforciants, C. P. 
Nov. 14. 1651. 



DECULBATIONS, CONDITIONAL, WHSN FIUED. •^' 
FROCESS* — TBACTICB. 

The tenth rule of Trinity Term, lW.4,^ as 
to the time when plaintiffs are to declare, 
applies bo^ tofi&ng and deSvering. 

A writ of capias ad respondendum was sued 
out, and the defendant was served with a copy 
on the 51st of October, and received a notice 
that the declaration was filed conditionally at 
the Prothonotaries' Office on the Sd of Novem- 
ber following. 

Spankie Serjt., moved that the declaration 
might be set aside for beine filed too soon, as the 
loth rule of Court of Trmity Term, 1 Wnu 4., 
directed that no. declaration de bene esse shall 
be delivered until the expiration of six days 
from the service of the process in the case of 
prooeas which is not bailable, or until the ex- 
piration of six days from the time of the arrest 
in ease of bailable process* 

J^nes Sent* submitted* (or. tl^e plaintifi^ that 
the rule dia not apply; as it only extended to 
declarations delivmcj, and not to those which 
were filed* 

The Court held» that the rule must be taken 

■ See Tathamt Demandant^ 4 B. Moore» 481. 



to etobnoe both, and tlierefbte that tbe de- 
claration had been filed too soon. 

Rule absolute. -- Gifat ▼. Gale. C.P. M. T. 
Nov. 4. 1831. 
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BAIL. — NOTICE OP JUSTIFICATION. — AFFI- 
DAVITS. — COSTS. 

If defendant ^vea second or amended notice ef 
. baUy after a first accompasded by affidaciU 
fff justification under the new rule of Courtf 
the second notice must, it seem*, also be ac' 
compamed by affidavits to entitle Mm to the 
costs of an unsuccessful opposition. 

Allowance &f bail was directed not to be drawn 
up until a receipt of kin^s taxes andpoat^ 
rates was produced by ike bmL 

Defendant's first notice of bail, aoeoaqiaiued 
hy the affidavits required by R. 5. Reg. Gob. 
T. T. 1 Wm. 4.. havingomitted to state vbetfaer 
the bail were nousekeepers or fceeholdan, he 
gave a second notice ; iwit did not pniduoe luiy 
affidavit stating whether this second aotioe 
was also accompanied by fresh affidavits. After 
the first notice, plaintiff had ^ven oo^ce of 
exception. 

J, Jervis, in oppoung the justification, first 
contended that tne bail coald not mstify under 
the amended notice; as thereby the okjeet of 
the rule of Court to receive a good e i i g i ii at 
notice would be defeated. 

JSi^ftey B. If the second Dotiee was in tiae, 
it is sufficient. 

J. Jervis then examined the bail, who proved 
to be sufficient ; but they had not paid the poof- 
rates and king^s taxes. 

Bayley B. directed that the rule for the 
allowance should not be drawn up imfeil raeeipta 
were produced that these had been piid. 

Sir W. Odki then applied for tne costs on 
the part of tlx^ plaintiff; contending, that al- 
though there hacl been two notices^ yet that 
the requisites of the rul6 had been sub^ntiaily 
complied with. 

Bayley B. You have no affidavit that the 
second notice was accompanied by affidavits, so 
as to brine that notice within the words of tbe 
rule, which, I think, require that eveiy notioe 
should be aecompamed by affidavits. 

Costs disallowed. — ilflonyMoitf. M. T.Nov. 

14. 18J1. 



BAIL. -^ NOTIOB OF J08TIFICATIOV. 

The fact that bail have resided at the place 
described m the notice of Justification need 
not be stated therein. 

J, Jervis and Qarkson, in two actions, objected 
to tbe justification of bail, on the ground that 
the notice did not state that the nail had re» 
sided within the last nx months in the ttieet 
whereof they were described. 

Bayley B. That is not necessanr | if yoa 
ascertmn that they have not resided mere with- 
in that period, that is an objection. 

Bail aUowed.— Ffonv's Bail. M.t« Nov. 

14. 18J1. 
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ORDER OF. COURT. 

€^ri of ChtiHcery, ^sd Nov&mher 1 «3 1 . • " 

Thb Right Honourable Henry Lord 
Brougham and Vaux Lord High Chancellor 
of Great Britain by and wiui the advice 
and assistance of the Right Honourable Sir 
John Leach, Master of the Rolls, and the 
Right Honourable Sir Lancelot Shadwell, 
Vice Chancellor of England, doth hereby 
order and direct that uie Orders of the 
3d April; 1828 be amended as to Numbers 
6, 13, 16, 17, 18, 19, 24, and 76, in manner 
foUfiiriiig; that is to say, 

VI. 

That if the Plaintiff do not within three 
weeks after a Defendant's second or third 
Answer is £led refier the same for insuffi- 
deney on the old Exceptions, such Answer 
shall thenceforth be deemed sufficient. 

xin. 

That after an Answer has been filed, the 
naiatiff .shall be at liberty before filing a 
Replication, to obtain upon Motion or Peti- 
tion without Notice one Order for leave to 
amend the Bill ; but no further leave to 
amend shall be granted after an Answer and 
before Replication, unless the Court shall be 
sioiafied by Affidavit that the Draft of the 
intended amendments l^ been settled ap- 
proved and signed by Counsel and that such 
amendments are not intended to be made 
for tfaie purpose of delay or vexation but 
because the same are considered to be ma- 
terial to the Case of the Plaintiff; such Affi- 
davit to be made by the Plaintiff or one of 
the Plaintiffs, where there is more than one, 
and his her or their Solicitor, or by such 
Solicitor alone in case the Plaintiff or Plain- 
itSky firom being abroad or otherwise, shall 
be unable to join therein ; but jxo order to 
amend shall be made after Answer and be- 
fvNre Reidicationeither withoutNotice or upon 
Affidavit in manner hereinbefore mentioned, 
unless such Order be obtained within six 
weeks after the Answer if there be only 
one Defendant, or after the last of the An- 
swers if there be two or more Defendants, 
is to be deemed sufficient. But this Order 
shall not extaid to amendments which are 
made onl^ for the purpose of rectif)ring 
some dencal error, or error in names dates 
or sums, in which cases the order to amend 



sy be obtained upon Motion or Petition 

without Notice. 

* We have carefully compared our copy ivith 
file origiiial order at the Register Office. An 
iDttccomte publipation wai imied in the early 



XVI. 

. That where the Answer of a Defendant 
is to be deemed sufficient whether it be in 
Term time or in vacation if the Plaintiff or. 
Plaintiffs shall not proceed in the cause, the 
Defendant shall be at liberty after the ex- 
piration of two months to move upon No- 
tice that the Bill be dismissed with Costa 
for want of prosecution ; and the Bill shall 
accordingly be dismissed with Costs, unless 
the Plaintiff or Plaintiffs shall appear upon 
such Motion and give an undertaking to file 
a Replication and serve a Subpcena to re- 
join, and in case he requires a Commission 
to examine Witnesses, shall obtain and 
serve an Order for such Commission within 
three weeks from the date of such under- 
taking, or unless the Plaintiff or Plaintiffs 
without filing a Replication, shall appear 
upon such Motion and give an undertaking 
to hear the Cause as against the Defendant 
making the Motion upon Bill and An- 
swer: or unless it shall appear that the 
Plaintiff or Plaintiffii is or are unable to pro- 
ceed in the Cause by reason of any other 
Defendant or Defendants not having suffi- 
ciently answered the BiJl, and that due di. 
ligence has been used to obtain a sufficient 
Answer or Answers from such other De- 
fendant or Defendants ; in which case the 
Court shall allow to the Plaintiff or Plains 
tifis such further time for Proceeding in the 
Cause as shall appear to the Court to be 
reasonable, and in case the Plaintiff or Plain- 
tiffs do appear upon the Motion to dismiss, 
and give the undertaking to file a Replica- 
tion and take the other Proceedings conse- 
quent thereon hereinbefore required, then 
all the Rules and Regulations with respect 
to the Commission and the Return thereof, 
andthie setting down the Cause for hearing, 
and the rights of the Defendant with re- 
spect to the Conunission, in case of any de- 
fault on the part of die Plaintiff which are 
particularly expressed in the next Order» 
shall apply to all Cases under this Order. 

XVII. 

That where the Plaintiff files a Replica- 
tion without having been served with a 
Notice of Motion to dismiss the Bill for 
want of prosecution, he shall serve the S|ibt 
pcsna. to rejoin, and in case he requites s 
Commiision to examine Witnesses, shall 
obtain and serve an Ord^ fi)p such Com- 
mission, withm three weeks from the filing 
of the Replication, and such Commission 
shall, at the latest, be returnable on the first 
return of the second Term then next fol- 
lowing ; and the Plaintiff shall give his Rules 
to produce Witnessea and pass'publicaition» 
at the latest, in the s«ne Term, and ahaU 

H 9. 
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set down his Cause for hearing and duly 
serve the Subpoena to hear Judgment re- 
turnable in the succeeding Terra. And if 
tfie Plaintiff shall make default herein, then 
upon application by the Defendant, upon 
notice of Motion, the Plaintiff's Bill shall 
stand dismissed out of Court, with Costs, 
unless the Court shall make special Order 
to the contrary — and in case the Plaintiff 
serves a Subpoena to rejoin, within three 
weeks after filing the Replication, but does 
not obtain and serve an order for a Com- 
mission to examine Witnesses within that 
time, then the Defendant shall be at liberty, 
without notice, to obtain an Order for a 
Commission to examine Witnesses, return- 
able at the like period as the Plaintiff is 
entitled to pursuant to this Order, and shall 
have the Carriage of such Commission. 
And if the Plaintiff obtains an Order for, 
and sues out a Commission, and neglects 
to execute and return the same, at or within 
the time stated in this Order, the Defend- 
ant shall be entitled to an Order as before 
stated for a Commission returnable on the 
last Return of the Term following that 
which is allowed to the Plaintiff by this' 
Order for the Return of his Commission. 
And when any Commission issues pursuant 
to this Order, or the last foregoing Order, 
the Parties shall have liberty to execute 
the same in Term time, and Publication 
shall stand enlarged until the Commission 
shall be returnable. And the Plaintiff shall 
be atliberty to set down the Cause, in the 
mean time, without the necessity of in- 
serting such directions in the Order for 
the Commission. 

XVIII. 

t That Publication shall not be enlarged 
except upon special application to the Court, 
made upon Notice, supported by Affidavit, 
and at the Cost of the Party applying, 
unless otherwise Ordered by the Court. 

XIX. 

That the time which occurs between the 
last Seal after Trinity Term and the first 
Seal before Michaelmas Term, and between 
the last Seal aft;er Michaelmas Term and 
the first Seal before Hilary Term, sliall 
not be reckoned in the computation of time 
which is allowed to a Party for amending 
any Bill, for fiUng delivering or referring 
exceptions, to any Answer, or for obtaining 
a Master's Report upon .any exceptions. 

XXIV. 

That when a Defendant in contempt for 
want of Answer obtains upon filing his 
Answer the common Order to be discharged 



as to his contempt on payment or tender 
of the Costs thereof, or the Plaintiff ac- 
cepts tlie Costs, without Order, he shall 
not by such acceptance, be compelled in 
the event of the Answer being insufficient, 
to recommence the Process of contempt 
against the Defendant, but shall be at li- 
berty to take up the Process at the point 
to which he had before proceeded. 

LXXVI. 

That where a Master is directed to settle . 
a Conveyance or to tax costs in case the 
Parties differ about the same, then the 
Party claiming the Costs or entitled to 

Srepare the Conveyance shall, bring the 
(ill of Costs, or the Draft cf the Convey- 
ance into the Master's Office and give 
Notice of his having so done to the other 
Party and at any time within eight dajn 
after such Notice sudi other Party shall 
have liberty to inspect the same without 
fee, and may take a Copy thereof if he 
thinks fit ; and at or before the expiration 
of the eight days or such ftirther time as 
the Master shall in lus discretion allow, he 
shall then either agree to pay the Costs or 
adopt the Conveyance as the case may be 
or signify his dissent therefrom and shall 
thereupon be at liberty to tender a sum of 
money for the Costs or to deliver a state- 
then t in writing of the alterations which 
he proposes in the Draft of the Conveyance. 
But if he make no such tender, nor deliver 
any such statement in writing, or if the 
other Party refuses to accept the sum so 
tendered, or to adopt the proposed altera, 
tions in the Draft of the Conveyance, the 
Master shall then proceed to tax the Costs, 
or settle the Conveyance according to the 
Practice of the Court. And in case the 
taxed Costs shall not exceed the Sum 
tendered, or the Master shall adopt the 
proposed alterations in the Draft of the 
Conveyance, then the Costs of the tax- 
ation, or the Costs of the Proceeding with 
respect to the Conveyance shall be borne 
by the other Party. 

LXXXIL 

And whereas the present Practice that 
Causes can only be entered for hearing 
during the time of Term, and that the Sub- 
poena ad audiendum judicium can only be 
then returnable, is productive of great de- 
lay and inconvenience. It is hereby ftnrther 
Ordered by the said Lord High Chan- 
cellor, with the advice and assistance afore- 
said, that from henceforth Causes may be 
set down for hearing, and the Subpoenas ad 
audiendum judicium served and returnable 
on any day as well out of T^nn as in Term. 

H 9 
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— And this Order is to be called the 82d 
Order. 

Brougham C. 

John Leach M. R. 

Lancelot Shadwell V. C. 

• 

And it is hereby further Ordered that 
the aforesaid 82d Order shall take e£fect 
immediately, and* the aforesaid amended 
Orders shall take effect on the first day of 
Hilary Terfn next. 

Brougham C. 

John Leach M. R. 

Lancelot Shadwell V. C. 



NOTES OF THE WEEK. 

THE NEW BANKRUPT COURT. 

The New Court is now completed. Mr. 
Baron Bayley, as we first stated, wQl not 
leaive the Court of Exchequer. We are 
glad to find that our suggestion has been 
attended to, and that, at least, one equity. 
lawyer is placed in the Court of Review. 
Mr. Rose's is, certainly, a very proper ap- 
pointment. We repeat the Jist of the 
Judges, as settled by last Tuesday's Ga- 
zette, although we have given it before. 
The Hod. Thomas Erskine, Chief Judge ; 
Seijeant Pell, Serjeant Cross, and Mr. 
Rose, Puisne Judges; Mr. C. F. Williams, 
Mr. Merivale, Mr. Joshua Evans, Mr. Fon- 
Uanque, Mr. Fane, and Mr. Holroyd, Com- 
missioners. Thus fiu" goes the Gazette. 
Mr. Seijeant. Edward Lawes and Mr. Bar- 
ber, Chief Registrars; Mr. Gregg, Mr. 
Bousfield, Mr. Richardson, Mr. Campbell, 
and Mr. John Vizard, Deputy Registrars. 
We see that the letters patent for ap- 
pointing the Judges and commissioners are, 
according to the act (^ 1.), under ^ the 
great seal of Great Britain and Ireland." 
We stated last week that this is incorrect. 
We now repeat the objection. By stat. 
5 Ann. c. 8., (being the articles of union 
between En^and and Scotland), it was pro- 
Tided, that there should be used one great 
seal for the United Kingdom of Great 
Britam, which should be used for all public 
purposes relating to both kingdoms : but in 
all matters reletting peculiarly to England, 
the great seal of England should be used ; 
and in all matters relating peculiarly to 
Scotland, the great seal of Scotland should 
be used. At the union of Great Britain 
and Ireland, no provision was made for the 
establishing one great seal for the United 
Kingdom of Great Britain and Ireland ; and 
it is expressly enacted (39 & 40 Geo. 3. 
c. 67.)* Uiat the great seal of Ireland may, 
after the union, be used in like manner as 



before the union within the kingdom of 
Ireland. The great seal of Ireland still 
exists, therefore, as a separate seal. We 
contend, then, that the letters patent should 
have been sealed with the great seal of 
England ; there being no su(^ seal as that 
mentione4d in the New Bankrupt Court 
Act and in the Gazette, viz. '< the great 
seal of Great Britain and Ireland,*' How 
far this objection invalidates the appoint- 
ments, we leave for others to determine. 

SIR ANTHONY HAAT. 

Sir Anthony H^ the late Lord Chan- 
cellor of Ireland, died on Wednesday last. 
In our second volume, p,l.iu seq., we gave 
a full account of his life and character. 
We may be able to furnish some additional 
particulars next week. 

GENERAI. REGISTRY, &C. 

On Thursday, Mr. Campbell's bill fpr a 
general registry was brought in, and was 
read a first time. We doubt much whether 
it will pass. At the same time, the other 
bills proposed by the Real Ph)perty Com- 
mission were also read a first time. These 
last will probably become the law of the 
land before the end of the present session. 
We stated their general objecto, vol.L p.401. 



ANSWERS TO QUERIES. 

LAW OP ATT0ENE7S, 
ABTICLSD OLBBK. — PRBHiaiC. VOL. ni. P. 48. 

1. On retiring from busmess, S, was bound to 
provide if. with a master for the remainder of 
his clerkship. But if ^ and B. then agreed that 
the former should be assigned to a'thml person, 
nothing being said respecting the premium, the 
Court wouldnot, I think, order any portion of 
it to be returned. y. Z. 



^ S. I think that A.j having been regularly as- 
signed to another attorney, as by the terms of 
the question I presume he was, cannot compel 
B. to return a proportionate part of the " con- 
nderabie premium^' given to him on the eze« 
cutton of the articles. X. 



9. I presume that A. was assigned to the other 
attorney with his {A.*s) consent ; and should that 
have been the case (and I do not conceive how 
an assignment can be accomplished without the 
concurrence of all parties interested), I ap- 
prehend, if A. was taken by the assignee on 
the same footing and terms as though A. were 
still serving B^ and without A., or his parent or 
guardian, being made subject to any additional 
expense, the Court would not intei&re or com- 
pel any of the premium to be returned. 

L. M. 
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' AXTICLZO CLEBK. — Mm OE» 

1. I am not aware of any rule or order 
of either of the Courts of law, which re- 
qnires a person to have attained 21 yean of 
9ge before he can make application to be ad- 
mitted aki attorney. But in Bac. Abr., tit. /n- 
ybfuy mid A^e (E), vol. iii. p. 1S6., it is laid 
down thai ao mfrnl cannot be an aUomey^ bailiff, 
fttctor, or recover; and the roason assigned 
ii^ that he is not diaiseable in an action of 
account. See also F. N, B. 118. 1 ftoL Abr. 
tit. Aeeampt, B. 5. Co, Lit. 172. Cro. Bliz. 
656; 657. y.Z. * 



2. A minor cannot be an attorney, because 
h^ cannot b^ sworn, nor charged in account. 
1 Black. Com. 466. «. (Chitty'a ed. 1826.} 

W. T. 



3. I do not find the subject touched upon, 
dther in Tidd's, Impey's, or Chitty's Practice;, 
nor do I know of any rule or order of Court 
made on the point; tlie act only reouiring that 
the clerk shall serve for the term or five years, 
aAd'that after the expiration thereof he shall be 
eaounined^ sworn, admitted, and enrolled, with* 
outbdcin^ an^ notice of the ajge of the clerk at 
such expiration, or at the time of his appli* 
cadon : unless, therefi>re, there Is any thing in 
the examination on the suMect, I apprehend 
that, on producing the proon required by the 
act, he may be admitted. M. L. 

QAMSLAWS. 
KBPUTBD MANOR. — OAMBKEBFBR. 

VOL. in. p. 9S. 



I am ingliofd to tfamk that a manor, which, 
owing to some defect, has ceased to be a legal 
manor, has lost all its privileges; and conse- 
quently the lord could have no power over the 
ganaet-ezfiepting that which was on his own estate, 
which of course he has the privilege (^preserv- 
ing as he thinks proper. 

I ■■■ >■ 

GAM BKEBFER'S POWER. VOL. 111. P. 6J. 

The power given to gamekeepers by the 
S2 & 23 Car. 2. to seize the pms, dogi^ nets, 
and engines; kept by unqualified persons to 
destroy game, is not rendered void bv the 
1 & 2Wm. 4. ; and the trespassing with the in- 
teal to destroy game is an ofience punishable 
under the 90th section of the late act. L. O. 
p. 86* tm&. 

The 4 & 5 W. ft M. c. 23, § 4. gives to game- 
keepers the same protection in resistine ofiend- 
ers jn the night time, as the law aflbr(» to the 
keepers of ancient packs. 

It has been dedoed, that though gamekeepers 
are liable to the same penalties as unqualified 
persons for killing game out of their respective 
manors, yet no one is justified in taking from 
them theur doss and guns when they are out of 
the limit of tneir lord's manor, even in pursuit 
of game. Vide Rogtr* v. Cairt€r^ 2 Wils. 987. 

^_^^^^^^^ H« B. A* 

I • LAW OF TITSSS. 
8BTTIN0 OUT TITBXS. 

L I should not consider the rector has waived 



hi^ ttnMy on account of the tithe bMdg beea 
carted ; for, suppose he had refused to cart the 
same, and sufiered them to lie on the land, I 
apprehend the fiutner could maintain an action 
on the case -^3 Bulstr. 337., Mnuntford v. 
Sidriey, Latch. 8. Thompson ▼. BearhUx^^ 
1 Bam. & Ad. 812. — the rector having bis 
remedy for subtraction of tithes. 

As to whether the mode of tithing the wheat 
adopted by B. is illegal, the general rule is,^ to 
the manner of paying prediaftithe, that the tenth 

f)art is to be justly and truly set out upon the 
and. Com, where t|^ere is no custom, is to be 
set out by the sheaf, and every tenth sheaf is to 
be set out for the tithe thereoC (l Sid. 285., 
Ledger v. Langlejf^) And it is said that tho 
sheaves set out for tithe of com ought to bp 
marked with a green bough. Now, the mode 9f 
tithing used by B. was certunly illegal, acoordii]^ 
to the decision of the foregoing cases, as the 
wheat was set out in shocks, and not in sheavfs. 
.The occupier of land is not of common right 
obliged to gather the sheaves of corn which have 
been set out for tithe into shocks, (l Sid. 2^3., 
Ladgar v. Ltmglev.) But by custom he may be 
obli^tothis. {See2Atk. IW^ ArcMahop i^ 
Tori V. Sir Milet StapUtom. 

With respect to whether the rector has a 
right to be present when the tithe is set out, it 
was held, in SroughUm v. Wright^ Bunb. 16^^ 
that before the nine sheaves of the occupier of 
the land are put into a carriage to be carried 
away, the whole ten are to be set out, upon thq 
ground that the person entitled to tM tithe 
thereof may have an opportunity of wdptug 
whether the same be fymy set. 0Bt« And ao, 
/Mp.Iiord jHrnlsrefan, in Tkompton v. Bew^Mk^ 
who saidy ^ The ordinary coone in seating <Mit 
tithes is, to leave the whole quantity out of which 
the tithe is taken together for a certain time» 
that the tithe owner may be enabled to come 
and see that the tenth part is of eaual bulk and 
value with the other mne.^ And by the 2 & 5- 
Edw. 6; «. 13. ^ 9. it i» enacted, ** That ai^ 
idl timesi and as often as predial titbea shall 
be due; and.at the titbing of the same, it shall- 
b# Ipiwful to BVEET PARTY to whom any of the 
said tithes ought to be paid, or his deputy or 
servant, to view and see their said tithes to be 
justly and tmly set forth and severed from the 
nine parts." • T. E. 

4< I think the rector has not widred his re- 
medy by the proceedinga be has taken noder 
[Kotest. He does not appear, however, to hBv» 
edttfrtiiined a "wy dear notion of his legal 
rights. 

I have no doubt the mode adopted bv B^ 
in setting out the wheat for tithe, was illegal, 
because it was not reasonable — a teiUh pmi tf 
the increoie was not set* out. Tithe of wheat 
should be set out in Che skerff' hat I a p prehend 
it may be set out by the suiglB sheaf, or bgo the 
shock or hattock,.aa pleaaes the fiumer, pron 
tided there be no custom to the contnoy; and 
there is none in this casa 

I think the rector might have insisted on 
taking the tenth shock, the wheat bdne set out 
in shocks, tiie bou^ being placed on the shod^ 
designated the tenth Oeck, and not Uie tentb 
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^ketf: for the boiig|i ooold not be thnui iote 
each of the ^heaves at the lame time. 

By the cpmmoEk law* notice b not necetvaiy; 
but bv the ecdefiastical Iaw» notice i» requireq. 
By tfie 2 4 9 Ed, 6. c. 15^ all persons shall 
tndy and justly, vithoot fraud, set out their 
tithe; and by the second section it shall be 
lawfiil for the tithe owner, his servant or agent, 
to view and see the same set out. 

The caqes pn the mode of setting out are 
Shaltcrop v,J<nolef 13 East, 261.; as to noliic^of 
setting oat, Butler v. HeaMy^ 3 Burr.- 1891.; as 
to the right to hepreuntj the statute abore cited ; 
and generaUy, 15 Petendokff's Abr. 63^ et seq. 

J. C. G. 



Ldtr or FMOFMBir asd cosrMYJvenKL 

POWBBOPSAtB. — MORTOAOS. WOIi. III. P. S9. 

« 

The assignee of a bankrupt, or of an insolvent 
mortgagee, selling, could not be said to ** ezer* 
else the power of sale" ^ven by the mortgage 
deed; for they sell by virtue of the Bankrupt 
and Insolvent Acts. The administrator or exe- 
cutor of a mort^ee may ielt, Iw virtue of their 
office, and receive the price. If the mortgagee 
transfer his interest, by deed, to hold under and 
subject to the same powers, provisoes, and agree- 
ments, as are contained in the mortgage deed, 
the transferee may egercitejthe power of sale; 
for the power is in the nature of a trust engrafted 
on the legal fee in the mortgagee, and is not 
merely a personal confidence, ft is transferable 
with the security, of which it is a constituent 
part ; and although the power of sale may by 
the transfer fall into the hands of a person who 
miKfat jaake an ill use of it, that wiU not rendar 
it MSB transferable. — See Hayeii Oeneua Com' 
meymtcer, 139. m siotftf* J. C. Q. 



MOSTGAOS.— nUNBVER DY7TT. VOL. II. P. 414. 

Mr. Coote and Mr. Lloyd, of llancbeiter, 
recommend a duty of ft|«. in respect of the 
transfer, and 90f . for the ad valorem upon the 
lool., and 2St. for the second skin, althoi^b both 
pentlemen are of opinion that such was not the 
mtention of the legisUture. Soon after the 
passing of the S Geo. 4. c. 1 IT., a friend of the 
writer engrossed a deed of this kind on Haak 
pai«hBebt,.9ot it ezeoited by all the .parries, 
•nd took it to Somerset Home with a petition, 
staring the doubts which had arisen in ms mind, 
andoQ^fing that the proper stamp mvtbt be ai- 
ixed withcnit paymesit otany penalty. The ofiioar 
imprtsied the ad valorem daty otih* It is better, 
however, to follow the advice of Messrs. Goote 
and Lloyd for greater safety. On this subiect, 
see Marimy demanda^ Baxter^ tenaiU, 5 Bing. 
16a — a case, however, not to be relied on; 
Warren v. Howe^ 2 B. dc C. 261. J. C. G. 

AUCTION DUTY OM BANKaUPTS' B8TATS0. 

I apprehend the eiemption freol auction 
dn^ IS not necessarily^ confined' to sales of a 
bankrupt's estate fuii|icct to mortnge, as the 
6 Geo. 4. c. 16. § 98. declares In the most ge» 
neral terms that all sales of real or personal es- 
tate of the bankrupt shall be firee from auction 
duty.— jBdim*s Bmkrupt Law, p. 106. 



A bankrupt^ estate is not even ndgect to the 
stamp duty ; and it was once a qoesrion whether 
the solicitor to a commission was bound tp 
pve a stamped recapt to a creditor, considering 
It in the light of an instrument-^-e &eo, 4^ o. 16> 
§98. A.F.C. 



LAW OP DMBTOB AHD CHSDITOK 
INSOIiVBNT DEBTOR. VOL. UI. . P. 1 6. ' 

r 

1. The wkIms is, in my opiniiioi entitled to sue 
lor and recover ftom the maker, the amount 
dne on the noto of hand. The insolvent mi|fat 
have reduced diis chote m action of hih . wife^ 
into possesaon during his lifetime, and at his 
decease it would have been transmissible to his 
personal representative, if his insolvency had not 
intervened. Neither he nor his assi^ee having 
reduced it into possession in his hfetime^ the 
right of action on the note eurfseoed to the v^e* 
She must bring her action in her own name, and 
for her own benefit. The Insolvent Debtors 
Court and the creditors cannot interfenb See 
MMtfMi V. Mffordf 9 Vesey, a?.; Purden vr. 
JoAeoHj 1 Russdl, 19., per Sir Thomas Phimer, 
affirmed on appeal by Lord Lyndhnrst; andOs. 
Litt. 951.0. J. CO. 



8. There can be but one opbion on thit 
case. The insolvent's creditors are dearlj en- 
titled to the note ; and if there be no assignee 
In chief of the insolvent's estate, a meeting of 
the insolvent's creditors should be called (see 
NitAoUei Practice of the Ituolvent Before 
Courtp p. 865. 3d eo.), and such assignee ap- 
pointed, who may then piaihtain an action againit 
the maker of the note. The Insolvent Ddbtors 
;Court woutd ' not interfere in the wav ypi 
correspondent suggests. R. T. 



^our 



3. When a person beoomea insolvent^ eveiy 
fiuthing he possesses belongs not to himself, but 
to his creditors, and conseouentiy the note of 
hand oug^t to hiave been delivered up to them 
previous to his discharge. In the present iiH 
-stance it seems that tiie noto of band was pay<- 
Me to the wife, but the querirt has omitted to 
'State the circomstanoes under which the note 
was dven : the wife's property u not always lie 
able for ^ husband's debti^ and she might have 
'been entitled to the money for which the note 
'was g^ven. 

Previous to a person obtainbg his dSschai^gb 
under the Insolvent Debtors' Act, he must, I bk- 
lieve, make oath that he has delivered the whole 
of his property over to the creditors, and I 
think a Court of equity would consider the cre- 
ditors entitled to the money, inasmuch as the 
insolvent obtained his diacbaige on the fidth 
that he had delivered up the wlxde of his pro- 
per^. H. B. A* 



FMdcncB. I 

mw meUS.—- DSCLABATI0N8* VOL* n. p. 368. 
VOL.IU. PP« 15. 68. 

In reply to the remaiks of J. A. " in disproof 
of my statement," that it will be requisite to put 
the usual conclusions to declarations firamcd 



104; 



MiioManBa. 



ttpoA the new ndes, I beg to cfty that haTing re- 
ferred, as directed, to thai pert of them which 
relates to the general conduAon of declarations, 
I find (of which I was before perfectly aware) a 
form of a general promtie, bremch^vckA conclusion 
to a declaration consisting of several counts; and 
that so much of that form as b properly called 
the cofM/ttitoit,* viz. : '^ To the plaintiff's damage," 
&c. corresponds with the usual form adopted 
before the late rules. I therefore hope, that 
I shall stand excused for re-asserting, ^ that it 
will be clearly requisite to put the usual con- 
clusions to declarations framed upon the new 
rules." 

Y- Z. 



MISCELLANEA. 



oaiaxN OF roPULAR legal sbbobs. 

The custom of fpranting letuetfor 99 ymri, and 
not for 100, lest the laUer mumber shoM create a 
JreehoU is an error for which it is not easy to 
account. From the preference f^vea to it, in^ 
stead.of the round number lOO, it would seem 
that many of our oonv^ancers, without any 
better reason than that others have done so 
before them, have nevertheless avoided that 
fatal number with studious care, sedng that many 
othen have shunned the daneerous gulf. It is 
evident that those ijrho have (urawn up leases for 
one year less than a hundred, fancied, by so 
doine, they were escaping some fataV error, in 
which the difference of one yeiar might have 
involved them. There are enow stumbling 
blocks^ whether at law, in equity, or in convey- 
ancing, without conjuring up matters that only 
tend to fill the mind witn doubts and specula- 
tions, which, upon a careful investigation, prove 
at best but a mere phantom. 



LAWS AGAINST EXTBAVAGANCI. 

The act of parliament passed under the pro- 
tectorate of Cromwell, for punishing a man who 
lived beyond his income, is not peculiar to this 



* As to what is, properlv speaking, the condu- 
noh of a declaration, and toat it does not in- 
clude theiiroiiiiiff or breads see 1 Chit. PI. 5 ed. 
451.; sChit PL 5 ed. 16. 19. td. a.; Tidd's 
Practicei 9 ed. p. 446.; Tidd's Practical Forms, 
116. 



country. In one of the states of ancient Greece, 
ever^ man was liable to be called upon by the 
chief ma^strate to render an account of his 
means ofsubsistence. 

By the law (Mf the Twelve TaUes at Rome, 
macfmen and spendthrifts were accounted as 
one^ and the same law was applied to both ; a 
curator, one of bis relatives or next of kin, was 
appointed in like manner to manage the estate 
of the prodigal as the insane. To this Horace 
alludes — 

^ Interdicto huic omne adimAt jus 
Praetor, et ad sanos abeat tutelapropinquos.** 

Sat. S, 3. 

The reason asdgned by Cromwell's statute, 
and the motxTO g^cn in ne ceremony that was 
used in depriving the Roouin prodigal of bis 
estate, are somewhat similar. ** Quando tibi 
bona patema avitaque nequitia tua disperdii^ 
libero(M{ue tuos ad aegestatem perducis, ob earn 
rem tibi ea re commercioque interdico.*' 

Were the Roman law adopted in England 
against our modem libertines, how thmned 
would be our Fleet Prison I How comparatively 
few our bad debts, and consequent bankruptcies I 
The writs de Iwmtico and de prodigo inqui- 
rendo would be almost one and the same 
thing. It is true, the latter would have no 
guardian for his person ; but he would then be 
rendered nearly harmless. — From a Corre- 
ipondefd* 

LAW AMD eBNEBAL SEADINOt^r ; 

** Of all the opinions which have obtained a 
(general currency, without being foinided eitiier 
in truth or salictioned by experience, there are 
none, peBhaps, which have beei^so-wklely cir- 
culated as those by which we are taught to be- 
lieve that the study of the law. is adverse to the 
operations of genius, and that lively imaginations 
cannot be fettered by profession&l pursuits; that 
to be learned a man must be dull ; and that wit 
cannot be be possessed, but to the exclusion of 
industry." — I^e of Cwrran. 



orncE or hangman. 
. Though this office is in great and general dis- 
esteem, yet the sheriffi are much obliged to 
those who will undertake it as otherwise the un- 
.pleasant and painfiil duty must fall on themselves. 
So that, in fiict, the hav^an is the dierifTs im- 
mediate deputy iu criminal matters, though 
there is always an undersberiff for ^dvil pur- 
poses. -^ Pegge^ 334, 



ERRATA. 

P. 74. coL 1. line 41. for 17 read 10. 

76. — 1 . — 55. for ** a judgment " read "judgments. 

77. — 1 . — 7. for « Norwich » read « Norfoft." 

18. and 28. for ** creditor '* read <« debtor." 
79. — — 43. for « demised " read «« devised." 
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. " Quod magift ad nob 

Pertinet, et nescire malum est, agitarous.*' 



IIORAT. 



ON THE MISAPPLICATION OF 
THE REVENUES OF THE INNS 
OF COURT. 



This article was at first intended to be ad- 
dressed to the LfOrd Chancellor, but if I am 
correct in the statements which are made, the 
enlisting of his Liordship's name is unneces- 
sary to obtain the attention of the public ; 
nevertheless it is related so nearly to two 
subjects which have constantly engaged the 
attention of the present Chancellor^ — the 
abuses, of public institutions, and the dif- 
fusion of education, — that it will be well 
worthy of his attention ; not only as the 
originator of the enquiry into the abuses of 
public institutions, and as the great pro- 
moter of education^ but also as the head of 
the law in this country, and more par- 
ticularly as a chief ruler of one of those 
public bodies into the proceedings of which 
it is proposed that enquiry should be made. 
To come at once to the matter to be dis- 
cussed, I think that I shall be able to prove 
that the present revenues of the Inns of 
Court are mist^propriated, and that this 
misappropriation is attended not only by 
the ordinary direct evils, but also by many 
indirect but less obvious disadvantages, both 
to the legal profession and to the public. 

The subject almost naturally divides 
itself into four heads : — Ist, What were 
the original purposes and objects for which 
the four Inns of Court (Lincoln's Inn, the 
two Temples, and Grav's Inn) were founded, 
and how were the gifts and benefactions 
that have from time to time been bestowed 
on them intended to be applied ? 2d, How 
were they formerly applied ? 3d, How are 
they now applied ? And then a fourth en- 
quiry springs out of the discussion of these 
three questions, — Can they be applied 
better than at present? This appears to 
be the most sinqtle and practical manner of 

NO. LXI. 



1^ treating the subject, and it will therefore 
be oursued in this enquiry. 

First, then. What were the original pur- 
poses and ob^ctsfor which die four Inns of 
Court werefoundedy cmd how were the gifts 
and benrfactUms that have from time to time 
been bestowed on them intended to be c^ied f 
It requires no great research to give a full 
and satisfactory answer to this question. 
They were originally instituted for the pur- 
pose of the education aild instruction of 
practitioners in the law. It was considered 
expedient and necessaiy that there should 
be separate institutions or colleges in which 
this important science should be exclusively 
attended to : it was deemed essential alike 
to the welfare of the state and the true in- 
terests of the profession, that four great 
schools for legal learning should be estab- 
lished in London, where students mieht 
enjoy the benefit of public theoretical m- 
struction. For this purpose lands were 
granted, either by patent from the crown 
or by private benefactors, to each of these 
societies ; and in consideration of their un« 
dertaking to flumish the required instruction, 
certain exclusive privileges were granted to- 
them, and the persons permitted by them to 
practise. It was considered expedient rather 
to run the hazard of erecting institutions 
savouring somewhat of monopoly, than to 
encounter the evils which might arise from 
ignorant and uneducated practitioners in 
the law. The monopoly, without the cor- 
responding advantages, would have been 
numstrous ; but thus guarded, and its evils 
being thus counterbalanced, it was con- 
sidered beneficial. That I am statmg the 
original intention of the foundation of these 
societies correctly can easily be shown. 

The history of the Inns of Court is 
briefly as follows : — William, Earl of Lin- 
coln, about the beginning of the reign of 
Edward II., being well affected to the 
study of the laws^ first brought the profes- 
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sors of them to settle in a house of his, 
since called Lincoln's Inn. The Earl was 
only lessee of the Bishop of Chichester, 
and many succeeding bishops in ai\er times 
let leases of this house to certain persons 
for the use and residence of the practitioners 
and students of the law, till the 28th of 
Hen« VIII., when the Bishop of Chichester 
granted the inheritance to Francis Sulgard, 
and his brother Eustace, both students; 
the survivor of whom, in the 20th of Eliz- 
abeth, sold or gave (it is doubtful which 
according to Lane's Student's Guide to 
Lincoln's Inn) the fee to the benchers** 

The Temple was inhabited by a law 
society in the reign of Edward III. On the 
dissolution of the order of the Knights 
Templars in the previous reign, their pro- 
perty came to the crown. In pursuance 
of a decree made at the Great Council of 
Vienna in 1324. respecting the possessions 
of the Templars, King Edward III. granted 
this building to the Knights Hospitallers of 
St. John of Jerusalem, and they soon af^ 
devised it to divers professors of the law, who 
came from Thavie's Inn in Holbom *', and 
they were afterwards divided into the two 
societies of the loner and Middle Temples. 
At the dissolution of religious houses, when 
the possessions of this order again fell to 
the crown. King Hen. VIII. granted 'the 
Temple precincts to the profession of the 
law on lease, and they continued tenants to 
the crown till the sixth year of the reign of 
king James L, when that king, on the 13th of 
August, granted, by letters patent, the Inn 
and capital messuages known by the name 
of the Inner and Middle Temples : — '* To 
Sir Julius Caesar, the Treasurer and Bench- 
ers, and others, and their assigns for ever, 
for the use and reception, lodging^ and 
education of the projessors and students of 
the law. " ^ 

^ome professors of the law resided in 
Gray's Inn during the reign of Edward III., 
under a lease of the Lord Gray de Wilton, 
who was seised of the inheritance, and had 
a mansion there. This inheritance was, in 
the 20th of Edward VI., purchased by the 
prior and monks of the monastery of Shene, 
m Surrey, to whom the students continued 
tenants at a certain rent. At the dissolu- 
tion of the monasteries, Henry VIII. granted 
the inheritance to the society in fee farm.^ 



* Dugd. Grig. Jud. 148. Reeves's Hist. C. L. 
voL ii. p. 560. Lane's Student's Guide, 4th ed. 
p. 11. 

^ Dugd. Orig. Jur. 145. Reeves^s Hist. C. L. 
vol.iii. p. 152. 

* Dugd. Orig. Jur. 145, H6. 3 Reeves, 153. 

* Dugd. Orig. Jur. 272. 



Besides the original grants of lands large 
sums have been from time to time given 
and bequeathed to each of these Inns of 
Court, for the purpose of fulfilling the ob- 
jects of their original foundation. Of these, 
no exact account can be given, as the par- 
ticular knowledge of them lies only in the 
possession of the heads of these societies. 

Thus were the Inns of Court founded ; 
and in consideration of their undertaking 
to afford the proper instruction, and to pre- 
vent improper persons from practising, not 
only were these grants made to them, but 
no other persons or institutions but these 
were allowed to confer degrees, and to give 
licences and qualifications to practise in 
the law. This exclusive power has been 
always rigidly exercised, and has lately 
been enforced with some severity; it having 
been decided in several recent cases, that 
the Inns of Court may refuse to admit a 
person as a student without assigning any 
reason ^ ; and even if he be admitted as a 
student, they may refuse to call him to the 
bar.' Now, as there are no other means of 
practising except by obtaining these de- 
grees, an arbitrary power to refuse to grant 
them, can only be defended by some equi- 
valent benefit derived from the persons ex- 
ercising the power. 

All the four Inns of Court were founded 
about the beginning of the fourteenth cen- 

* The Court refused to grant a mandamus to 
the Society of Lincoln's Inn to compel the 
benchers to admit a party a student of the Inn. 
Ex parte IVooler, M. T. K. B. 1825. MS. 

' An application was made for a mandamus 
to be directed to the benchers of Gray's Inn to 
compel them to call the prosecutor to the d^^ee 
of a barrister at law. On a rule to show cause it 
appeared that the benchers had rejected him, on 
tne ground that he had been dischar^d under 
an insolvent debtors act. It also appeared that 
he had complied with the usual recjuiutes, such 
as paying tne dues and performing exercises ; 
and the two Societies of tne Inner and Middle 
Temple had been of opinion that the eround of 
rejection was not sufficient, though Xtncoln's 
Inn was of opiniop that it was a valid ground of 
reiection. The Court said that the original in- 
stitution of the Inns of Court no where appear- 
ed ; but it is certain, that they are not corpora- 
tions, and have no constitution by charters 
from the Crown. They are voluntaiy societies 
which /or ages have subrnitted to government anm^ 
logout to thai of OTHER teminariet of teaming. 
But all the power they have concerning the aa- 
mission to the bar is delegated to thero from the 
Judges, and in every instance their conduct u 
subject to their control as visitors. And the 
Court, on this ground, unanimously refused the 
mandamus ; stating that if there was ground for 
it the party must take the ancient course of ap- 
lying to the twelve Judges. Rex v. Gn^s /im> 

ougl. 353. 
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tury. For at least three centuries the in- 
inlians of their founders and benefactors 
irere stiklly fulfilled ; and this brings me to 
the SECOND bei^ of my subject -^ Haw 
were the revenues af ike ikne of Court for' 
merfy {qmUedf 

Abundant and satisfactory iaten&tion as 
to this may be found in books of eaqr re- 
ference ; and I will now briefly state the 
result of my enquiries on this head. 

Hie plan of education was as follows: — 
There were ten lesser inns called Inns of 
Chancery^ each containing at least 100 
students. These were designed as places 
of elementary studies : here they learned 
the nature of original and judicial vmts, 
which were then considered as the first 
principles of the law. When the young 
men had made some progress here, and 
were more advanced in years, they were 
admitted into the Inns of Court, which, as 
above mentioned, were four in number, of 
which the least contained 200 students.* 

The government and discipline of the 
four societies were pretty nearly similar. 
The members of each society were divided 
into two companies, called clerks' commons 
and masters' common s. The first consisted of 
young men during their first two years* 
standing or thereabouts, till they were 
called up to the masters' commons. The 
masters' commons was divided into three 
companies, junior barristers, utter bar- 
risters, and benchers. The first of these 
were not called upon to dispute and argue 
points of law, called mootings, before the 
benchers. Utter barristers were such as 
were of five or six years' standing, and were 
called to argue at the mootings; so that 
making an utter barrister was conferring a 
sort of degree for the party's progress in 
learning. Benchers were such utter bar- 
risters as had been in the house fourteen or 
fifteen years ; ^ley were chosen by the elders 
of the house to ready expound^ and declare 
some statute openly to all the society* During 
the time of his reading, this person was 
called a reader, and afterwards a bencher. 
There were two principal times of their 
learning -^ the one in Lent, and the other 
in Michaelmas. It was at these seasons 
that the readings were, in the former by the 
benchers themselves, in the latter by the 
readers. The young members of two years 
were required to be present at these read- 
ings, under pain of forfeiting twenty shil- 
lings for every default. The Middle Temple 
used to provide two readers, being utter 
barristers, for the two Inns of Chancery, 

* Fortescue de Laud. Leg. Angi. c.49. ; and 
•ee Dugd. 242. 



Strand Inn, and New Inn. Hiese read to 
the students there in the term and grand 
vacation : the students there mooted as in 
the Temple.^ 

The account given by Fortescue as pre- 
vailing in his time accords with that given by 
Dugdale. In the reign of Elizabeth every one 
was required to commence by reading at an 
Inn in Chancery, and then proceed to some 
Itta of Court. As all the Inns of Chancery 
belongg^to some one of the Inns of Court, 
they were mder their governance in all 
matters, and particularly in what concerned 
the education of sIvdilBnts. The study of 
the place was in a degree ordered and pro- 
moted by readers, who wer^ appointea to 
read lectures upon certain potiilSi both in 
tlie Inns of Chancery and Inns of Court. 
These readings were very ftrequent both in 
term and in vacation. Besides these, ther% 
were exercises which the students engaged 
in under the direction of the readers ; these 
were called moots. 

The students commenced utter barristers 
when they entered upon their exercises for 
the bar. None were to be admitted to the 
bar but such as had been at least of seven 
years' continuance, and had kept all their 
exercises three years within the houses 
and in the Inn of Chancery, according to 
the orders of the house, in some house- 
the benchers called ; in others, it was the 
business of the reader to call inner bar- 
risters to the bar ; and in all, the reader* s 
rtport of the merit and qualifications wasthe 
supposed ground for calling,^ And even 
after their call they were not allowed to 
practise for two years, but were to continue 
thus mooting.<^ 

These four Inns of Court were par- 
ticularly set apart and appointed for giving 
complete instruction in die law. Thus For. 
tescue, after stating that the laws of Eng- 
land are not taught at the two universities, 
goes on to say, that they " are taught and 
learned in a certaine place of pubUque or 
comun studie, more convenient and apt for 
attaining to the knowledge of them than 
any other university. For this place of 
studie is situate nie to the Kinjfs Cotsrtf 
where the same laws are pleaded and ar- 
gued, and judgments in the same given by 
the Judges, men of gravitie, auncient in 
yeares, perfect, and graduate m the same 
lawes. This place of studie is set betweene 
the place of the said Courts and the citie of 
London, wbiph, of , all things necessarie, is 
the plentifullest of all the cities and townes 






** From a MS. cited 4 Reeve, p. 435. 
« 5 Reeve, 848. Dugdale Ong. 



* Dugd. Orig. 
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of the realme."'' « Wherdbre," he after- 
wapcb observes, << neither at Orieance, where 
A» well the canon as the civil laws are 
taught, and whither, out of many countries, 
scholars do repaire now a dayes, or at Caen, 
or at any university of France (Paris only 
excepted), are found so many students past 
childehoode, as in this place of studie, not- 
withstanding that all the students there are 
English borne."^ 

I might go much more at length into 
thb part of the subject. I think, however, 
I have already cited sufficient authority 
for the foUowii^ positions. That at the 
time of the original grants of the present 
' possessions of the luns of Court public 
mstruction and lectures on the law were 
regularly given and delivered ; that one or 
more public lecturers, called readers, were 
appointed by each Inn of Court to deliver 
these lectures ; and that the task of general 
superintendence and instruction was under* 
taken by all the benchers of the several 
societies; that a strict examination as to 
knowledge in the law, was made before 
any person was allowed to practise; that 
the grants to these societies were made 
for die general benefit of all the members ; 
for the students and barristers, as well as 
for the benchers ; and that in particular 
they were made expressly with the in- 
tention that proper instructors should be 
provided for the student; that the great 
objects of these institutions and socie- 
tae8» in their original fbundation, were to 
form alleges or schools for teaching the 
science of the law completely and the 
roughly, and to guard against the evils 
arising from licensing of ignorant and un- 
learned practitioners in that profession ; and 
that for thiB reason certain peculiar privi- 
leges were granted to these societies, and 
to the persons permitted to practise by 
them; and that this exclusive monopoly 
was granted to them, not in any way for 
theur own benefit, but as the most efiectual 
means of obtaining able and qualified prac- 
titioners in the law — and that in fact the 
Senehers are the Trustees for the 

BENEFIT OF THEIR RESPECTIVE SOCIETIES. 

This system, with its benefits and its 
disadvantages, lasted until nearly the end 
of the seventeenth century. About this 
time the usual consequences of want of 
responsibility began to appear. The heads 
of these institutions began to grow careless 
and inattentive to their duties. Readers « 
were no longer appointed, — lectures ceased 

• Fort, de Laud. c. 48. ^ In. 49. 

* The last reader of the Middle Temple was 
Sir William Whitlocke, in 1684.- 



to be delivered, — examinations were still 
made before the degree of barrister wa^ 
conferred : but they became more and more 
lax, and were at last done away altogether, 
and degenerated info a mere form ; exer- 
cises were still preserved in name ;' but 
soon became a mere burlesque of those in 
former times. This brings me to my third 
liead. — How are the revenues of tile Inns 
of Court now applied f This will be con- 
sidered in a subsequent article.^ 

A Cestui que Trust. 



CHANGES EFFECTED IN THE LAW 
DURING THE LAST SESSION OF 
PARLIAMENT. 

No. VI. 

THE VESTRIES ACT. 

The statutes which are inserted in the 
Monthly Record are limited to those which 
relate to the administration of the law, and 
on account of their essential importance to 
our readers are printed verbiuim. The 
other acts, which concern the general reader^ 
we intend merely to abstract ; and had at 
first designed to include such abstracts in 
the list of public general acts ; but we think 
it will be more useful to insert thcjm in this 
department of our work, with such expla- 
nations and remarks as the changes effected 
by their provisions may render necessary. 
With this view we take up 1 & 2 W*m. 4. 
c. 60., << for the better Regulation of Ves- 
tries, and for the Appointment of Auditors 
of Accounts, in certain Parishes of Eng- 
land and Wales," which was passed on the 
20th of October, 1831. In the first place 
we shall give a very concise analysis of its 
contents. 

1. That the act may be adopted in any parish 
in England sokd Wales. * 

2. That one fifth of the rate payers^ or any 
number amounting to fifty parishioners, may, be- 
tween the 1st of December and Ist of March, 
deliver a requisition signed by them with their 
readence to one of the churchwardens, requir- 
ing him to ascertain whether the majority ot the 
rate pavers require the act to be adopted. 

5, Upon the first Sunday in March after the 
receipt of the requisition, the churchwarden is 
to sive from 10 to Si days* notice of the time 
and place for receiving votes. 

4. The form of the declaration of such votes 
is set out. 



* We hope to lay before our readers the se- 
cond article on this important subject in our 
next Number. — Ed. 

• The Select Vestry Act, 59 Geo. 3. c 18., 
was limited to England. 
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5. Tbe churchwardens, on an examination of 
the last ix>or^rate, shall declare whether the 
votes are in fayour of adopting the act. Two 
thirds of the votes must be in favour of the adop^ 
tion^ and the persons voting mttst be a dear majo- 
rity of the rate payers. 

6. The rate payers, not exceeding five, may 
inspect the votes within one month. 

7. No person to note, unless he has been rated 
and paid for oney^ar, except such rates as have 
become due withjn six months. 

8. Notice of the adoption of the act to be in- 
serted in the London Qazette, and in a public 
newspaper in the county where the pansh is 
utuate, and on the church door. 

9. No similar requisUion to be niade within three 
years, 

10. The act to take effect in all parishes in 
which its adcHpdon has been notified. 

11. Churchwardens, &c. refusing to call meet- 
ings deemed guilty of a misdemeanor. 

12. Twenty-one days* notice to be given of 
the annual election of vestrymen and auditors of 
accounts. 

13. Rate collectors may be summoned to 
assise at the election. 

1 4. Eiffht inspectors of votes to be nominated: 
four by the rate payers, and four by the church- 
vardeos. The panshioners to elect the vestrymen 
andaudiiors. 

15. A ballot may be demanded by five rate 
payers. 

16. The mode of voting prescribed. 

17. The duty of the inspectors. 

1 8. In case of equality of votes, the inspectors 
to decide by lot 

19. A penalty of 50/., or three months' im- 
prisonment {if not paid), for forj^g or falsifying 
any voting list, or obstructing the election. 

so. Public notice to be given of vestiyroen and 
auditors chosen, 

SI. A penalty of not less than S5/., nor more 
than 50/., for making a false return. 

92. The eieeOons to be annual in all parishes 
adopting the act. 

95. The vestry to consist of not less than 
18, mor more than ISO householders; the rec- 
tor, vicar, perpetual curate, and churchwardens, 
to constitute part of the vestry. 

54. One third of jexisting vestry to go out of 
office at each of three first elections, 

55. Vestrymen to quit office after three years, 
and one third of the whole number to be elected 
annually. 

26. QMtdifiealionM of vestrymen, when not 
within the Metropolitan Police District, rated at 
not less than 10/., and within the district 40/. 

57. Vestries imder the act to exercise the au- 
thority of former vestries ; but local acts not to 
be afiTected, nor the provision for divine worship, 
except as to the election of vestrymen and 
auditors. 

58. The acts of a quorum of the vestry to be 
bindins. 

59. Meetings not to be held in the church. 

30. Meeting to elect a chairman. 

31. The proceedings to be entered in books, 
to be open to itispeciion at all reasonable times to 
the rate payers, and copies or extracts may be 
taken without fee. A penalty of 1 0/. for refusaf . 



3S. Account books to be kept, and to be open 
in like manner for inspection, &c 

35. Auditors to be chosen annu^y, to have 
same qualification as vestrymen, and not to be 
on the vestry, nor interested in any con- 
tract, &c. 

34. The auditors to meet twice a year, and 
examine accounts, vouchers, &c. 

35. The auditors may call the parish officers 
and other persons before them,anc require books, 
&c. Refusal or obstruction a mi^ jemeanor. 

36. The accounts to be signec by the au- 
ditors. 

37. The accounts, after audit, to be open for 
inspection. 

38. Abstracts of accounts to be prepared four- 
teen days after being audited, and copies deli- 
vered to all the rate-payers applying for the 
same. 

39. The vestry to make out yearly a list of 
estates, charities, bequests, &c., with the appli- 
cation thereof; and the same to be. open for 
inspection. 

40. Saving clause in favour of ecclesiastical 
jurisdiction. 

41 . Meaning of the terms used in the act, as 
to number, gender, &c. 

4S. Relates to affixing notices on churches or 
chapels. 

43. The act not to extend to parishes where 
there are not 800 rate payers,except in cities and 
towns, 

44. The act declared to be a public act. 

We now proceed to notice the priDcipal 
alterations which this statute has made in 
the law to which it relates. , 

Under the 59 Geo. 3. c. IS. § 1., parishes 
were enabled to estaMish select vestries for the 
concerns of the p€K>r, not exceeding twenty, nor 
less than five (besides the rector or curate, and 
the churchwardens and overseers), and the 
members elected were to be appointed by a 
justice. Vacancies were to be supplied by 
election and appointment in the same manner. 
But a select vestry existing by ancient custom 
could not elect another select vestry for the 
management of the poor.* By sect. 36. the pro- 
visions of this act were not to extend to any 
select vestry established by ancient usage or 
custom. 

The present act contains no exception of this 
kind ; the only saving clauses relate to ecclesias- 
tical jurisdictions, but not the appointment of 
vestnes, unless the pnrish contains less than 800 
rate payers ; and this latter exception does not 
relate to towns and cities. 

Where a select vestry was appointed, it was 
held that, the right of the common law vestrv 
became de facto superseded. It was optional 
however, whether the parishioners proceeded op 
the old law or on the provisions of 59 Geo. 3. 
c. IS. by the appointment of a select vestry; 
but if they pursued the latter course they, 
delegated their authority to that body. ^ 



* Jlex V. Woodman, 4 B. & A. 507. 

* Clarke v. King, S Y. & J. 525. 
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It may be useful to show the changes in 
particulu: regarding the right to vote for 
vestrymen, and the qualification and man. 
ner of voting. 

I. Of the Persons entitled to Fo/^.— Under 
the former act, 58 Geo. 3. c.69^ the non-pay- 
ment of church rates did not disqualify a pa- 
rishioner from voting in vestry ; nor could a 
by-law or resolution of a parish vestry, exclud- 
ing such as had not paid church rates, be sup- 
ported. ' And inhabitants coming into the parish 
since the last ;7oor-rate might vote. — § 4. 

But persons refusing or neglecting to pay any 
poor rates due and demanded, were not entitled 
to be present or to vote at any vestry. ^ 

By the present act, {§ 7.) no person can vote, 
unless he has been rated to the relief of the poor 
for a whole year immediately preceding the elec- 
tion, and shall have paid all the rates, except 
such as have been made or become due withm 
the preceding six months. 

under the same act, 58 Geo. 3. c. 69., the 
quaihieatum of the voter depended on the amount 
of toe rate, whether he should have one or 
more votes. By this new act, the right is con- 
fined to inhabitants rated at 40^ in towns and 
cities, and 10/. elsewhere, and no one is entitled 
to more than one vote. 

9. OJthe Manner of Voting.'-' By the SS Geo, 5. 
c. 69. § 5., the mode of votmg was as follows : — 
InhabiUnts rated under 50/., had one vote only ; 
those whose rates amounted to 50/. or upward?, 
(whether in one or more than one sum or charge). 
had one vote for every 25L ; but not more than 
nr votes. 

By the new act (.§ 1 5.), each rate payer has 
one vote only for members of the vestry, and 
one for the auditors of accounts. 

The next important subject in the act 
relates to the Vestn^ Proceedings and Ac- 
counts. 

By the 5d section of 59 Geo. 5. c. 12. n^inutes 
were to be kept of the proceedings of select 
v^tries, and laid, with a summary of the ac- 
counts, before the inhabitants in general vestry, 
twice a year. 

Under sections 51, 32. and 54. to 39. of the 
new act, every possible provision appears to be 
made for the complete ascertainment and in- 
vestigation of the receipts, expenditure, property, 
and affiiirs of every pansh. 

We conclude our summitry with stating 
the popular features of the dct, which are 
as follow : — The inhabitantshave the power 
to abolish the ancient select vestries ; — the 
elections are to be annual, one third of the 
existing vestry going out of office each 
^ear ; — the number of the vestry are to be 
m proportion to the inhabitants, namely, 
twelve vestrymen for each 1000; the 
greatest number, however, being 120 ; — 
and the minutes of proceedings and account 



books are to be open to inspection, with 
leave to take copies and extracts without 
expense. If the evils, therefore, against 
which the act was intended to provide, 
should m any degree again arise, the parish- 
ioners must share the blame for their 
negligence : they are now in possession of 
every requisite power to ascertain the state 
of their affairs, and to enforce the economy 
and good management for which they have 
so long and so loudly called. 



• Faulkner v. Elgar^ 6D.&R.517.; 4B.&C. 
449.; 3D.&R. 205. 
^ As amended by 59 Geo. 3. c. 85. § ?. 



PRACTICAL POINTS OF GENERAL 

INTEREST. 
No. XV. 

ON THE RIGHT OF A CLERGYMAN TO CHARGE 

BIS BENEFICE. 

In vol. ii. p. 192., we enquired fully into this 
subject, and stated all the important cases on 
this point. We there stated, although there was 
no reported authority, first, that ^ it seemed 
clear that a clergyman could secure an annuity 
by his bond and personal covenant to pay it^ as 
the annuitant might sue on either, in case of 
their being in arreftr ; if he brought his action 
on the bond, he might get an execution for his 
damages and costs ; and in either of these cases 
tifierif levari^ or sequestrarifacias dejbonis ecden- 
asticis miffht be issued, to make or levy the sum 
recovered of the ecclesiastical goods of the de- 
fendant." P. 196. By a case just reported, 
Wynne v. Robinson^ 4 Bli. N. 8. 27., the House 
of Lords has decided in conformity to the rule 
which we ventured to lay down ; under an 
Irish statute, nearly similar in terms to the re- 
straining statute 13 Eliz. c. 20., that a cleigy* 
man, for a valuable consideration, granted an an- 
nuity, and charged it upon his benefice. He 
then, by a bond and warrant of attorney, resting 
the indenture, and that the annuity should be 
further secured by the bond and warrant of attor- 
ney of A, B. and his surety, because bound in a 
bond conditioned for the payment of the annuity ; 
and it was held, that the collateral security by the 
bond was valid, although the charge on the be- 
nefice was void under the statute ; and that an 
action might be maintained against the surety 
on the bond, and semble, also against the princi- 
pal. By taking the proper precaution, there^ 
tore, a clergyman can effectually charge his be- 
nefice with an annuity. 



REVIEW. 

THE MEW BANKRUPT COURT. 

1. The New JBankrtqti Court Act arranffed^ 
with a copious Index, and Observations 
upon ity and upon the erroneous Principh 
on which it is founded. • By Basil Mon- 
t^u, Esq., Barrister at Law. H^ury 
Butterworth, 18S1. 12mo. 

2. 77ie New Bankrupt Act, I & 2 Wm. 4. 
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c. 56.9 mA.an Introduction^ Notes, and 
Index. By a Barrister. Sirapltin and 
Marshall, 1831. 12mo. 

3. The Bankruptcfj Court Actofthel&2 
Wm, 4. c. 56.9 for the Establishment of a 
Court in Bankruptcy; and the Enact- 
meni rfthe 1 Wrn. 4-- c. 7. § 7. , for amend- 
ing the Laws as to Judgments on a Cog- 
novity or by Default; with Notes. By a 
Barrbter. Clarkes, 1831. 8vo. 

4-. The Bankrupt Act, 6 Geo. 4-. c. 16., and 
the Banknqtt Court Act, 1 8^ 2 Wm. 4-. 
e, 56. with Notes on all the recent Deci^ 
tioHS at Common Law and in Equity, 
and Abstracts from the Statutes relating 
to Bankruptcy. By Charles Sturgeon, 
of the Inner Temple. Esq. Barrister at 
Law. Second edition, corrected and 
enlarged. Saunders and Benning, 1832. 

These are the only publications that as yet 
have appeared on the New Bankrujjt Court, 
and for convenience we shall notice them 
out of their order. The first of the pub- 
licationa, by " A Barrister,** is the better of 
the two. It states shortly the objecte of 
the act, and the alterations effected by it. 
The second appears to be by Mr. Deacon, 
from its continued reference to that gen- 
tleman's work on the bankrupt laws; the 
« notes," in feet, consist of nothing but 
these references. There is one of them that 
we must notice. In p. 10., speaking of the 
alteration respecting country commissions, 
the annotator says, " See 1 Deac. B. L. 
116. n. 7., which was quoted bv the Lord 
Chancellor in the House of Lords upon 
his first proposal to alter the administration 
of the law of bankruptcy." Now, any one 
would suppose from this, that Mr. Deacon's 
note was quoted by the Lord Chancellor, 
whereas it was merely the remarks of Lord 
Eldon reported in 6 Vesey, p. 1. e* seq. 
that was cited, no reference whatever having 
been made to any treatise. 

The edition of the act by Mr. Montagu 
is by far the most important, publication 
that has as yet appeared. It is chiefly 
filled with two reprints of the act, on differ- 
ent plans, which, being unaccompanied by 
notes, are not of mudi importance. But 
the value of the work consists in the Pre- 
face, in which the learned author states 
his objections to the principle of the new 
Court, which he declares must fail. These 
are, we think, entitled to great attention. 
They display much reflection, and a com- 
plete knowledge of the details of the sub- 
ject. We shSl present our readers with 
the most striking passages. His objections 
will sufficiently explain themselves. 



•* Andt firtt^* be says, " are not the Courts 
founded without a due consideration of the nature 
of the business in bankruptcy? Has not a ma- 
chine been applied without having duly con- 
sidered the weight to be moved ? 

" The business in bankruptcy is generally of 
an extensive and varied nature ; the number of 
applications great, the amount to be recovered 
small, and at a distant time. Every facility 
ought, therefore, to be given to the creditors to 
obtain, without the delay and expense attendant 
upon the employment of professional men, the 
justice to which they are entitled. For this 
purpose, a variety of tribunals, sitting at the 
same time, have been constituted : and the rules 
of evidence as to the examination of the parties, 
(which Mr. Bentham thinks ought, in all cases, 
to be abolished,) have, in these cases, most 
wisely been abolished. 

*• A greater calamity could scarcely be inflict- 
ed on the commercial interests of the city of 
London than to enact, that, instead of a variety 
of tribunals, the business in bankruptcy should 
be administered by a regular Court, with a re- 
gular list of causes, as in the superior Courts at 
Westminster; and that the proceedings ought 
to be before a jury, according to our rules of 

evidence. 

" Jf the proceedings in bankruptcy were to.be 

administered by a regular Courts with a repilar 
list of causes, as in the superior Courts at West- 
minster ; if a creditor, who is desirous to prove 
a debt of 20/., upon which, in one or two years, 
he may possibly receive a dividend of 2Ji. ed. in 
the pound, is to have his name inserted at the 
bottom of a list of causes, to wait till his cause 
is called on, and then to pass through the ordeal 
of counsel for the plaintiff and counsel for the 
defendant, he will soon discover that his wise 
course will be to abandon his debt, a sacrifice 

to the law. 

" If tlie proceedings in bankruptcy were referred 
to a jury^ the merchant would soon make the 
same discovery of the expediency of sacrificing 
to the law. He would not embark in such con- 
tests and vexation, when, it is to be remem- 
bered, there is only the prospect of an uncertain 
dividend at an uncertain time. 

" If the proceedings in bankruptcy were to be 
conducted by the rules of evidence, the merchant 
would make the same discovery. Assuming 
(contrary to Mr. Bentham's opinion), that, at 
nisi prius, it is inexpedient to examine either the 
parties to the suit or interested witnesses, the 
question is, Why is it inexpedient ? Why do 
our most intelligent tribunals deprive themselves 
of any mode to discover the truth ? The an- 
swer is easy. Thev reluctantly refuse to hear; 
but the refusal originates in the nature of the 
tribunal, which is formed to discover, in a given 
time, the maximum of truth, amidst a conflict 
of passions by which the love of truth may be 
disturbed. It will not, therefore, permit the 
parties to be examined except by a bill of dis- 
covery in a Court of equity, because the merito- 
rious might be able to do themselves the l^t, 
and the hardened the most, justice ; nor will it 
permit interested parties to be examined, because 
the Court cannot trun itself with the attempt 
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to detect the truth, amidst the disturbance , of 
passions more powerful than the love of trutn. 

" But in bankrupt cases, where there is little, 
if any, probability that the Judge can be in- 
fluenced by improper passion — where it is a 
mere question of pounds, shillings, and pence, 
are not one or two skilful Judges sitting in 
public as likely to decide justly as twelve jurj'- 
roen ? Would the Lord Chancellor ^ would 
the Commissioners of the Insolvent Court — 
would an arbitrator, be uded or incumbered by 
a trial by jury ? 

** If there is any weight in this reasoning, 
what iff requisite for the adminittration of bank' 
rupts* estates is a variety of tribunals sitting at 
this same time, and that the rules of evidence should 
not prevent the investigation of truth from the 
parties best able to communicate it,** 

Mr. Montagu then states his objection 
to die part of the new plan which consists 
of ^* trials of issues," as follows : — 

" With respect to the supposed necessity of 
the trial of issues, there are not any issues to be 
tried. In bankruptcy there are three cases in 
which issues have occasionally been directed. 
First, to try whether the commission is con- 
certed — Secondlif, to try the validity of a debt 
— Thirdly, the validity of the commission. 

" Concerted commissions are by this act abo- 
lished, -—an improvement in the law for which 
we are indebted to the Vice Chancellor. Nine 
tenths of the issues were to try concerted com- 
missions. For this purpose, therefor^, the Court 
is inoperative. 

** With respect to issues upon the proof of 
debts, as there are not three m a year, it will 
never be said that this expense ought to be in- 
curred for this purpose. Nor will it be said 
that the issues in these cases, (as, for instance, 
in Fauntleroy's case, where there is a variance 
between the Courts jo( King's Bench and Com- 
mon Pleas, and which is now referred to the; 
House of Lords,) ought to be tried before an in- 
ferior tribunal, instesui of being tried in one of 
the supreme Courts, with all the checks, abi- 
lity, and solemnity, for which these no*ble Courts 
abound. 

**• With respect to trials of the vaUdily of the 
commission, as the only justification, even in the 
time of Henry the Eighth, for giving to the 
Lord Chancellor a power, of his own authority, 
to enter a merchant's house, and attach his 
estate and person, was that the merchant might 
resist this violation of the liberty of the subject 
by his trial by jury : it will not, perhaps, in the 
year 18J1, in the reign of William the Fourth, 
be sud that the bankrupt is not entitled to the 
fullest investigation of his case by the highest 
tribunal in the country. A fifth Judge has been 
appointed in each of tne superior Courts. Could 
not one of such Judges, and one is always in 
London, preside without delay, and without any 
additional expense to the community, in the 
trial of issues m bankruptcy ? 

^ To prevent the injustice of ex parte declar- 
ations ot bankruptcy, a clause has been inserted 
in the present act, upon which I am much mis- 
taken if any barrister will ever advise a person 
declared bankrupt to act. What barrister will 



trust the happiness, I may say tfaeexistcBoa, of 
an injured merchant, who has been improperly 
declared a bankrupt, to an inferior tribunal, in- 
stead of the Court of King's Bench, or Court of 
Common Pleas, or the Court of Ezchequ^er." 

The learned author then goes on to show 
that the number of petitions to the pro- 
posed Court of Review win be very few ; 
and thus continues : — 

*' But supposing that this number of Judgei i$ 
necessary, and supposing that these expemet 
ought to be incurred, and these officers appointed, 
can the business be transacted by commissionen 
separated into Subdivision Courts and Courts of 
Review f And even if it can J>e tranmcttd^ mm 
not all this machinery unavoidably be attended 
with great expense^ wth great and umieeetsaty 
profit to the law f 

" All that is wanted is, that six commissioners 
shall be constantly and separately sitting ; and 
that the appeal questions snould be decided by 
one Judge. But how can the commissioners 
sit separately, and the subdivision Courts exist ? 
And now can the Judges sit as commissioners, if 
they are to sit in the Court of Review ? But 
let them sit as they may, will not this complica- 
tion of machinery be proUfic in litigation? 

" If it is wise to reason by any analogr to the 
proceedings in Scotland, it might, peraaps, be 
deserving consideration, whether the mode 
adopted in that intellieent part of the island 
ougnt not to be extended to England ? Whether 
all commissioners of bankrupts ought not to be 
abolished, and the injured creditors permitted to 
select their own trustees and arbitrators ? 

" With the conviction that the Courts cannot 
continue in their present state, I sulgoin the 
following queries : — 

" Quer^ 1 . — Will it be advisable to nullify 
the machinery of Subdivision Courts and Courts 
of Review, and add two of the Judges to the Ibt 
of commissioners, and to constitute the other 
two Juc^es Commissioners to hear appeals and 
to superintend assignees ? 

" Query S. — In the year 1886, a bill was sub- 
mitted to parliament by Mr. Bright, of which 
one of the provisions was to give to creditors^ 
under a trust deed, a right to apply by petition, 
OS in bankruptcy, to the Chancellor. Might not 
the Court or Review be useful in such cases of 
trust deeds ? 

** Query 5, — It has been supposed that vari- 
ous partnership disputes might be beneficially 
settled by petition. Might not the Court of 
Review be luefiil in such cases ?" 

These queries are all very important, and 
discover the greatest attention. 

We shall conclude ovr extracts by stating 
the nature of the alteration which Mr. Mon- 
tagu would hiiQself have proposed. 

'* When," he says, ** the number of tribunab 
was fourteen, sitting only occasionally, the 
business was not properly transacted, because 
the commissioners were too many, and did not 
sit constantly. The remedy was easy. A dimi- 
nution of the number of tribunals, and an bbli- 
gfition upon them to sit permanently. 
*' Six commissionen would have vaajfif sub^ 
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daed all the buaracH; add I am satisfied that, if 
a shoft-fauid writer were attached to each tri- 
banal, five would be more than sufficient. A 
seYentb commissioner, for the sole purpose of 
checking assignees, would have most efl^ctually 
prevented the misconduct of assignees. 

" To give to the merchants of London an 
expeditious and cheap appeal, a seventh com- 
missioner to hear appeals, and many original 
applications, «M voce^ without the expense and 
delay of a petition to the Chancellor, with an 
ultimate ap^al, in certain cases, and under 
certmn checks, upon a report made or a case 
stated to the Chancellor, would have been all 
that was requisite for the administration of this 
part of the law. 

" The expense of this tribunal would have 
been as follows: 
Six commissioners at 1500/. a year - 9000 
Commissioner for assignees - - 1 500 
Commissioner of appeal - - 2000 

His clerk or registrar ... 500 

£13,000 

^ The appointment of two commissioners in 
«ich {irovinciai town, with a district commis- 
sioner in the nature of a commissioner of review, 
subject to the same check by appeal* to the 
Chancellor, would probably extend the same 
relief to country commissions " 

This work, however, important as we 
think the remarks which it contains, does not 
supply a want which will soon be much 
felt ; we mean that of a practical work on 
the new Court, and the mode of transact- 
ing business therein. A book of this kind 
is much needed ; and we cannot help ex- 
pressing a wish that Mr. Montagu wQl find 
time to prepare it 

We have already noticed the first edition 
of Mr. Sturgeon's work. In the second 
edition he has added the new act, and 
given notes on all the recent cases on the 
6 G. 4. c 16. with considerable industry. 
He has, however, said very little respecting 
the new act, or the new Court established 
by it. We think, therefore, that his work 
is not well-timed, as the cases on the con- 
struction of the old act are not at present 
much needed. Mr. Sturgeon in his pre&ce 
thus disposes of two of the practical ob- 
jections which we have made to the new act 

^ The addition of the words 'and Ireland,' 
in the first section describing the great seal, the 
writer humbly submits is mere surplusi^ ; and 
the prevailing idea that country commisnoners 
are included in the clause, prohibiting com- 
missioners, &c. from practising as barristers, he 
conceives has been too hastily adopted." xiv. 

Now the more plausible mode of getting 
over the first blunder is given by a corres- 
pondent in another page ; but how does Mr. 
Sturgeon dispose of the ^ prevailing idea " ? 
The reasons for the objection have been 
stated, if they have been *^ too hastily 
adc^ted.** We are sur[Nri8ed, therefore, that 



we have not been favoured with the Editor^s 
reasons for his opinion. We confess we 
cannot find them out 



ON THE ALTERATIONS MADE IN THE 
PRACTICE OF THE COURT OF CHAN- 
CERY BY THE NEW ORDERS OF THE 
25d NOV. 1831. 

In our last Number we printed these or- 
ders verbatim^ an^^ p* 99 — 101. ; we shall 
now state the alterations effected by them. 
They consist, with one exception, either of 
alterations in, or substitutions for, the orders 
issued by Lord L3mdhurst C, and the 
Master of the Rolls and Vice ChanoeUor, 
on the 3d of April, 18^8. 

The first order altered is the aixthy 
which provided that if the plaintiff did not, 
within a fortnight after a defendant's second 
or third answer is filed, refer the same for 
insufficiency on the old exceptions, such 
answer should be deemed sufficient ; as al- 
tered, the plaintiff has three wed^ to make 
such reference. 

The second orderaltered is the thirteenth, 
the construction of which has been much dis- 
puted. It provided that the plaintiff should 
be at liberty, before filing a replication, to 
obtain upon motion or petition, without no- 
tice, one order for leave to amend his bill ; 
but no further order to amend should be 
granted before replication, unless the 
Court should be satisfied that such amend* 
ment was not made fbr the purposes of de** 
lay or vexation. This was held by Lord 
Lyndhurst to apply to orders obtamed as 
well before the answer was put in as after ; 
Tarkkm v. 2>yer, 1 Russ. & Myl. 1.; but 
this being considered not to be according to 
the intention of the order, the present Vice 
Chancellor, after a conference with Lord 
Brougham C, held, that where a bill has been 
amended before answer, it might be amend* 
ed again after answer without notice, as the 
thirteenth order did not apply to amend- 
ments before answer. Hcmd v. Greeth 
3 Sim. 152. The order as now altered ex<- 
pressly provides, that cfier an answer has 
been filed the plaintiff may obtain one or- 
der to amend, but no further order shall 
be granted after an answer, &c. The 
order as altered is not to extend to amend- 
ments which are made only for the purpose 
of rectifying some clerical error in names, 
dates, or sums ; in which case the order to 
amend may be obtained wiUunit noHce. 
This part of the new order is in con. 
fermity to the case of SmUk v. Etxm$^ 
1 Russ. & Mjl* 80., decided by L<^d Lynd- 
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hunt, who allowed a mere formal amend- 
ment to be made without notice : and al- 
though, in genera), a motion for a second 
order to amend must be made on noticei 
Freamt v. Beet^ 1 Russ. & Myl. 79., yet 
when the answer to the amended bill gives 
information which makes it necessary to add 
parties, it seems that a second order to 
amend will be made on an ea: parte appli- 
cation supported by the proper affidavit ; on 
the ground that, if such notice were given, 
the order would certainly be made; and 
expense, therefore, is saved by granting it at 
once, CotHngham v. Potts, 1 Russ. & Myl. 
81. If exceptions are allowed, the usual 
motion that the plaintiff may amend, and 
that the defendant may answer amend- 
ments and exceptions together, requires 
neither notice of the motion, nor an affidavit 
in support of it. Mendizabel v. King of 
Spainj 3 Sim. 152. n. 

By the sixteenth of the old orders it was 
provided, that where an answer was suffi- 
cient, whether in term or vacation, if the 
plaintiff should not proceed in the cause, ' 
Che defimdaaC should be at liberty to move 
at thefint seal after the following term, upon 
motion, that the bill should be dismissed 
with costs for want of prosecution : as alter- 
ed, the defendant is to move tidier the eaepir- 
aiion of two months. The order as altered 
goes on to provide that the bill shall be dis- 
.missed, unless the plaintiff shall appear upon 
such motion, and give an undertaking to file 
a npHeatian and serve a subpoena to rejoin^ 
andy in case he require a commission to ex- 
amine witnesses, shall obtain and serve an 
order for such commission within three weeks 
from the date of such undertaking. And in 
case plaintiff appear upon the motion to 
dismiss, and give the undertaking to file a 
replication and take the other proceedings 
consequent thereon hereinbefore required, 
then all the rules with respect to the com- 
mission, and the return thereof, and the 
setting down the cause for hearing, and the 
rights of the defendant as to the commission 
in case of any de&ult on the part of the 
plaintiff, which are particularly expressed 
in the next order, shall apply to cases un- 
der this order. 

By tlie seventeenth order it was provided, 
that where the plaintiff filed a replication 
without having been served with notice of 
any modon to dismiss tlie bill for want of 
prosecution, he should serve the suipcena 
.to rejoin and obtain his order for a commis- 
sion within one week from the filing of the 
replication; and if such order be obtained 
in term time, then such commission shall 
be, at the latest, retumd)le on die first re- 



turn of the following term ; and if such 
order be obtained in the vacadon, then 
such commission shall be returnable, at the 
latest, on die last return of the following 
term ; and where such commission is re- 
tumable on or before the first return of the 
following term, then the plaintiff shall give 
his rules to produce witnesses and pass pub- 
lication in that term, and shall set down his 
cause to be heard in the following terra ; 
and where such commission is returnable 
on or before the last day of the following 
term, then the plaindff shall give his rules 
to produce witnesses and pass publicadon 
in the next term, and shall set down his 
cause to he heard in the third term ; and ii 
the plaintiff shall make any default herein, 
then, upon application by the defendant 
upon motion or petition without notice, the 
plaintiff's bill should stand dismissed with 
costs. This order is almost entirely al- 
tered in Order XVII. of the new orders, 
ante, p. 99. 

By the eighteenth order it was provided, 
that publication should not be enlarged, 
except upon special applicadon to the 
Court supported by affidavit, and at the 
cost of the party applying, unless otherwise 
ordered. The only alteration in this order is 
that the application to the Court must be 
made upon notice. See Brown v. Brown, 
1 Russ. & Myl. 77. 

By the nineteenth order it was provided, 
that whenever the dme allowed for amend- 
ing a bill, for filing, delivering, and referring 
exceptions to any answer, or for obtaining 
a Master's report upon any exceptions, 
would expire in the interval between the 
last seal after Trinity term and the first 
before Michaelmas term, or between the 
last seal after Michaelmas term and the 
first seal before Hilary term, such time 
should extend to and include the day of the 
general seal then next ensuing. This is 
slightly altered, as at ante, p. 100. 

By the twenty- fourth order it was provided 
that when a defendant in contempt for want 
of answer obtains, upon filing his answer, 
the common order to be discharged as to 
his contempt on payment or tender of the 
costs thereof, the plaintiff shall not by ac- 
cepting such costs be compelled, if the an- 
swer is insufficient, to recommence the pro- 
cess of contempt against the defendant. 
This order is now extended to cases where 
the plaintiff accepts the costs without order. 

By the seventy-sixth order as anti^ 
p. 100., the pracdce as to the settlement 
by a Master of a conveyance is altered. 

The eighty-second of the orders, anii^ 
p. 100., 18 entirely new, and is a useful 
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-akeration of the fonner practice, for which 
we 1 Newl. Prac.481. 

This last order, it is to he ohserved, takes 
effect immediately, but the amended orders 
do not take effect until the first day of 
Hilary term next. 



THE NEW BANKRUFr COURT ACT. • 

Sia, 
Ik yoar Legal Observer of this day you state 
that, " at the union of Great Britain and Ireland, 
no provision was made for the establishing one 
Great Seal for the United Kingdom of Great 
JSritain and Ireland," and therefore you contend 
that the letters patent should have been soded 
with the Great Seal of England, ** there being no 
fuch seal as that mentioned in the new Bank- 
rupt Court Act, viz. the Great Seal of Great 
Britain and Ireland^ Pardon me for saying that 
yonr statement is incorrect \for tn a proclamation 
iisuedfrom Si, Jameit^ and dated the Ut of Ja^ 
fmary, 1801, it ii amunmced that " Tim day the 
Great Seal of Great Britain being delivered up to 
Mt Minetth hy the Right HqwmrMe Lord Lough" 
harougfi^ Lord High Chancellor of Great Britain^ 
the iome was defaced in his Majesties presence^ 
and his Majesty was thereupon pleased to deliver 
to kit LordsUp a new Great Seal for the United 
Kingdom of Great Britain and Ireland^ and to 
Sreet that the same be made use of for seaUng all 
IAmt whatever which pass the Great Seal** 

From that time, viz. the 1st of January, 1801, 
to the present,all letters patent passing the Great 
Seal luve been advertised in the London Ga- 
zette as passing the Great Seal of the United 
Kingdom of Great Britain and Ireland. There- 
fore, however defective the new Bankrupt Court 
Act may be — and defective it undoubtedly is — it 
certainly is not defective in thb particular. 

As I,' in common with a great circle of sub- 
seribers, place Kreat reliance on what appears in 
the columns of the Legal Observer, I am sure 
yoa will never lose time in correcting any error, 
pMnted out by a subscriber, into which you 
might inadvertently have fallen. 

Southampton Buildings. R. C. 

10 Dec. 1831. 



Another Correspondent, Y. Z., after adverting 
to the cancelling of the former seal as above 
mentioned, refers to the case of Rex v. Bullock, 
1 Taunt. 71. in which it was determined, that 
where a statute, made before the union, directs 
an instrument to issue under the great seal of 
Great Britain, it now properly issues under the 
great seal of the United Kingdom. 

■ We readily insert this letter. We were 

certainly not aware of the proclamation referred 

to in it. Neither was our authority, Tomlin's 

Law Diet. voL i. edit. 1820, word ** Great 

Seal." 



SUPERIOR COURTS. 

LORD CHANCELLORS COURT. 

£X£CUTOa.— STATUTE OF LIMITATIONS. — UA8- 

TEa's OFFICE. 

An executor cannot be compelled to plead the 
statute of limitations to an action at law; 
but after a decree in,eauity, the objection of 
the statute may be well taken by a creditor in 
the Mailers* Office. 

This was an appeal from a decision of the 
Master of the Rolls upon an exception to Master 
Cox's report, under the following circumstances ; 
— Elias Vanderhorst^ by his will, directed, among 
other things, that his debts, legacies, and funersd 
expenses be paid ; and he appointed the defend- 
ant his executor. The suit was instituted by 
legatees against the executor, and the Court, 
upon the hearinff, made the usual order of re* 
ference to the Master to take an account of 
debts, &c. Mr. Palmer, as the surviving partner 
and personal representative of an attorney to 
whom a debt was due from the testator, for con- 
veyancing business done above six years before, 
came in under the decree, and clmmed to prove 
a debt of 480/. The Master, in his report, ex- 
cluded this clsdm, as barred by the statute of 
limitations; exception was taken to the report, 
but was overruled by the Master of the Rous. 

Mr. Pepys and Mr. Wakefield, upon appeal 
from his Honour's decision, argued that the 
Master had no right to shut out this claim. The 
executor, who was the defendant in the suit, 
did not plead the statute of limitations ; and as 
he did not, no one else had a risht to interfere 
and compel him to avail himself of it. If this 
creditor brought his action at law against the 
executor, and the latter did not plead the statute, 
there was no question but the debt would be 
paid. Then why object to his claim made under 
the decree in the Master's Office ? If shut out 
under that decree, the claimant's remedy would 
be to institute a suit for himself, which would be 
encourajging a multiplicity of suits, contrary to 
the policy of the law, and to the principles of 
this Court. There was no question as to the 
honesty of the debt, but it was contracted about 
seventeen years ago. The executor, acting con- 
scientiously upon the intention of the testator, 
and in exercise of the discretion reposed in him, 
did not plead the statute. The residuary legatee 
could not compel him to plead it, nor could 
any other creditor. The statute of James did 
not extinguish the debt, it only barred the re- 
medy by action; the presumption being, that 
from length of time the debt was paid. But if 
the testator or executor be satisfied that the 
debt is not paid, and do not plead the statute, 
who has a right to interfere, and say the clmm is 
not to be allowed ? As there was no authority 
on this subject, the Court must decide it on 
principle, or dn analogy to decided cases. The 
rule at law was, that where the party did not 
take advantage of the statute, the Court would 
not: the same rule ought to prevail in this 
Court. The Master ought to be ordered to 
review his report. The learned counsel cited 
the analogous cases o( Lord Casileton v. Fanshaw, 
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1 Eauity Cases Abridged, and Norton t. Frecard, 
1 Atkins. ' 

Mr. SoOcUor General and Mr. Piggott, for the 
executor, said their client was the o^endant on 
the record, — was served with the petition of 
appeal, and had a right to show that he was 
properly administering this estate. The statute 
of limitations did not extinguish the debt, but 
barred the action; if, however, to an action 
brought after six years, the debtor did not plead 
the statute, the action lay, and the plaintiff 
should have a verdict and judgment for his debt. 
That was the law at the other end of West- 
minster Hall, and here the assets must be ad- 
ministered according to law. If the debt was 
honest, and the assets sufficient, of both of which 
there was no doubt, why should the executor 
b^ compelled to plead the statute ? Was it against 
equity and good conscience to allow this claim 
to stand? This Court restrains a Court of law 
when it is the instrument of wrong, but not 
when it is doing an act of justice. 

The Lord Ckanceiior, referring to the case 
Es parte Dewdney, in 1 5 Vesey, <79., where the 
commissioners of bankruptcv would not allow a 
stale claim of this sort, and the commissioners' 
opinion was confirmed by Lord Eldon, adced 
how could he, in the face of that case, admit 
these arguments ? Besides, it was the constant 
practice in the Master's Office to shut out such 
claims as were barred by the statute, as the 
officer of the Court informed him. 

Mr. SoiicUor General. The objection may 
be good in bankruptcy, where there are not 
assets ; and where indeed, for want of assets, the 
insolvency is caused. There was no analogy 
either in principle or in circumstances between 
th^ cases of an executor with assets and the 
assignees of a bankrupt. But even if there were 
not assets in the present case, his argument 
would still hold good. The executor and tes- 
tator here were the same for the purposes of 
law. And the 1^1 rights of the executor were 
not to be doubted in competition with the lega- 
tees, who were contesting this matter for the 
sake of a larger residue. 

Sir Edward Sugden and Mr. Jacobs for the 
residuary legatees, inferred a collusion between 
the claimant and the executor, from the latter's 
appearing by his counsel to aigue this matter 
against the residuary legatees, for whom the 
executor was a trustee bv the will. The case 
Ex parte Dewdn^y, cited bv the Court, was in 
point ; besides that it was the doctrine of the 
Court and the practice of the Masters' Office to 
take the objection of the statute to stale de- 
mands, without asking the executor to do it. 
This claim was brought after eighteen or twen^ 
years, and even eleven years after the testator^s 
death ; the claimant knowing that he was dead, 
and having never brought an action for it. In 
discussing so clear a case, they were losing sif ht 
of the doctrine of the Court; which is, that 
the moment a decree is made by the Court, the 
right and the power of the executor cease ; the 
Master is not to consult him about allowing or 
disallowing a debt, but makes his report accord- 
ing to the practice of his Office, ana this Court 
has to decide whether the debt is to be paid or 
not. The cases dted had nothing to oo with 



this case. After a decree ^ thk Court, the ex- 
ecutor could not plead the statute, or refuse to 
pay the debt without the order of the Court. 

Mr. Barber was for other residuary legatees 
(infants), and urged similar arguments. 

The Lord Chancellor this day said he did not 
see sufficient grounds for ooosidering the case 
further than he did at the argument, but as 
counsel laid great stress upon the case of Lord 
Castleton v. Famskaw, he looked into that case. 
But he found it did not afiect the case which he 
bad cited. Ex parte Dewthtey^ in whicb-this Court, 
upon petition, made an or&r to expun^ a debt 
barrea by the statute, the proof of it having been 
allowed by the commissioners. To a suit at law 
the executor was not bound to plead the statute. 
But the question here was, whether, after d^ 
cree, thu Court has not taken possessioa of the 
estate, and all actions at law were not sank. 
He was of opinion, that the obtectioo of the 
statute was properly taken, and affirmed the 
judgment of hia Honour the Master of the 
RoUs.— Stewen ▼. Vanderhortt. M. T. Not. SS. 
1851. L. C 



BOLLS COURT. 
MARRIAOB 8BTTLKMENT. — CONSENT. 

A settlement requiring^ in the event (^ the mar' 
riage of a lady, that it should he with the 
consenty in writing, of the settler, attested 
by two witnesses, is satisfied by a substantial 
consent, although not strictly according to the 
form directed m the settlement. 

This was a suit bv an illegitimate daughter of 
the late Sir Mark Wood, against the present Sir 
Mark Wood, as the personal representatire of 
his father, for the reinvestment of the sum of 
3575/. new five per cent, annuities, which by 
an indenture, bearing date the soth day of De- 
cember, 1797, was settled (the same having 
been previoudy vested in the name of tnisteesX 
in trust to pay the dividends to the settler 
during his ufe; and if the plaintiff should 
marry during his life with his consent to be 
testified in writing under his hand, and a t tested 
by two witnesses, then in trust to stand pos* 
sessed of the stock, for the plaipti£^ her execu*' 
tors, administrators, and assigqs; and if she 
should marry without such consent, then io 
trust to pay the plaintiff the interest during her 
life, as separate estate^ independent of her hus- 
band, and over which he should have no con- 
trol ; and after her death to transfer the prin- 
cipal to her children. This settlement con- 
tamed a power, enabling Sir M. Wood to r&> 
voke the trust, and declare new trusts. 

The plaintiff shortly after went to India with 
the approbation of her father, who wrote a let- 
ter to his brother, residing in Bengal, to the 
effect that he placed her under his care. 

The plaintiff there married Major Blackwell,a 

gentleman of great respectability and good fi^ 

mily. There was no oirect evidence wat the 

late Sir Mark Wood gave his consent modo et 

formd according to the settlement. 

In November, 1799, the late Sir Mark Wood 
desired the trustees to sell out the stocky 
which was done for the sum of 5349^ and 'a 
(ractioo, and he wrote the trustees a letter. 
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stating that herliad enclosed an account of his 
dau^ter's stock ; and gave them a receipt for it, 
stating that he received it for the purpose of 
transmitting it to India, Rt the request of Major 
Blackwell, that it might be there invested at 13 
per cent, interest, and expressing that he gave 
the receipt in order that the trustees might be 
able to recover it against his estate, for the 
trusts of the settlement. This letter was written 
within twelve months after the marriage. Major 
Black well and the plaintiff, his wife, after their 
retom to England, lived upon terms of inti- 
macy and friendship with the late Sir Mark 
Wood. There was no proof that the money 
was ever transmitted to India. In the year 
1809, the late Sir Mark Wood, by a deed, re- 
citing that he was desirous of settling a house 
in Bengal, for the benefit of the plaintiff, who 
is there described as the wife of Major Black- 
weU; and he thereby conveyed the house to 
trustee^ upon trust to pay the rents into the 
propek* hands of the plamttff) for her separate 
use during her life, with remainder to her chil- 
dren by the Major, and in default of children to 
the httstmnd in fee. The two surviving children 
of the marriage have attained twenty-one, and 
are defendants to this suit. There were letters in 
180J and 1804, ftom the late Sir Mark Wood, 
by which it appeared that he was then upon 
Eood terms with the Major and Mrs. Blackwell. 
The present Sir Mark Wood admitted sufficient 
assets of his father, in his bands, to answer the 
demand, if the Court should make a decree 
tfaiost him ; but he objected by his counsel, first, 
ttat the settlement of the- house in India ought 
to be considered a satisfaction of the settlement; 
or, secondly, that pajrm^nt to Major Blackwell 
of the proceeds of the sale of the stodc ought 
to be presumed ; and that if the plaintiff had 
become absolutely entitled to the stock, pay- 
ment to the husband was a good discharge; 
or, thinllv, that the sale of the stock ought to 
be considered as an exercise of the power of 
revocation contained in the settlement; and 
Sir M. Wood having executed no new de- 
claration of trusts, the money became his abso- 
lute property. 

As between the plaintiff and her children, the 
question was, whether the plaintiff was to be 
presumed to have married with the consent of 
the late of Sir M. Wood, and in consequence 
entitled thereby to the stock absolutely under 
the settlement. 

The Court held it to be perfectly clear, that 
diere was no pretence to say that the assets 
of the late Sir Mark Wood were not answer- 
able for the sum settled, and that it was at 
the option of the plaintiff whether she would 
take the sum of stock originally invested, or 
the sum at which it was sold. As to the 

auestlon between the plaintiff and her children, 
be Court held it to be clear, by the authorities, 
that if the father substantially consented that 
was sufiident, although not according to the 
form mentioned in the settlement — ; the Court 
thought there was sufficient in the case to show 
that the late Sir M. Wood did consent; and, 
upon the whole, the Court decreed that the 
plaintiff was entitled to the stod^, or the pro- 
ceeds of the sale of it. The plaintiff elected to 



take the latter, and decree made accordingly. 
Blackwell v. Wood. M. T. Sov. 82. 1831. M. R. 



POWEB, EXECUTION OF. 

In a power, the words " all and every or any 
of the children** entitles the donee of the 
power to appoint to one or more of the chil' 
dren, to the exclusion of the others. 

This was a bill for a partition by appointees 
of a moietv of real estate, under a power given 
by the will of the grandfather, under which will 
the defendant held the other moiety. Edward 
Hughes, by his will, dated the 17th Jan. 1829. 
devised certain lands unto William Jones and 
John Edwards, and their heirs* in trust, as to one 
moiety or equal half part, for his son Edward 
Hughes, since deceased, and his assigns, during 
his natural life ; and firoro and immediately after 
his decease, in trust for aU and every or any of 
the chUdren, or child, of his said son Edward 
Hughes then born, or thereafter to be born, 
for such estate and estates, interest and interests, 
and in such shares and proportions, as his said son 
Edward Hughes should, by deed or will legally 
executed, direct or appomti and in default of 
appointment, then in trust for all and every the 
cDildren as therein mentioned. Edward Hughes^ 
the son, by bis will, bearing date the 5th Oct. 
1829, e^fpomted this pn^rty amongst his three 
younger children. 

It was objected by counsel, for persons inter- 
ested in the other moiety, that the eldest son 
and heir at law of Edward Hughes ought to have 
been i£ party. 

Sed per Curiam. He is not a necessary party; 
and the words of the power warrant an exclu>* 
sive appointment to any of the children, ex* 
duding the eldest or any other of the children. 
— fViUony. Hughes. M.T.Nov.18. 1891.M.R. 



COUBT OF KING'S BENCH. • 

(Before the Four Judges.) 

ACT OF PAKLIAVENT, CONSTaUCIION OF. — MAN- 
DAMUS. — HIGHWAY ACT. 

Where two acts of parliament come into 
operation on the same day, and are repugnant, 
me one which last received the royal assent 
virtually repeals the other. 

A rule nisi for a mandamus to the justices of 
Middlesex, commanding them to appoint a sur- 
veyor or surveyors of the highways m the pariah 
of Clerk en well, under the provisions of the 
General Highway Act*, had been obtained by 
Bodkin. 

This application was made to obtain the 
opinion or the Court as to the construction of 
two acts of parliament, passed in the tenth year 
of his late Majesty Geo. 4., and relating to the 
repair of certain roads in the parish of Clerken- 
welL By several local acts of parliament, the 
highways of that parish were placed under the 
management of a local Board of Commissioners. 
The 10 Geo. 4. c. 59., which was an act to 
amend those local acts, durected that the roads 
in question (which until then had been turnpike 

• 15 Geo. 9. c. 78. 
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roadf ) should, from the commenceroent of that 
act, be repaired by the local Board of Commis- 
sioners. ' This act received the royal assent on 
the Ist of June, 18^9, and was directed to 
commence on the 1st of January, 1850.* In the 
same session of parliament^ an act to regulate 
the management of certain turnpike roads near 
London (lo Geo. 4. c. ci.) also passed, by which 
it was directed, that from and after the 1st day 
of January, 1830, the roads in question, amongst 
others, should be repaired and managed by a 
surveyor or surveyors to be appointed under 
the provisions of the Greneral Highway Act. The 
latter act received the royal assent on the I9tb 
of June, 1839.^ 

French, in support of the rule. No aet can be 
altered during tne same session in which it 
passes, unless it contain a clause authorising 
such alteration. Supposing, therefore, the con- 
struction which is contended for to be correct, 
the act cannot affect the plain unequivocal di- 
rections of the former act. The act relied upon 
is also the earlier chapter of the two. The local 
Board are the most competent to the task. 

Bodkin eontrh. The rule as to the alteration 
of a statute during the same session in which it 
may pass is merely a parliamentary regulation. 
The two provisions being manifestly repugnant, 

' ** And be it further enacted, that from and 
after the commencement of this act, the trustees 
or commissioners of such of the several turnpike 
roads as pass within that part of the said parish 
called St. James's, shall be exonerated and dis- 
charged from the repairs of such of the said 
roads respectively, as wholly lie within the said 
part of the said parish ; and the said last men- 
tioned roads respectively shall from thenceforth 
cease to belong to the smd turnpike roads, or to 
be under the control or management of the 
said trustees, and shall from time to time there- 
after be repaired, maintained, supported, kept 
in repair, and watered, by the commisbioners for 
executing the said recited acts and this act." — 
10 Geo, 4. c. ci. § 41. 

^ And be it further enacted, that thb act shall 
commence and take effect on the 1st day of 
January, 1831- — Id. § 54. 

^ '^ And be it further enacted, that from and 
after the 1st day of January next [1830], the 
roads mentioned and described in the first sche- 
dule [including therein the roads in question] 
shall cease to be maintained, repaired, lighted, 
watched, or watered, by the commissioners acting 
in execution of that act, and shall thence- 
forth be deemed to be common highways, and 
shall be maintained, repaired, watched, watered, 
and lighted, by the parishes in which the same 
are respectively situate, by the respective sur- 
veyors or persons appointed or to be appointed 
under ana by virtue of an act passed in the 
15th year of the reign of his late Majesty, in- 
tituled, ' An Act to explain, amend, and reduce 
into one Act of Parliament, the Statutes now in 
beinff for the Amendmeut and Preservation of 
the Public Highways in that Part of Great Bri- 
tain called England, and for other Purposes;' 
any act of parliament, custom, or usage to the 
contrary notwithstanding." — 10 Geo. c* 59. 
$$ 7. & 8. 



that which last received the royal assent must 
be considered as virtually repealing the others. 
In the case of 7%« Kins v. The Cheisea Water 
Workt Companjf^ it was decided, that where two 
provisions in the same statute are repugnant, 
the last shall control the former., on the pre- 
sumption that it was last under the consideration 
of tne legislature. Here the statute directing 
the appointment of a surveyor recdved the 
royal assent, and thereby became law, several 
days after that which gave the management of 
the roads in question to the local commissioners 
and the statute 33 Geo. 5. c. 13. directs, that 
the endorsement of the dav on which an act 
receives the rovai assent shall be deemed a part 
of the act itself. 

In the case in Fit2g^bbon% the Court beld^ 
that one part of the same statute may virtually 
repeal another; h fortiori^ is that doctrine ap- 
plicable to the provisions of distinct statutes^ 
although passed in the same session. The 

Eriority of chapter is unimportant ; and it may 
e explained by the local and general statutes 
being arranged in different classes. Here, the 
one is a local, and the other a general act. 
The date of the royal assent is, therefore, the 
only legal criterion; and in contemplation of 
law, as much deliberation is presumed to be 
given by that part of the legislature, as by either 
of the others. The act of the 19th of June 
was, therefore, last under the consideration of 
the legislature ; and being inconsistent with the 
other, virtually repeals it. Cur. adv. wit, 

Tenterden C. J. delivered the judgment^ of 
the Court. We have considered the ouestion 
arising upon the two statutes brought before our 
notice ; and we are of opinion, that the case in 
Fitzgibbon is an authority sufficiently analogous 
to warrant us in saying, that the act, which last 
received the royal assent, as far as it is incon- 
sistent with the former one, must be held vir- 
tually to repeal it. The rule for a mamdtnmu 
must therefore be made absolute. 

Rule absolute. — Res v. T%e Justices of Mid' 
dieses. K. B. Nov. 10. 1831. 



COURT OF COMMON PLEAS. 
PRACTICE OP APPOIMTIMO KLISORS. 

Afayor, S^c. of Norwich ▼. GiU. 

Allow me'to notice a mistake in the report of 
this case, which I find in your publication, p. 76. 
anth The proceeding appears to be novel; 
and as the books of practice do not treat upon it, 
your readers may consider it useful to be in- 
formed correctly on the mode of obtaining it. 

The application is ex parte, upon counsel's 
statement, and not upon an affidavit. The brief 
for counsel is simply a short statement as in- 
structions to move, — the fee a suinea; — and 
the matter being mentioned to the Court, the 
rule is made ; and the same being drawn up, the 
prothonotary, upon the attorney's nomination, 
appoints two persons elisors. 

The writ is issued in the usual way, directed, 
however, to " A. B. and C. JD., elisors duly 
elected," instead of to the sheriiB; and the 
words " in your bailiwick " altered to ** in our 

' Fitzgibbon, 195. 
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rily of Norwich and county of the same city." 
Id vacation, as the proceeding is of course, I 
apprehend a Judge would make an order for the 
rule, upon the production of counsel's hand. 
Feauerstonc Buildings. R. T. 

ERRATA. 

We have received the following communica- 
tion regarding the case of Brandon v. Brandon, 
reported p. 74. ante. 

An oraer was made upon Mr. Brandon to 
execute certain deeds in July last, being in the 
second year of the reign ; but Mr. Brandon re- 
fusing to execute, it became necessary to serve 
him with a writ of execution of the order, re- 
quiring him to execute the deeds within a 
hmited time. In the writ the order was properly 
recited as made in the second year of the reign, 
but the writ was tested in the first year of the 
reign, and an attachment was issued for non- 
compliance with the writ upon which Mr. Bran- 
don was taken. 

Mr. Dunbar therefore moved that Mr. Bran- 
don be discharged out of custody, on the ground 
that the writ of execution was bad,— it requiring 
Mr. Brandon to execute deeds in pursuance of an 
order made one year after the date of the writ ; 
which the Lord Chancellor ordered. P. 

The error was not discovered by the Lord 
Chancellor, but was the ground of the motion. 

Page 95. col. 1. line 22. for" Rolls v. Tapster y^ 
read " Tapster v. Place:' 



NOTES OF THE WEEK. 

NEW BANKRUPTCY COURT. 

It is doubtful whether the Court of Review 
will not sit at Serjeant's Inn ; but it is 
certain that the Subdivision and Commis- 
sioners Courts will continue to meet at 
Basinghall Street. We think that this 
arrangement would be found inconvenient. 
It appears to us that all the Courts should 
meet in one place. We omitted to state 
that Mr. Parry was appointed a Deputy 
Registrar. 

LUNATICS BILL. 

On Tuesday the Lunatics Bill was 
brought into tlie House of Lords by the 
Lord Chancellor. We have printed an 
analysis of this bill, vol. iu p. 388. 

SIR ANTHONY HART. 

The only additional particulars which we 
are able to add to the full account which 
we gave of this eminent person in our se- 
cond volume (p. l.etseq.) are as follows :-- 
He was a native of the island of St. Kitt's, 
and was educated at Tonbridge school. 
He was called to the bar by the So- 
ciety of the Middle Temple in 1781 ; was 
made King's Counsel and Bencher in 1807, 
and Solicitor General of the Queen in 



1813. His habits ef life, before he was 
made Vice Chancellor, were extremely re- 
tired. His character is known to all, as a 
lawyer, learned, painstaking, and saga- 
cious ; as a man, upright, honourable, and 
amiable. 



REAL PROPERTY BILLS. 

The bills brought in for the alteration of 
the law of real property: viz. the Limitation 
of Actions Bill; the Fines and Recoveries 
Bill ; the Bills for the Alteration of the Laws 
of Curtesy, of the Law of Dower, and of the 
Law of Inheritance ; have been postponed 
until the 18th of January, at the request of 
Sir Charles Wetherell. We have already 
given a full analysis of these bills (vol. ii. 
pp. 300, 301. 310. 323.), and have stated 
their general objects (vol. i; p. 401.). 



MINOR CORRESPONDENCE. 



FRiEMUNlRB. 



To the Editor of tlie Legal Observer. 

Sir, ^ . 

1 AM much pleased with your publication, which 
affords a convenient opportunity of obtain- 
ing information upon many isolated points not 
to be found even in writers of celebrity. I 
have heard it said, if you do so and so you will 
incur **Pr<emumrer and I remember some 
members of the House of Commons were once 
told, that if they discussed (in the House) the 
contents of the King's speech after the pro- 
rogation, and did not disperse forthwith, such 
members would incur " Pramunire:* What this 
most dreadful punishment is I know not, and 
shall therefore feel obliged if any of your cor- 
respondents will inform me of the origin and 
history of this writ, how it is issued, and by 
whom ; its real effects upon person and pro- 
perty, as well as the mode (after it is issued) of 
terminating its operations. If the writ is now 
obsolete and ineffectual, the sooner it is ended 
the better. Laws that are both obsolete and in-, 
effectual ought to cease. The statute books are 
sufficiently voluminous, and, in nine cases out of 
ten, many laws contained in those books have 
been most unnecessarily passed; it having been 
for some time too much the custom to legislate 
for ever)' evil, real or supposed, by " bringmg in 
a bill," without taking the pains to enquire 
whether the common law had not already pro- 
vided a sufficient remedy. Codification may have 
its evils ; but they must be numerous indeed if 
they exceed those of the present state ofthe 
statute law. W- 



ANSWERS TO QUERIES. 

LAW OF PROPERTY AND CONVEYANCIVQ. 
DEVISE. — FREEHOLDS. P. 78. flfl^^. 

In the case of Doe v. Lioersage, 6 B. & Aid. 47 1 . 
Abbott C. J. observed, that it was very probable 
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that the testator, like many others unacquainted 
with the law, may have thought that a real 
estate in fee simple would pass by the same 
words as would be sufficient to pass the absolute 
interest in a case of personal property; but in 
this he laboured under a mistase. In this will 
there are no words to be found, either connected 
with the person intended to take, or with the 
thing devised, so as to show the quantum of in- 
terest intended to be given. I submit that the 
case put by H. B. A. is subject to the above ob- 
servation; and t^t, therefore, the testator's 
wife takes a life estate in the freehold. No 
doubt whatever would have arisen^ in this case, 
had the expression " and every thing belonging 
to me*' not been introduced: and it appears to 
me that those words, coming immediately after 
the word ^ goods," were usmI by the testator in 
conjunction with such word, for the purpose of 
comprising all his perianal property; he labour- 
ing under the erroneous impression that his real 
property had been fully disposed of by the first 
clause in his will. C. C. 

COPTHOLO. — MARHIAGE. P. 78. AH/^. 

1. Marriages under canonical disabilities not 
being void ab imiio, but voidable only by sentence 
of separation, they are eMeemed va]i4 to all 
civil purposes, unless such separation is actuallv 
made during the life of the parties. 1 BL 
Com. 454. So, if a marriage de facto mi^ht 
have been dissolved by reason of consan^inity, 
affinity. Sic, during the lives of the parties, yet 
if the husband <tie before any divorce, the wife 
defaeto shall be endowed. Uo. Lit. 59. a. 



S. The only Question appears to be, whether 
the marriage ot persons related by affinity will 
t)e allowed to stand good afler the decease of 
either of them. The marriage in the instance 
stated by the querist is undoubtedly valid. Even 
during the lives of the parties it was, in the 
Ecdesiastical Courts, merely voidabie; and ujjoo 
application to that jurisdiction, the separation 
would only have been effected pro stuute ani- 
marum. After the death, however, of either 
party, our common law would not suffer the 
Spintual Court to declare such marriage to have 
been void, because such declaration could not 
now by any means tend to the good of their 
souls. ( Viae Black, v. i. c. 1 5.) The widow of 
A. is therefore clearly entitied to her estate in 
the copyhold. G. G. 

COPYHOLDS. — HEIR. P. 78. ante. 

The copyholder having died before a surrender, 
be was, notwithstanding his covenant to surren- 
der, the lord's tenant at the time of his death ; 
and if his customary heir does not pay the fine, 
the lord may, after the usual proclamation, seize 
the lands into his own hands until the heir re- 
quires to be admitted. The covenantee is en- 
ntied to a surrender from the heir, and must 
My a fine when admitted on such surrender. 
The lord cannot take any notice of a mere cove- 
nant to surrender. R, v. Lord of Manor of 
Hendfm, 8 T. R. 484. D. I 
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TEMPLE ORGAN. — JUItOE JEFFERIE8. 

Our readers may, perhaps, not be disinclined to 
know something more of the history of this ce- 
lebrated instrument ; particularly as it stands in 
its present situation by virtue ofa musical deci- 
sion of a personage no less celebrated than Judge 
Jefferies. The following is abridged from Bur- 
ney's Hbtory of Music, vol. liL p. 436. : — 

Bernard Schmidt, a native of Germany, or, 
as he was called, ' Father Smith, * the builder of 
this organ, was so particularly careful in his 
choice of wood, as never to use any that had 
the least knot or flaw in it ; and so tender of his 
reputation, as never to waste his time in trying 
to mend a bad pipe ; so that when he came to 
voice a pipe, irit had anv radical defect, he in- 
stantly threw it away, and made another. 

Smith had not been many months hers 
before Harris arrived from France, with his son 
Ren^ Renatus. 

The contention between these two eminent 
artists at the time of erecting the admirable or- 
gan which still stands in the Temple Church, 
was carried on with such spirit, not to say vio- 
lence, as, perhaps, never happened before, or 
since, on a similar occasion. 

About the latter end of King Charles the Se- 
cond's reign, the Master of the Temple and the 
benchers being determined to have as complete 
an organ erected in their church as possible, 
received proposals from both these eminent 
artists, backed by the recommendation of such 
an eoual number of powerful friends and cele- 
brate^rganists that they were unable to deteN 
mine among themselves which to employ. They, 
therefore, told the candidates, if each of them 
would erect an organ, in different parts of the 
church, they would retain that which, in the 
greatest number of excellences, should be allowed 
to deserve the preference. Drs. Blow and Pur- 
cell performed on Father Smith's organ ; and, 
till the other was heard, every one believed that 
this must be chosen. Harris employed M. 
LuUy to touch his organ, which brought it into 
favour; and thus they continued vying with 
each other for near a twelvemonth. At lensth 
Harris challenged Father Smith to make addi- 
tional reed stops in a given time : these were 
the vox hunuma ; cromome, or soft horn ; the 
double courtel, or double bassoon ; and some 
others. The stops, which were newly invented, 
or, at least, new to English ears, gave ^reBt de- 
light to thecrowds who attended the trials ; and 
the imitations were so exact and pleasing on 
both sides, that it was difficult to determine 
who had best succeeded. At length the. deci- 
sion was left to Lord Chief Justice Jefferies^ 
who was of that Society, and he terminated the 
controversy in favour of Father Smith ; so that 
Harris's organ was taken away without loss of 
reputation, having long pleased and puzxled 
better judges than Jefferies. After Harris's 
organ was rejected at the Temple, part of it 
was erected at St. Andrew's, Holbom, and part 
in the GathedFal of Christ Church, Dublin. 
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' ** Quod magis ad no« 

PertineC, et nescire malum est, agitamus." 



HORAT. 



ON THE MISAPPLICATION OF THE 
REVENUES OF THE INNS OF 
COURT. 

No. II. 

In my first article on this subject * I treated 
of the two first heads into whidi I hare 
divided it. First, What were the original 
purposes and objects for which the four 
Inns of Court were founded? and how 
were the gifb and benefactions that have 
from time to time been bestowed on them, 
intended to be applied? .And second, 
How were the revenues of the Inns of Court 
formerly iapplied ? I have now to enquire 
into the ikutl head of my subject — ^ Bow 
are the revemtes of the Inns of Court now 
ttppSedf But first a preliminary question 
arises ; What are these revenues ? Here, 
I confess, there is a little difficulty. On 
this point we have not complete information. 
The proper application of the revenues is 
simple enough ; but what if there be none 
to apply? It is on this subject, therefore, 
that enquiry should be demanded of those 
who can give satis&ctory information. 
Until this is obtained, however, I must 
give such an account on the point as I 
have been able to obtain from unofficial 
sources ; and in this part of my statement 
I shaU not confine my attention to the 
revenues of any one society, as I believe 
that what is applicable to one of them ap- 
plies very nearly to the others. 

In the first place, then, the fee simple of 
the lands and tenements of the several Inns 
of Court is vested in the societies. They 
have therefore nothing to pay. The lands 
are partly covered with houses ; each ^t 
of which is made into at least two difierent 
sets of chambers. These chambers are let 
either for three lives, a large premium being 
paid ; or from year to year, at rents higher, 



* See ant^f p. 105. 



I may venture to say, than any other rooms 
in tne metropolis. The exact amount 
of the revenue raised by chambers to these 
societies cannot be known except by an 
inspection of their accoimts. It would, how- 
ever, be certainly understated at 100,000^ 
per annum. 

The next obvious source of their revenues 
are the fees paid by the members. These 
are chiefly paid on entering, and on the call to 
the bar : and there are also bills sent in from 
time to time by the Society to its memjbers, 
I shall print below ^me of these curious 
documents ^, which are the only coopmuni* 

** I shall illustrate this part of the subject 
sufficiently by pritiring three of the lorfg succes- 
sion of bills* which are presented. 

The first is a student's bill .* — 



A. B. Esq. 



Nov. 18 
To the Hon. Society of 



£ s. d. 

Absent Commons, from the end of 

Terra 18 to the end of Terra 

18 - * - - 1 8 

Eating Commons, the same time - l 8 

Preacher, from the end of •— — 



to the end of 



Term 



Term 

- 12 6 



jgj 8 6 



The next is the bill delivered on a call to the 
bar. 

Nov. 18 . 
A. B. Esq. 

To the Hon. Society of 



NO. LXII. 



Absent Commons from the end of Mich. 

Term 18 to the end of Hilaiy Term 

18 , 2 U. per Term (part kept) 
Eating Commons, Mich. 1 8 , S9i. Hilary 

\5t. Easter 33«. Trinity S9i. Mich. 

18 ,29*. . - - 

Vacation Commons 
Preacherfrom the end of Trinity Term 

18 to the end of Mich. Term 

18 , at. 2*. 6rf. per Term, 

iC 



£ «. d* 



- 14 



5 
6 



15 
O 








- 12 6 
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catioilB which are made between the mas- 
ters of these seminaries for instruction 
in the law, and their disciples; these 
little friendly remonstrances upon tlieir 
"absence," not at a " reading," but at a din- 
ner. By them, however, it will appear 
that, whether absent or present, the pay- 
. ments must be made. Now it is a notorious 
fact, that there ar^ quite as many absent 
as present Many students, and a still 
greater proportion of barristers, never dine 
in Hall once in a year. The payment, how- 
ever, continues to go on. These bills, then, 
unless there be very gross mismanagement, 
are another very considerable source of 
revenue. I shall not enter into an enquiry 
as to the kind of dinners furnished ; for be 
they good or bad, my argument will be 
equally well supported : for if the dinner be 
good even to profusion, it is an unnecessary 
and useless expenditure ; if bad, as they 
are unquestionably dear, then there is the 
greater ground of enqufrv. This part of 
the complaint — this leg of mutton detail — 
is paltry and inconsiderable ; and I will not 
condescend to enter into it further than 
to state, that as I am a member of not the 
least distinguished of these societies, I 
have occasionally been induced from curi- 
osity to dine, or attempt to dine, in the 
Hall of that Society ; but my curiosity once 
satisfied, I confess I was not tempted to 
return. Neither do I forget, that when 
I had attained a rank which entitled me to 
a separate place and table — I mean the bar- 
Pensions the same time, at U. 4d, per 

Term - - - 6 8 

Chamber fine, 20/. Call 5/. Library 5l, 50 
Bond and fees 4/. 5i. Butler's fee l/.5i. 5 10 
Stamps - - - 52 2 6 
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A bill after the call to the bar. 
Personal dues. Lincoln's Inn, July 8. 18 . 
A. B. Esq. 

To the Hon. Society of 



£ t: d. 

Absent Commons from the end of Tri- 
nity Term 18 to the end of Trinity 
Term 18 , at 28f.otfrTerm (part kept) 4 110 

Eating Commons, tiilary 7«. Easter I4i. 

18 . - - - -110 

Vacation ditto, second year after call, 

Micb. 18. - - -4*00 

Preacher from the end of Trinity Term 
18 to the end of Trinity Term 18, . 
tLt 2t. 6d. perTerm - . • - 10 

Pensions the same time, at l«. 4d, per 
ditto - . - 5 4 
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risters' table — I found that accommodation 
was provided only for- about one fifth of 
the barristers on the rolls of the Society. 
The art of dining being the only one 
which these societies profess to teach, 
they appear to fail even in this ; for 
if a complete or satisfactory dinner be ne- 
cessary to the student or the barrister, let 
him not expect to find it in the Halls of 
these societies. 

The charges for those who choose to 
imbibe this gastronomico-legal instruction, 
are certainly not very high : but when it is 
considered that it is paid whether the 
dinner be eaten or not, it will be found to 
be sufficiently costly. Moreover, it will be 
seen that these charges have increased as 
the necessity for making them has de- 
creased. Let me give an example of this. 
It appears by the first edition of Mr. Lane's 
Student's Guide to Lincoln's Inn, a demi. 
official book published in 1803, p. 15., that 
the sums paid for keeping a term were as 
follow : — the whole term 1 /. 4«. ; three quar- 
ters ISs, Sd.; half a term lis. 6cL; one 
grand week l^.6d»; and a quarter term 
5s, 9d. In the fourth edition of this work, 
published in 1823, the charges are — for 
a whole term 1/. Ss,; three quarters 1^ 
Is. ; half a term 14«. ; and a quarter of a 
term 7s. ; and the same gradual increase 
will be found to have taken place with 
respect to the other fees demanded. It is 
true the increase is not very large ; but I 
mention it to show that there is a desire 
rather to add than to diminish the burdens 
of the members of the Inns of Court. 

The whole of the revenues of the Inns of 
Court, therefore, evidently demand en- 
quiry. They must be considerable; they 
are levied partially ; and how they are ap- 
propriated it is impossible to discover. 
They appear to arise chiefly from chambers 
and fees. But there must also be many 
other sources from which money flows into 
the coffers of these societies. 

These, then, I shall assume, are the re- 
venues of the Society. If I am wrong in 
the account — and I maybe so; — I may have 
overstated or understated them — (I admit 
that it is mere guess-work) ; but if I am par- 
tially wrong, it will be easy to set me and 
the public right — a sufficient case for en- 
quiry is still made out. If I am wrong, it is 
not my fault; for no correct account is 
rendered to the members of the Society, 
and I cannot therefore obtain it. Howr 
ever proper the application of the funds of 
the Society may be, it is not made known. 
The light is at present hid under a bushel. 
The good, at any rate, is done by stealth. 
What secret benefits are conferred I know 
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not: r can only proceed to state the ap- 
plication of the revenues so far as it relates 
to the scheme of education now existing in 
these societies, which is the present object 
of mj enquiries. I shall simply mention the 
steps which it is now necessary to take to 
become a member of these societies, and to 
be called to the bar. 

A person ^ves notice at the Steward's 
Office of his intention of becoming a mem- 
ber» and enters into a bond with sureties 
for the payment of all dues to the Society. 
He then pays certain fees, and is admitted. 
He must then remain five years before he 
can be called, or three years if he has taken 
the degree of Master of Arts or Bachelor 
of Laws at Oxford, Cambridge, or Dublin* 
During this time he must pay an annual 
sum to the Society, and must keep twelve 
terms. To keep a term^ his presence in the 
Kali at the dmner hour is necessary for 
^ye or six days in each term for two mi- 
nutes, in order that his name may be taken 
down ; if he chooses to remain half an hour 
and dine, he may do so—nay, he may dine 
for a whole fortnight or three weeks if he 
pleases. He is also required to do twelve 
exercises ; that is, a paper written by the 
butler, and utterly unintelligible, is put into 
his hands; with this he proceeds to the 
barristers' table* reads the first three words, 
is told that is sufficient, and the mockery is 
over. When these mysterious ceremonies 
are completed, he may pay more fees, and 
he caUed to the bar, as innocent of the 
knowledge of law as when he entered the 
Society. This is all that is required of him, 
but most rigorously are these duties exacted 
from him. One dinner uneaten, one day 
unkept, one fbe unpaid, one jot of the 
mummery unperformed, and no barrister 
can he be. A lawyer may do very well 
without law, but not without dinner ; a full 
purse and an empty stomach are all that 
are required to make the student ; a cer- 
tificate that the purse is empty and the 
stomach is full, is all that is required to 
make the barrister ! 

It is impossible to treat this part of the 
subject gravely. It would seem to be a 
pleasant burlesque of the wisdom of our 
ancestors and their ancient ways. The 
comic effect fails^ however, firom the repeti- 
tion of the same scene. The pantomime 
becomes at once dull and expensive, and 
the time is arrived for a change in the en- 
tertainment. 

Nothing, then, more remains of the 
former system of instruction : degrees are 
conferred without the slightest examin- 
ation ; licences to practise are given after 
the performance of certain unmeaning ce- 



remonies, and the payment of certain 
monies. But the revenues are still col- 
lected ; the good old fashion of receiving 
the money is not done away with. And 
how are these revenues applied — revenues 
certainly greater than at any other times — 
revenues which have accumulated for cen- 
turies — revenues which are constantly in-^ 
creasing? How, I repeat, are they applied? 
I do not say, I do not believe, that they are 
misapplied, unless nonapplication be con- 
sidered misapplication. The grievance I 
strfte is this, — that having ample revenues 
at their command, the Inns of Court have 
ceased to apply them to the purposes to 
which they were originally intended to be 
devoted ; that they are suffered to remain 
locked np in useless accumulation, instead 
of being applied to the general benefit of 
the Society ; and that the heads of the Inns 
of Court are justified neither by the inten- 
tion of their founders, the exigencies of the 
times, nor as the holders of exclusive pri- 
vileges, in permitting these revenues to 
remain unapplied. I boldly state that they 
are trustees for the benefit of all the 
members of the Society over which they 
preside. 

And here I may be permitted to say, 
that I make no charge against the present 
benchers of any of these societies. I do not 
attempt to say, for one moment, that tliey 
have misapplied the funds for their own 
benefit, direct or indirect. A charge of 
this nature would be utterly vain and con- 
temptible, and would be refuted at once 
by their honourable feeling and character- 
istic integrity. A very slight portion of 
blame attaches to them, — as they have re- 
ceived, so have they executed, their trust. 
They are all generally men in large practice, 
whose time and thoughts are constantly 
employed; and although, undoubtedly, as 
trustees of these societies, they are ac- 
countable to the whole body, yet I cannot 
wonder that they should be satisfied in 
permitting the plan to remain as they 
found it — as, in fact, it was handed down 
to them. * 

Nor will I utter one ungenerous word 
upon a subject which has been pressed by 
others into this discussion; — I mean the 
banquets of the benchers. A paltry and 
miserable economy would it be, to grudge 
the men who have worked up their way to 
this hard-won eminence, aught that can 
render their meetings joyous or inspiring. 
I firmly believe that there is no unneces- 
sary profusion ; but if there were, far be it 
from me either to blame, or to enquire into 
it. No; be those meetings sacred! Let 
pleasantry and research continue to shed 
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their mthgled light around them. Let the 
vintages of Ai and of Hochhetm heighten, 
if possible, the joys of the feast \ Let roe 
not alter the doom of a single turtle ! I 
•call for no enquiry as to this. 

The comparative blamelessness of the 
-present benchers, however, is no reason for 
not making the proper enquiry, and de- 
manding the proper application of the reve- 
nues of these societies. On the contrary, 
this circumstance will assist the taking the 
account: personal acrimony will not be 
mixed up with it ; and as these gentlemen 
will not suffer in any way by the proper 
application of the funds, they will be the 
more ready to accede to it. 

This, then, is the present mode of apply- 
ing the revenues which were formerly de- 
voted to the instruction of the students and 
the benefit of the society. 

Before I quit this branch of the en- 
quiry, I may allude to one other circum- 
stance — the provision of chambers afforded 
by the societies to their members. It is well 
known that all practising barristers, con- 
veyancers, and special pleaders, are obliged 
to possess chambers in one of the Inns 
of Court, or their immediate neighbour- 
hood. Now, the difficulty of obtaining 
chambers is a very considerable griev- 
ance : it is notorious that the members of 
the three principal Inns of Court (Lin- 
coln's Inn and the two Temples) are very 
ill provided with this accommodation : but 
the hardship becomes almost ludicrous, 
when the fact is remembered that, at Lin- 
coln's Inn, a member is actually at the 
same moment informed that he is nned 202. 
for not having chambers, and is then told, 
that such is the demand for them that it is 
impossible for the Society to let him have 
them. 

Tlius, then, I have gone through, I trust; 
satisfactorily, the three first heads of Aiy 
cfnquiry. I have proved that the Inns of 
Court were founded and endowed for the 
instruction and lodging of the students, and 
the benefit of all the members; that the 
benchers are the trustees of their posses- 
sions and revenues for these purposes; 
that the original objects and intention of 
these societies were strictly pursued for 
about three centuries; but that they are 
now, without any apparent reason, no 
longer pursued : and that even that whibh 
is attempted to be done, is performed in an 
unsatisfactory and insufficient manner. And 
this brings me to the fourth head of niy 
enquiry, — How can the revenues of these 
societies be better applied than at presents 
This must form the subject of a separate 
article. A Cestui que Trust. 



CHANGES EFFECTED IN THE LAW 
DURING THE SESSION OF PAR- 
LIAMENT, 1 & 2 Wm. IV. 

No. VII. 

THE HACKNET COACR ACT. 

Titis is one o£ those statutes which, firom 
its practical application to pertons in ge- 
neral, we deem it necessary to notice, 
although it does not come within the class 
which is inserted in the Monthly Record. 
The act is of considerable length, coMain- 
ing seventy-eight sections, and various 
schedules. Its arrangement is not so clear 
as it might be ; and we shall take the li- 
berty of presenting an analysis in a form 
which, we trust, will be considered more 
useflil and convenient than an abridgment 
in the exact order of the act ; and we shall 
refer to the sections as we proceed, and at 
the same time tiotice the principal alter- 
ations whidi-they have effected. 

The 1st section repeals the former laws, and 
re-enacts them with various amendments, which 
we shiill point out as we proceed. The first 
alteration is the transfer of the collection df the 
duties from the Commissioners of Hackney 
Coaches to the Commissioners of Stamps. 

De/htttum, 

A hackney coach is described as a carriage 
with two or more wheels, ^tandin^ or plying 
for hire in any street or road witHm five miles 
from General Post-office.— §4. . 

Under this provision, which makes no distinc- 
tion between two and four wheeled carriages, 
it is presumed that the plates may be used dther 
on a coach, a chariot, or a cabriolet. 

Limits of metropolis, three miles measured 
from the General Post-office. — ^ § 4a 

Number of persons to be carried painted on 
the door. Penalty 40i. — § 46. 

0/the Licences, 

The formed licences are to cease, and the 
plates to be delivered up to the Commisuoners 
of Stamps on the 5th ot January, 1832. — § 2, 

Penalty for using carriages without licence, 10^ 
— 5 22. 

The licences are to be granted by the Com- 
missioners of Stamps, or their officers. — § 7. 

Prior to 5th Jan. 1833, the licences are Hmited 
to twelve hundred ; and a preference is to be 
given to the holders of former licences. — §8* 

After the 5th of January, 1833, the number to 
l^e unlimited. — § 9. 

Applicants to sign a requisition. — § 11. 

Tne licence to be entered at the Stamp Office ; 
and such entry to be evidence. — § 32. 

Proprietors to give notice of change of abode. 
Penalty for neglect^ 40*. *— § 13. 

Names, numbers, and places of abode to be 
registered at GuildbalL Penalty for not regis- 
tering, 40*. — § 14. 

Procuring licences in a fictitious name pun- 
ishable as for a misdemeanpr. — § 35, 

or the licences, when discontinued, notice 
must be given to the Stamp Office. — § 1<>^ 
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OfDuOet., 
The stamp duties are to be as follow, accord- 
ing to schedule (A) : — 

For the licence - £s O O 

Per week - - o 10 O 

hy the former acts there was no duty for the 
licence. The weekly duty remains the same. 

Persons possessed of licences at the com- 
mencement of the act not to pay the 5/. duty.— 

The duties are to be paid mondily in advance. 
— $16. They were formerly payable monthly, 
but not in advance. 

Of Plata, 

Numbered plates to be placed on hackney 
coaches. — § 20. 

Penalty on driver for plying without plates, 
Sl.i if the owner, lo/. — $25. 

Penalty for concealing plates, 5l, — § 20. 

Penalty for using carriage without plate> 10/. 
—^22. 

Forging plates punishable as a misdemeanor. 

— §25. 

The plates are to be delivered up when the 
licence is discontinued. — § 17. 

The commissioners may change plates. — § 21. 

Penalty for not delivering up recalled plates, 
10/. ^§22. 

New licence to be taken out where the plate 
Is wilfully obliterated. — § 21. 

Faret, 
Distance.— By ddy, not exceeding a mile, 1#.; 
above a mile, 6dL each half mile. 

When drawn by one hors^ two thirds, of the 
rate. 
Time. ** Not exceeding 30 minutes, U. 0<L 

• 45 - U. ed. 
- 1 hour, 2j. Qd, 
Each 15 minutes after, Of. 6d* 
Persons refusing to pay fare, or make com« 
pensation, liable to inyprisonment. — § 41. 

An agreement to pay more than legal fare not 
bindiiog, and may be recovered back. — § 45. 

Begulatwfu of Driver t» 

Driver not to charge more than the agreed 
sum, though distance exceeded. — § 44. 

Drivers are compellable to go five miles from 
General Post* office, or from the place where 
faired. The like on Sundays when they ply. — 
$57. 

Penalty for refusing to carry passengers, 40f* 
—§46. 

renaky for exac^g more than legal fare, 40#« 

— § *2. 

For leaving carriages at places of public re- 
sort, 20f. — § 56, 

Neglecting to produce the driver on sum- 
moos, 40f . — § 26. 

Penalties not paid by drivers to be levied on 
proprietors. — $ 27. 

When required to wait, a depout to be made 
the driver, if required. — $ 47. 

Drivers to provide check-strings, and to hold 
them in their hands. Penalty for neglect, 20i. 
— -jj 48. 

Property left, to be deposited at the Stamp 
Office ; and the driver to have the property, if 
■ot claimed in • year.— •> $ 49. 



. Not to permit other persons to ride without 
the consent of the hirer. Penalty, 20<. — § 50. 
. Regulation of the conduct of drivers towards 
each other. — $ 51. 

To stand ten feet apart in the street, except 
in Palace Yard. — ^53. 

Watermen to be licensed, and wear badges. 
Penalty for neglect, 40*. — §§ 30, 31. 

The Court of Aldermen in London and 
Southwark may regulate hackney coaches in 
the city and borough. — § 54. 

Ompentation, 

To drivers, when improperly summoned, for 
loss of time ; for damage to vehicle ; loss of 
time. — § 57. 

Remediei, 

Proceeding on summons before magistrates. 
On neglect of second summons, the justices may 
proceed.* — jj 26, 

Carriages, horses, and harness, are liable for 
duties and penalties. — $ 1 8. 

The duties may be recovered by distress ; and 
the articles sold after five days.^ — ^ 19. 



practical points of general 

interest- 
No. XVI. 

WHETHER TUB WIFE OP A CONVICT MAT 
BE A BANKRUPT. 

In all cases where the trade of a married 
woman is not under the control of her 
husband), and he is not answerable for the 
debts contracted by her in it, she is subject 
to the bankrupt laws as fully as diftme $ok^ 
Ex parte Preston^ Cooke b. L,, 40. Ex 
parte MearSt 3 Bro. 266. A late case 
illustrates this general rule ; and we shall 
give it at some length, although the argu- 
ment turned principally on the point of the 
husband being a convict* We are sur- 
prised that greater stress was not laid by 
the leanied Serjeants who argued it on the 
general rule to which we have alluded. 
We allude to the case of Ex parte FrankM, 
in the matter of Kesia Franhsy 7 Bing. 
762. The circumstances were as follows : — 

Joseph Franks, the husband of Kesia Franks^ 
bad for several years carried on the. business of 
a china, glass, and eardienware dealer at Portsea^ 
in the countv of Hants; but, in 1881, was con- 
victed of feloniously having in his possession 
Bank of England notes, knowing them to be 
forged, and was sentenced to be transported for 
fourteen yearii. After sentence, Joseph Franks 
was removed to one of the hulks lying in the 
harbour uf Portsmouth for the reception of con- 
victs, where he has remained ever since; and 

^' ■ ■■■..■■■II - m • 

* Previously three summonses were necessary. 
^ Under 9 Anne, c. S3. § 12. ten days were 
allowed before the sale. 
' . K 3 
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where the said Kesia Franks, by the permission 
of the person^ in charge of the convicts there, 
had been in the habit of visiting him, and hold- 
ing occasional communication with him; and 
since his conviction had carried on the said 
trade or business of china, plass, and earthenware 
dealer, at Portsea aforesaid, for the benefit and 
support of herself and family. On the 25th of 
July, 1827, a commission of bankruptcy was 
awarded and issued against the said Kesia Franks, 
and she was thereupon found and declared a 
bankrupt. 

The said Kesia Franks, in conducting such 
business as aforesaid since her husband's convic- 
tion, though she never gave out, or pretended 
that she was married, was in the habit of accept- 
ing bills of exchange in her own name, and givmg 
the same to persons who gave her credit ; and 
the bills of parcels, receipts, and accounts, of 
and for goods sold to her, were in the name of 
Mrs. Kesia Franks; but it was generally known 
to the persons with whom she dealt that bhe was 
married, and was continuing to carry on the 
business for the benefit of herself and family. 

Henry Jacobs the younger was the petitioning 
creditor under the commission, and his debt was 
on two bills of exchange. At the time of 
taking such bills, he did not know that the 
said Joseph Franks, the husband of Kesia 
Franks, was a convict on board the hulks, or 
alive ; but he had notice thereof previous to the 
time when he petitioned ibr such commission. 
The question for the opinion of the Court was, 
whether Kesia Franks was a bankrupt? 

Jones Serjeant, for the plaintiffl iCesia Franks 
was competent to trade, m a condition to sue or 
be sued, and liable to become bankrupt. She was 
in the same condition as the wife of one civilly 
dead. The abjuration, profession, or exile of the 
husband, has always created an exception to the 
general rule of the wife's disability. In Spar- 
row, V. Carruthert (cii. 1 T. R. 7. 2 W. Bi. 
1197.) the wife's disability was held to be sus- 
pended by the transportation of the husband for 
a term of years. So in Walford v. Duchene de 
Ricnna (2 Esp. 654.)^ where the husband, a 
foreigner, went abroad, without returning for 
some years. De Gailion v. VAigle (I B. & P. 
557.) is to the same effect ; and BuUer J. says, 
** There is another set of cases of a different 
nature from those which have been relied on by 
the defendant, but which are more applicable to 
this case. The first of these is Lady Belknap*% 
case (2 H. 4. 7. a.]. Now let us see if any sound 
distinction between that case and this can be 
maintained. The husband there was banished ; 
but it was not stated whether he was banished 
for one year, for five years, or for life : it was 
held sufficient that he was in banishment at the 
time when Lady Belknap's contract was made ; 
and I can see but one principle on which the 
case could have been decided, viz. that the rights 
known to exist in law between husband and 
wife were not interfered with by allowing the 
wife to be taken in execution. As the husband 
was banished (though it is not stated whether for 
life or not), the matrimonial rights during his ba- 
nishment were, at least, suspended." HeaiA J. 
said, *' The casf» of banishment and transportation 
of the husband arc directly ixi point. Besides^ it if 



for the benefit of the/rm^ cor^ that she should 
be liable to an action in such a case as this, 
otherwise she could obtain no credit^ and would 
have no means of gaining her livelihood." In 
Carroll v. Blencowe (4 Esp. 27.), the wife of a 
transported felon was held competent to sue, 
although the term of the husband's transport- 
ation had expired ; and in Lewis v. Jjca (5 B. 
& C. S91.) the point is admitted by the Court. 
Jewson V. Read (Loft. 134.) is also an authority 
to the same efiect. Where a feme covert may 
sue and be sued, she may also trade; and the 
trading in this instance was for her benefit, as it 
enabled her to support her family. If she be 
competent to trade, she is subject to the same 
law as other traders. It is true that Lord 
Coke says (Co. Lit. 133.) that relegation for a 
certain time is not civil death ; but Mr. Hargrave 
in a note observes, that the same is only for a 
tinje." 

Spankie Seijt. con/rd. Although the abjuration 
of the husband may effect an exception to the 
general rule, touching the disability of the wife ; 
yet that can be only where it was resorted to as 
a commutation for the punishment of death. 
Exile and profession are now out of the ques- 
tion ; but even in former days, a man, non 
pohdi exuere tumrem, Sanchez de Sancto matrh- 
moRti, cap. 9., de debUo conjugati. The whole, 
therefore, turns upon the eflect of abjuration. 
Lord Coke (Co. Litt. 133.) mentions three 
cases of that kind : Belknap\ case, Weytan/^t 
case, and Maltraver*% case. With W^^nd^t 
case, which is the foundation of the whole, he 
has taken great liberties. It appears from not. 
Plsrl. 66. to have been a case, in which the -wife 
claimed her own land. In Belknof^s case she 
also sued for her own land ; and in Mallrmfer^$ 
case (10 Ed. 3. fbl. 55. pi. 39.) the only judg- 
ment was, that she should answer the writ; so 
that these cases only show, that if the husband 
abjured, the wife should not be deprived of land 
which she held in her own right. That was a 
law clearly for her benefit, and exposing her to 
no liabilit}'. Transportation^ however, has no 
resemblance to abjuration, since it may be in- 
flicted for offinces not capital, and for periods 
shorter than life. The consequences of abjur- 
ation are enumerated in Hawk. P. C. C. 8. c. 9.; 
Staundford, Prerog. 117.; 3 Inst. 115. The 
consequences of transportation are only those 
enacted by statute. When a convict returns he 
is restored to all his rights ; the vinculum matri- 
momi remains unbroken, and what the .wife has 
acquired during his absence is his property. By 
5 Geo. 4. c. 84. § 26. convicts may sue upon 
obtaining remission of their sentence ; and their 
capacity to acquire property is acknowledged by 
19 Geo. 3. c. 74. A statutf therefore, in which, 
there is a Mpes redeundi^ and a capacity to ac- 
quire property, can never be assimilated to ab- 
juration; and transportation is to the king's 
dominions, not to foreign parts; there is no 
renouncing the realm. Transportation has no 
analogy to civil death. The property of an 
attMnted or convicted felon goes to the Crown. 
BuUock V. Boddtf 2 B. & A. 258. If so, pro- 
perty acquired by his wife also; for the legal 
incidents of marriage are not destroyed by a 
transportation for a limited term. Sparrow v. 
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QtrFntkeri, and Wal/ord v. De Rienna^ were 
decided at a time when the Courts were disposed 
to extend the separate character of the wife; 
and both cases proceeded on a misapplication 
of the doctrine of abjuration. In the Duchess 
of Mttzarin's case, 1 Salk. 116., 3 Salk. 646.; 
and De GaUion v. VAigle, the husband was an 
alien enemy. In Marsh v. Hutchinson, 2 B. & P. 
226., where an Englishman employed in the 
service of the British government residing in a 
foreign country, and having lands there, upon 
the cessation of his employment in consecjuence 
of war between the two countries, sent his wife 
and family to this country, but continued to 
reside abroad himself, it was held, that the wife 
not having represented herself as a feme sole, 
was not liable to be sued as such. The marriage 
is not dissolved by transportation : the husband 
might sue for criminal conversation in his ab- 
sence; and if his wife were made a bankrupt, 
and certificated, he would, on his return, be 
h'able to her debts. [Tindal C. J. Would not 
that inconvenience arise where a married woman 
is permitted to trade, as in London ?] In Lon- 
don the party marries, knowing his liability ; but 
the felon would be taken by surprise on his 
return. As to the argument of con venienee, the 
wife may do many honest and lawful things for 
her support without trading. The extinction 
of the nusband's rights may be understood; but 
the suspension of them would lead to much 
confusion. 

Jones. There is no difference in principle 
whether the suit be for land or for other pro- 
perty. And the husband's rights may be sus- 
pended as well as extinguished ; for, in all the 
eases referred to, the transportation was for a 
term of years. In Lean v. Schutz^ 2 W. Bl. 1 1 98., 
the Court said, ** The wife may acquire a separate 
character by the civil death of her husband, as 
by exile or the like." The same position may be 
found in Hatchett v. Baddeley, 2 W. Bl. 1079.; 
and in La Vie v. PhiUps, 1 W. Bl. 570., it was 
decided, that a wife being a sole trader in Lon* 
don may be a bankrupt. 

TMal C. J., Park, Gaselee^ and Bosanquet Js. 
certified, that Kesia Franks was a trader, and, as 
sucby liable to become bankrupt. 
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THB THREE SCHMIDTS* CASE. 

In the year 1817, in a town in Germany, resided 
a goldsmith, named Christopher Ruprecht, aged 
upwards of sixty ; rich, illiterate, quarrelsome, 
covetous ; rude in speech, vulgar in his habits ; 
whose chief indulgence consisted in frequenting 
low ale houses, and mingling in such haunts 
with the most disreputable of the lower classes. 
His selfishness and his repulsive manners had 
alienated from him all his relations, with the 
exception of a sister and a daughter, who was 
marned in the town, and who still continued, as 
much from interest perhaps as affection, not- 



withstanding his peculiarities of temper, to visit 
him regularly. 

Ruprecht bad for some time past selected, as 
the favoorite inn in which he caose to take his 
ease, a small ale-house at the end of a dark 
winding lane, which, from its gloomy situation, 
bore the appropriate title of M^ll. About half- 
past eight o'clock on the evening of the 7th of 
February, 1817, he repaired thiiher according 
to custom, took his seat among the circle which 
generally assembled round the inn fire on the 
first floor, and in his usual petuhint and ill-tem- 
pered style, joined in the conversation, which 
was prolonged till past ten o'clock, when Ru- 
precnt despatched the landlord to the ground 
floor for a farther supply of beer. As the land- 
lord was re-ascending the stairs, a voice from the 
passage below was heard enquiring if Ruprecht 
was above; and on the landlord answering 
(without turning his head) that he was, he was 
requested by the person below to desire him to 
come down. No sooner was the message deli- 
vered to Ruprecht, than he rose and hastily left 
the room* A minute had hardly elapsed when 
the company heard distinctly from the passage 
below, loud eroansy followed by a sound as of 
a heavy body falling in the passage. All hurried 
down stairs to the number of eleven. Ruprecht 
was found lying near the house door still alive, 
but covered with blood flowing from a large 
wound on his head ; his leather cap at a little 
distance, which had been cut through by the 
bjow. The only sounds which he uttered when 
lifted up, were, *' The villain — the villain with, 
the axe." * And onceaflerwards,'* My daughter, 
my daughter." She was immediately sent for ; 
but his mind apparently wandered, and he did 
not recognise her. 

. No trace of the assassin appeared in the 
neighbourhood; no weapon was found in the 
passage or near the door. The wound, when 
exammed, was found to be one inflicted with a 
sharp instrument — to be about four inches long, 
extending along the top of the head, but sinking 
towards the back, upon the left side of the skull, 
and deeper at the bottom than the top. That 
it had not been given in the passage seemed 
pretty clear ; first, from the circumstance that a 
lamp always burned there, and servants were 
constantly crossing and recrossing; secondly, 
that to have inflicted such a wound, the blow 
must have fallen with great force from behind 
and from above; while the lowness of the roof, 
which any one might touch with his hand, would 
have rendered it impossible for the murderer, in 
such a position, to have raised his arm so as to 
have directed his weapon with any force against 
his vicrim. From the position, too, in which 
Ruprecht was found, immediately behind the 
house door, which was open, the probability 
was, (hat the fatal blow haa been given without 
the door, and that Ruprecht, after receiving it, 
had been able to stagger back into the passage. 
The house, as already mentioned, stood at the 
extreme comer of an obscure lane, to which 
there was no access from the other side. Two 
steps led to the door in front, and on the lef^ 
side of these steps was a stone seat, about two 
feet in height, and standing on these steps, ap- 
parently, the murderer had awaited him, and 

K 4 



128: 



Review: Law 6^M)riing* 



when the goldsmith came to the steps in front 
of the door, directed his blow at him from this 
" bad eminence " behind. 

With what weapon the blow had been in- 
flicted was not 80 clear. The unconnected ex- 
pressions of Rupreeht seemed to point at an axe 
as the instrument; but the opinion of the 
medical inspector rather was, that the blow had 
been given by a heavy sabre, and by an expe- 
rienced hand. 

In the mean time all that could be done fur- 
ther was to wait in hopes that the wounded 
man would so far recover his senses as to be 
able to throw some light upon this atrocious 
deed. On the evening of the follovring day, he 
appeared sufficiently in his senses to warrant 
the judge in commencing his examination. The 
wounded man's answers were given in monosyl- 
lables. He was asked, — ** Who struck you ? '* 
" Schmidt."—" What is this Schmidt — where 
does he reside?"— "In the ilfb#^ / " •— " With 
what did he strike you ?"— " A hatchet."—" How 
did you know him ?" — ^ By his voice." — " Was 
he mdebted to you?" He shook his head. 
" What was his motive?" — ** Quarrel." From the 
state of exhaustion in which he appeared to be, 
the judge did not interrogate him further at the 
time as to the nature of the quarrel. To the first 
and second interrogatories, wnich were repeated, 
he again distinctly answered *^ Schmidt, — wood- 
cutter." And he gave the same answer to similar 
questions put to nim afterwards, in presence of 
the officials, by his daughter, sister, and son-in- 
law. 

Who then was Schmidt, whom the dying man 
had denounced as his murderer ? Schmidt is as 
common a name in Germany as Smith in Eng- 
land ; and accordingly it turned out that there 
were three Schmidts in the town, all wood- 
cutters. One of them, Abraham Christopher 
Schmidt, resided in the Hohen Pflaster; the 
other two, who were brothers, lived in the street 
called the Most, or the Walsh, to which the 
wounded man appeared to have alluded. With 
regard to the first, it was ascertained that he 
laboured under the charge of having been in 
. early youth connected with a gang of thieves, 
and having been imprisoned in consequence ; — 
the second, who went by the name of the Great 
Schmidt, had been an old acquaintance of 
Ruprecht's, but had ceased to be so in con- 
sequence of having given evidence agmnst him 
in an action of damages ; — the third, who was 
distin^ished fit>m his brother by the name of 
the Little Schmidt, was also an acquaintance of 
Ruprecht's, but one with whom he had never 
appeared to be on good terms. 

Before proceeding to the arrest of any of these 
individuals, Rupreeht, who had in the mean time 
undergone the operation of trepaiming, was again 
examined. When asked, in addition to the 
former questions, to which he gave the same 
answers, — which of the Schmidts be meant, the 
Great or the Little, he made some attempts to 
speak, but failed. When asked again whether 
he resided on the Most, — he was silent. Was 



* The name of a street in the town, also 
called the Walsh. 



it upon the Hohen Pflaster ? He miswared witl^ 
difficulty, but distinctly, " Yes ; " and then re* 
lapsed into insensibility. 

As he thus wavered between the inhaUtanta 
of the Most and that of the Hohen Pflaster, it 
was evident that all the three Schmidts must be 
taken into custody. They were accordingly ap- 
prehended, with the view of being- confronted 
with the wounded roan, and the murderer, if 
possible, identified by him. When they were 
brought into his room, Rupreeht was sensible, 
but unable to lift up his eyes, so that the main 
object of the interview was baffled. There were 
differences, however, in the behaviour of these 
individuals, which, while they tended to avert 
Bu^icion from two of them, directed it with 
increasing force against the third. The two 
brothers appeared perfectly composed ; —-they 
spoke to Rupreeht, called him by name, and 
expressed their sympathy for his situaticm. Not 
so the Schmidt ot the Hohen Pflaster. He 
seemed agitated and restless {•»- when aaked if 
he knew the person in bed, he first said he did 
not,—- then that it was Rupreeht, and that he 
knew him well; — first, that he remained with 
his mother-in-law, on the evening of the murder, 
till eleven ; then, that he had left his house at 
nine, and gone instantly to bed. He protested 
his innocence and ignorance of the whole matter, 
and appealed to the testimony of his mother-in- 
law, his wife, and his neighbours. His evident 
a^tation, and his contradictions, which he did 
not make any farther attempt to reconcile, ap- 
peared to the judge sufficient grounds for sub- 
jecting him to the provisional arrest, and on tbe 
loth of February he was committed to prison. 

On the following day all hope of eliciting 
further information from Rupreeht was put an 
end to by his death. After the interview already 
mentioned he never recovered his senses. 
[7b be cottHnued,] 



LAW REPORTING. 

Reports of Cases heard and deckUd in 
the House rf Lords, by Richard Bligh, 
of tlie Inner Temple, Barrister at Law. 
Vol. IV. Part I. N. S. Saunders aiid 
Banning. 

Reports of Cases argued and determined in 
the Court of King's Benehy in HiUay 
Term 1831, by Richard Bamewall, of 
Lincoln's Inn, Esq., Barrister at Law, 
and John Leycester Adolphus, of the 
Inner Temple, Esq., Barrister at Law. 
VoL I. Part 4'. Saunders and Bieoning. 

Some time has now elapsed since we 
stated our objections to the modem system 
of reporting. We flatter ourselves that 
our remarks have been made not entirely 
in vain. We know that they were well 
founded, and that this system has long 
been considered a grievance ; and we are 
determined not to lose sight of it, or relax 
in our endeavours to obtain concise aa well< 
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as able reports of cases : in fact, to re- 
store the real objects and intentions of 
these publications ; and to consider the 
ben^t of the profession, and not of the law 
booksellers. We have said tliat we have re- 
cently observed some improvement in these 
works ; we are happy to see it ; — it is, in* 
deed, any thing but agreeable to us, to be 
compelled to censure the labours of a bro** 
ther editor. We shall be glad, therefore, 
to record any change for the better. 

Tlie desired reform goes on, however^ 
very gradually ; and it is less evident in the 
works which we have placed at the head of 
this article than in some others. We have 
before alluded to the Reports of Mr. Bligh, 
as being uselessly and tediously spun out. 
In a former Number which we reviewed, 
there were but three cases reported. In the 
present Number there is some improve* 
ment, seeing that there are seven ; which 
seven, however, we would engage to give 
in eight pages of one of our Numbers, with* 
out omitting any point or statement of the 
slightest importance. 

The present Number of the Reports of 
Messrs-Bamewall and Adolphus is pertainly 
not so open to objection as Mr. Bligh*s. Many 
of the cases reported have very Uttle unne* 
cessary matter. It happens, however, that 
many of the longest are the least important, 
being cases on the construction of some 
special acts of parliament, which have 
scarcely any interest to the profession at 
large. In fact, we find tliat our own re- 
porters have, nine months ago, given al- 
most every case of importance reported 
in this Number ; and it r^ly appears to us, 
that the short statement which we furnish, 
is as useful as the more pretending and au- 
thoritative reports now before us. As an 
example, the cases of Collins v. Godefroy^ 
WiUson V. Smith, Sooth v. Macfarlane^ 
Doe d. Murray, Bishop of Rochester v. 
Bridges, Murray v. MeaA, and Bex v. 
JETarm,, certainly tlie most important cases 
in the Number, and almost the only ones 
deciding new points of law, are all to 
be found in the early part of our first 
volume, as may be easily seen by a refer- 
ence to the Digest of Cases for 1831. We 
are, therefore, still dissatisfied: there is 
still much to be amended ; and we confi- 
dently hope that when we next turn to this 
subject, we shall find more that we can 
conscientiously praise. 



ON THE INDICES OF THE PROPOSED 
REGISTRV OF DEEDS. 

Ws fhall take an early, opportunity to consider 
the principles on which tne plan of a General 



Registry is supported ; and for the'presidnt fball 
lay before oor readers the result of the enquiriel 
which have been made into the several niethodi 
of keeping the existing registers in Middlesex 
and the different Ridings of Yorkshire^ For this 
purpose we avail ourselves of the Report of a 
committee of solicitors in the West Riding, dated 
at Wakefield, the JOth of September last. 

Tbe praise of aecuracy is claimed for the 
registry of Wakefield; but It is admitted, that 
next in importance to this merit is: that of 
facikiy of reference ; and it is properly obsenred, 
chat tnough ao Index maybe perfectly aocttrate^ 
there may be such defects in its arrangemerd as 
not only to occasion much unnecessary delay 
and expense, but to bewilder the searcher, and 
lead to frequent mistakes. This want of facility 
forms the objection to the Wakefield registry. 
In the Second Report of the Real Property Com* 
missioners this difficulty is admitted. 

'* At an early stage of our enquiry (they ob- 
serve) we unanimoudy arrived at the conclusion^ 
that the practical difficulty of arranging a plan 
which would aflbrd facUUy and ceriakUy of 
reference to the registered documents, was the 
only important objection to the establishment of 
a general register, (p. 84.) The other objections, 
besides those of " fiicility" and ** certaiaty," we 
shall hereafter consider, and for the present 
pursue our enquiry on these alone. 

By the 2 &-5 Anne, c. 4. § s., the registrar is 
directed to keep ^ an alphabetical calendar of 
all panihe$, extra-parochial places, anid town- 
ships, within the West Riding, with reference to 
the number of every memoriid that concerns the 
honors, manors, lands, tenements, or heredit* 
aments, in every such parish, &c., and of the 
namcM of the partiet mentioned in such me- 
morial." The 6 Anne, c,35, § 11. for the East 
Riding; the 7 Anne, c.SO. §6. for Middlesex; 
and the 8 Geo. 2. c. 6. § IS. for the North 
Riding, contain similar provisions. It is thus 
evident, that the legislature intended that tbe 
Index should comprise tbe places as well as 
names, and that the latter should include all 
the parties. 

It appears, that at first the names of the 
arantort only were inserted in the Index of 
Names. In Middlesex, the Index of Places was 
discontinued seventeen years after the establish* 
ment of the office. In the West Riding it was 
abandoned in 1789, but still continues, as we 
understand, in the other Ridings. 

The names of grantees were never r^stered 
in Middlesex nor the North Riding. In 1763> 
the West Riding indexed the grantees; and the 
East Riding in 1828. 

The discontinuance of the Index of Places ia 
Middlesex, according to the opinion of the 
present registrar, was occasioned by the con- 
fusion and inconvenience arising from alterations 
in the boundaries of parishes. 

At Wakefield, it was found that many instru- 
ments contained general descriptions of pro- 
perty, without stating the parish or townsnip; 
and it being impossible to enter them otherwise, 
an attempt was made to collect them under the 
letter W. [West Riding], and the letter R. [Real 
Estate]; but so much oonfiision ensued, that 
*^ from twenty yean' experience the r^trar had 
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found the Alphabetical Kalendar of no real 
use, as not being thoroughly to be depended 
upon.'' 

The opinions are then given of the several re- 
gistrars on the advantage of an Index of Places, as 
a check to the Index ofNames, particularly where 
there is no Index of the names of the grantees. 
But it is importantly observed, that the value of 
this check on the Index of Names must depend 
not only on its accuracy, but the facility of 
reference which it affords ; and this (according 
to the Report we have referred to) can never be 
acfompiished in populous tounukipt. 

It appears that the number ot names in which 
searches are made under the same title average 
about three ; in some cases the search extends 
Co five names, and there are instances of four- 
teen. We may hence form some calculation 
of the extent of a metropolitan search, par- 
ticularly when it extends back for sixty years. 

In one of the Registers, a search for ten years 
only in the three most usual letters — B., S^ and 
W. — would comprise 54,4 S4 names; and if ex- 
tended to the letters H. and C, the number 
would be 83,095. This is an example of a local 
registry ; and it may well be said, that **few men 
have minds so disciplined as to enable them to 
go through the task with the attention requisite 
to ensure accuracy; n^ligence is promoted by 
the irksome nature of the employment, and me- 
morials are frequently overlooked." 

On the practice of intrusting the searches 
to the deputy registrar, it is properly observed, 
that it is difficult to frame sufficient instruc- 
tions so as to meet every contingency; and 
hence more numerous extracts are made, and 
expense incurred, than if the solicitor made the 
search himself; and, after all, the result cannot 
be entirely satisfactory. So far, indeed, is this 
carried, that one of the deputy registrars has 
established the rule of having all the searches 
repeated three times by diflerent persons. 

The Report of the committee next proceeds 
to the proposed remedies for these defects and 
difficulties: we shall state them briefly, and 
enter upon the consideration of their practica- 
bility in a future paper. 

It is recommended, 

1. That the names be divided in the daily 
Jndex, into classes, according to the second 
letter. 

8. That at stated periods, the Index be ar- 
ranged in strict Dictionary order. 

3.. That the places be entered in both the 
Indices. 

4. That bargains and sales of bankrupts* real 
estate be entered in the bankrupt's name. 

5. That awards under inclosure acts be in- 
dexed in the name of the township. 

6. A separate Index of Wills. 

7. A separate Index for Judgments. 

We reserve our consideration of the observ- 
ations on the effect of the proposed changes 
in the law of registration, and the other general 
remarks with which this useful publication 
abounds. 
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ON LORD PLUNKET'S BILL FOR EXE- 
CUTING EQUITY DECREES IN ENG- 
LAND AND IRELAND RESPECTIVELY. 

We gave an analysis of this bill in our 
Second Volume, p. 94<0., and our attention 
has since been called to it by tlie meetings 
which have taken place in Dublin of both 
branches of the profession. Several emi- 
nent members of the bar declare that '* its 
operation and effect must be productive of 
very serious injury and inconvenience to 
the people of Ireland in general, but more 
especially to the landed proprietors, and to 
persons having judgments (so common in 
Ireland) and other charges and incum- 
brances affecting lands in that country." 
And at a numerous meeting of the attor- 
neys and solicitors of Ireland, held on the 
3d instant, the following objections have 
been made to the bill : — 

<< That it will operate to such an extent, 
that any person resident in either country 
may file a bill in England against land in 
Ireland, and thus make it necessary for the 
Irish defendant, (however trivial or unim- 
portant the subject matter [of the suit) to 
resort to Westminster Hall, and to English 
solicitors and counsel for his defence; — a 
measure not only fraught with great in- 
convenience, but likely to produce op- 
pression by the rich over the poor suitor, 
vexation, delay, and additional expense; 
and one which, we apprehend, cannot fail 
to create or to increase public discontent 
in Ireland, with respect to a question which 
has already agitated the country." 

The supposed injury to the landed pro- 
prietors in Ireland, and its tendency to in- 
crease the evil of absenteeism, are also 
urged as formidable objections. 

Now, it will be observed, that these re- 
marks chiefly apply to that part of the bill, 
in which process to compel an appearance 
and answer is proposed to be made service- 
able m both countries; This branch of the 
measure would certainly require very se- 
rious consideration, if it were intended that 
suits might be indiscriminately commenced 
in either country. But we presume that it 
is sought only to enforce the decrees ac- 
tually obtained ; and we infer this both from 
the title of the bill and the preamble. 

Thus, if an Irish resident during his stay 
in England, or an English resident during 
his stay in Ireland, be served with process 
and compelled to answer, so that the cause 
proceeds to a hearing, and a decree be ob- 
tained against him, it can scarcely be con- 
sidered as just that the plaintiff should be 
deprived of the power of executing the de- 
cree in the country to^which the defendant 
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returns, and where alone he may be pos- 
sessed of any property. Afler a plaintiff 
has established his case against a defend- 
ant before a proper tribunal in one part of 
the United Kingdom, it seems reasonable 
that he should be able to enforce it in 
any other part of the same kingdom in 
which he can find the property of the 
defendant. This, at least, is the "view 
which strikes us at present as the. proper 
one to take ; but we shall at an early op- 
portunity return to the consideration of the 
subject — See HouldUch v. Lord DonegaU, 
1 Beatt 39a Digest, 37. 



PRACTICAL SUGGESTIONS AS TO THE 
NEW BANKRUPT COURT, AND THE 
MODE OF PROCEDURE THEREIN. 

To the Editor of the Legal Ohterver. 

Sim, 
As you haye inserted the communications of 
seveml correspondents on the practical dif- 
ficulties of the new Bankrupt Court Act, with 
a justice which few of the public journals possess, 
i take the liberty of troubling you witn some 
reroarki upon it, principally founded on ex- 
perience. 

I shall pass over all clerical defects, and go at 
once to practical matters ; and first, as to the 
expense : — 

' Theorists will tell you that great expense will 
be saved ; but what foundation have they for this 
statement? They will say, Look at the expense 
of the proceedings under Howard and Gibbs's 
commission, upwards of 20,000/. ; under Cham' 
^/s commission, upwards of 10,000/.; under 
the old system : and which they may say, but can- 
not prove, would not be one fourth the amount 
under the new. These, however, are isolated 
cases, — perhaps one in two hundred ; and the 
expense, which principally arose from the 
charges on presenting petitions to the Court of 
Chancery on matters connected with the bank- 
ruptcies, might be easily avoided without in- 
flicting the enormous increase of expense upon 
the creditors of the remaining 199 cases, which 
I will presently show will be added under the 
new act; as men of practical experience well 
know, that in nineteen out of twenty bankrupt- 
cies no petition is ever presented to the Court 
of Chancery, and in other cases at a small ex- 
pense comparatively with that now added. 

In order clearly to show the difference of 
expense under the two systems, I will shortly 
point out the charges where altered, under 
each separately, in a bankruptcy where the 
assets amount to 4000/., which I believe is 
below the usual average. 

Under the 6 Geo. 4. the full extent of fees 



£ s, d. 

3 4 

4 15 8 

2 2 6 



Docket - . 

Commission • • . 

Private seal about every fifth com- 
mission . .' . 



Commission on private meeting, £ «. d. 

three public audit and dividend 

meetings - - 18 o 

Solicitor's fee on public meeting, 

there being only two under the 

new act - -.100 

Assignment from commissioners to 

assignees, and commissioner8,and 

solicitors' fees thereon - 7 10 

Bargain and sale, do. do. - 7 10 o 

jf 43 8 3 



Under the new act the lowest fees will be — 

£ »^ d. 
Fiat - - - 10 o 

Payment to be made by official 

assignee out of the first assets - . SO O 
Payment to compensation fund- 10 
Ten shillings per 100/. on the 

amount of dividend - - 20 O O 

Commission to official assignee, 

which is discretionary with the 

commissioners, but cannot be 

less on such a case than 8/. per 

cent. - - - 80 
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I think, Sir, I have fairly set down the several 
fees which are altered by the new act, and can 
safely say, from my own experience, those under 
the old act are larger than the usual average; 
in fact, in fiflteen commissions with which I 
have been connected, the^ have not exceeded 
zM, each. I cannot, therefore, conceive how any 
man, who knew any thing of the subject, could 
propose such a measure and call it a saving of 
expense. 

I cannot even admit, that in large estates any 
expense will be saved ; as under the act now in 
force, there is only one tribunal before which all 
petitions are brought, viz. the Lord Chancellor ; 
and under the new there are four, and it may he 
five^ viz. 1. The Commissioners' Court ; 3. The 
Subdivision Court ; 3. The Court of Review ; 
4. The appeal to the Lord Chancellor; and, if 
he thinks fit, 5. To the House of Lords : 
before four of the five will every Question of 
anjr importance be carried ; for who will he 
satisfied without the decision of the Court of last 
resort. In each of these Courts there will be 
counsel to be feed, and briefs to be prepared, &c., 
which will, in the progress of the appeal, cost 
more to the client than double the amount of 
fees reduced by the act, vts. on the filing and 
copies of affidavits. 

Then, Sir, with respect to the appointment of 
the gentlemen to be called Official Assignees ; — ^it 
appears to me that they are totally unnecessary ; 
they will be burdens upon the estate, and com- 
pletely non-efiective. Under the act now in 
force, the creditors have the power of appointing 
the assignees, who are bound by covenant to 
collect Uie estate with all despatch, and deposit 
the amount received in the nands of a banker 
for safety. The persons usually appointed are 
the largest creditors : who, therefore, can have a 
greater interest than they, in making the utmost 
of the estate, and saving all the expense poi- 
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^le? It is true, under the new act,' assignees 
are still to be chosen ; but the act directs that 
• bII the personal estate, and rents and profits of 
the real estate, shall vest in and be received by 
the official assignees; and another clause di- 
rects that all the books and papers shall be 
delivered over to them. I presume this means 
that they shall be the sole acting assignees, 
coltect all the debts, &c. ; thereby making the 
others mere nonentities, having only the direc- 
tion of the time and manner of sale of the 
bankrupt's property, and appointment of the 
solicitor. 

{To be continued in our next NunAer,] 



TERMS AND RETURNS 

FOR 1832. 



HILARY TERM 

Beghu Endi 

Wednesday, Jan. 11. | . Tuesday, Jan. 51. 

EASTER TERM 

Segint Ends 

' Monday, April 16. | Saturday, May 12.* 

TRINITY TERM 

Begjuu Endi 

Saturday, May 26,^ | Saturday, June 16. 

MlCHAEl^MAS TERM 

Begjmi Ends 

Friday, November 2. | Monday, Nov. 26. 

\ •^* Easter Term wDl be this year, prolonged 
four days, on account of the Easter .holidays 
failing during Easter Term. And Trinity Term 
will begin and end four days later than oihet 
years; for though the act lWm.4. c. 5. §3. 
.enacted, ** that in case any of the days between 
ihe Thursday before and the Wednesday after 
Easter shall fall within Easter Term, then such 
days shall be deemed and taken to be a part of 
such Term, although there shall be no sittings 
in Banc on any of such intervening days;"' yet 
that part of the sixth section of 1 1 Geo, 4. and 
•1 Wm. 4. c. 70. which extended the duration of 
the Terms in such cases, is not repealed by the 
irabsequent act. 



SUPERIOR COURTS. 

MOLLS COURT. 
INSOLVENT. — COLLUSION. 

A mortgagor, whilst in prison, hy coUusion with 
a mortgagee, aUowed a final decree of for e- 



. * Last Easter Term ended on the 9th of May. 

^ Last Tripity Term began on the 23d of May, 
and ended on the 13th of June. 

^ See the act, l Monthly Record, 105. 



closure to pass against hsm, and then took 
the benefit of the Insolvent Act, 

After several years had passed, the plaintif 
bought up some of the dcbts^ became assignee, 
and filed a bill to open tJte decree of fore- 
closure ; but the Court havins come to a con^' 
elusion from circumstances that the suit was 
that of the insolvent, it would only entertain 
it as to the creditors mentioned in the schedule^ 
and would not give the plaintiff his costs* 

This was a suit by the assignees of an insoWent 
debtor, and the object was to open a decree of 
foreclosure which had been obtained by the 
defendant, but by collusion, as was alleged, with 
the mortgagor, the insolvent debtor. It appeared 
that a mortgage had been executed in consider- 
ation of 8(X)/. therein expressed to have been 
paid to the mortgagor of eight houses, and re- 
deemable oh the transfer of 91 0(. navy 5 per 
cents., the amount of stock which 800L would 
at that time have purchased. In fact only 650l, 
was then paid to the mortgagor, but 1 lOl, was 
subsequently paid to him. In 1315 the mort- 
gagor was in prison for debt, and whilst he was 
there the mortgagee filed a bill of foreclosure, 
to which an answer was immediately put in by 
the same gentleman as was attorney for the 
plaintiff in that suit ; and a decree absolute for 
foreclosure was, in February, 19 16, made with 
the consent of the mortgagor expressed by 
counsel, who was instructed tLiso by the solicitor 
of the mortgagee, and the mortgagor then took 
the benefit of the Insolvent Act. It appeared 
that from that time the mortgagor continued to 
occupy one of the houses ; and several letters 
from the mortgagee to the mortgagor, between 
1815 and 1819, were produced, by which the 
former appeared still to treat the latter as the 
proprietor of the houses. The executor of the 
mortgagee recentiy commenced an action of 
ejectment against the mortgagor, and recovered 
possession of the houses which the latter had 
continued to occupy. 

Mr. Spurrier and Mr. Pasmore^ for the plain- 
tifl^ stated the circumstances, and impugned the 
transaction in its origin as affected by usurious 
circumstances; and ar^ed that the decree of 
foreclosure was a contrivance of the mortgagor 
and mortgagee, and a fraud upon the creditors, 

Mr. Pemberton and Mr. Wakefield, for the 
defendant, the widow and executrix of the 
mortgagee, stated, that the suit was in fact that 
of the insolvent himself, who, having quarrelled 
with the defendant, wished now to turn round 
upon her: that the plaintiff was not a creditor 
at all ; but having bought up four small debts 
amounting to about 40/., he thereupon got him- 
self appointed assignee. 

The Master ofthe^RoUs expressed his opinion 
that this was in fact^'the suit of the insolvent, 
as the letters must have come out of his hands, 
and declared that he should give him no relief} 
but that he would make a decree that the de- 
fendant should pay what was due to the creditors 
in the schedule filed in the Insolvent Court, 
which were very few in number, and of small 
amount, and the bill should then be dismissed 
without costs: but if the defendant preferred 
it, he would decree that the usual accounts 



Stqierkr Courts : Bolls Court. 



15S 



ffaoald be iaken of what was due and owing to 
her on the footing of the 6301. advanced by her 
Jate hosband ; but that, as against creditors, the 
Court could not add the further advance of 
•170IL 

On the 9th of December, 1851, this canse 
being again in the paper,, the counsel for the 
DlaintifT elected to take the decree first offered 
by his Honour. — Edwards v. Jones, Dec. 9. 
1851. M.R. 



COSTS. — DEPOSITIONS. -^msaSPRESENTATION. 

7^ answer of a defendant may he read in evi" 
dence on his behalf, where costs only are 
sought against him. 

The depositions of drfendant may be read de 
bene esse, and if the Judge shall be of opi' 
niom that no case hat been made against him^ 
they become evidence in the canse. 

The half-brother of an intestate having entered 
into an agreement with a ton of the intestate^ 
regarding whose legitimacy a question had 
been raised, by which he agreed to give up to 
him all his right to the personal estate in 
consideration of a certain sum, part of the 
assets^ and having failed to prove fraud or 
misrepresentation, the Court would not dis' 
turb the arrangement on the bill of the half'- 
brother to set it aside. 

This case was heard at Westminster before bis 
lldOQur in the course of last term, and occupied 
nearly a week in hearing. 

The circumstances of the case are these: — Mr. 
Xangdon died intestate, possessed of upwards of 
100.000/., leaving a widow, a son, and the plain- 
tifl^ bis half-brother. This son was not the off- 
sprinff of the widow, but of another lady, who 
died before the intestate married the widow. It 
appeared that the intestate had always treated 
ine son as legitimate ; had lived with the mother 
of that son as man and wife; that she had been 
considered to be his wife by their friends and 
acquaintances; that on her death she was buried 
as nis wife ; that in the parish register of her 
death she Was so described ; and that the intes- 
tate )iad caused a monument to be erected to 
her memory, wherein she was also so described. 
It further appeared that, on the marriage of the 
intestate witn the lady whom he left his widow, 
he was in the register of the marriage in the 
church books described as a widower. 

The intestate had given his son the education 
of a^ntleman, and sent him to College: but after 
the intestate's death, a question was raised as to 
bis legitimacy, and a suit was depending between 
between him and the widow, wno had this inte- 
rest in that question, — that if the intestate died 
without havine left issue, she would be entitled 
to one half of his personalty, but in the event 
of his having legitimate issue, she would be only 
^titled to one third thereof. 

The plaintiff, who wa^ the half-brother of the 
intestate, and his only next of kin, in case the 
son were not legitimate, would, in the event of 
the Intimacy not being established, be entitled 
to one half of the intestate's personidty. 
' An agreement was entered into by the plsuid- 
tlff SsvSi ' the ' son, and* Ddclor daknpson was 



also a party to it on the son^s behalf, that he, the 
plaintiff, should convey all his right and interest 
to the son in consideration of the sum af 20,000/. 
out of th^ assets ; of which 1 0,000/. was to be paid ' 
to him for his absolute use, and of the reiQain« 
ing 10,000/. he was only to have the interest 
during his life, and after his death the principal 
was to return to his nephew, the .son of the in- 
testate. 

The bill was filed to set aside this agreement, 
and, as against Doctor Sampson and Mr. Colmer 
to fix them with costs. The case made by the 
bill against these two gentlemen was, that 
they had acted fraudulently and collusively m 
prevailing upon the plaintiff to enter into this 
agreement, which however it will be seen, by the 
judgment of the Master of the RoUs^ had no 
foundation in fact. 

Sir Charles WethereU, Mr. Wright, and Mr. 
Bacon, for the plaintiff. 

Mr. Bickersteih for Dr, Sampson. 

Mr. Pemberton for Mr. Colmer. 

The Master of the Rolls. The plaintii!^ 
James Lewis, is the half-brother of the intestate, 
Mr. William Langdon, who left a. widow and 
Mr. Tobias Langdon, bis son, whose legitimacy 
is questioned. The defendants are Mr. Colmer, 
a barrister, and Mr. Sampson, a doctor in di- 
vinity. The bill is filed to set aside this agreer 
ment, by reason, first, of fraudulent represeou 
ations of Mr. Colmer and Mr. Sampson ; and 
secondly, that Mr.Colmer, having undertaken t^ 
act professionally for the plaintifi^ failed in his 
duty, and consulted the interests of Mr. Tobiiis 
Langdon alone. Mr. Colmer is not only a de- 
fencumt, but has been examined as a witness in 
the cause. He was made a defendant, that he 
might be subjected to the costs of the suit, anc) 
therefore his answer may be received as evidence 
for him. It is stated in the bill, that there was 
some underhand agreement by which Mil 
Colmer and Mr. Sampson were to share in the 
gains and profits of this transaction, but no re- 
uef is prayed against them on that head. The 
effect of Mr. Colmer's answer is, that be was not 
the friend of Mr. Sampson ; but that some years 
since his son was a pupil of Mr. Colmer, and 
that there was only a general acquaintance be- 
tween them; that Mr. Sampson called upon 
him, and consulted him on the circumstances of 
Mr. Lan^on's affiurs, and stated to him that 
Mr. Lewis, the plaintifi*, had offered to secure the 
property to the young man, with the exception 
of 20,000/. ; and that Mr. Lewis subsequently 
called upon him, and stated that that was. his 
intention. In consequence of this statement, 
Mr. Colmer consented to prepare this agreement. 
Now, there was no representation of the legiti- 
macy or illegitimacy or the young man before the 
agreement was executed, and conseouently 
there could be no misrepresentation. [His Ho- 
nour here read the answer of Mr. Colmer of 
what subsequently came to the knowledge of 
Mr. Colmer with respect to the legitimacy or il- 
legitimacy of the son, and added, ** Were theie 
^ts proved before a Court, there was no Judoe 
who would not direct a jury to find the legiti- 
macy of Mr. Tobias Langdon."] By this answer, 
Mr. Colmer says that nothing was said as to 
the qu^tioa of legitimacy untfl the terms werf 
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settled, and it appean by it that Mr. Colmer did 
not advise the terms; they were determined on 
before Mr. Colmer was called upon. It is now 
important that I should read the evidence of 
Mrs. Jenkins, the daughter of the plaintifT, and 
then examine whether Mr. Colmer*s evidence 
is displaced by it. [His Honour here went 
through Mrs. Jenkins's evidence, and concluded 
bv expressing his opinion that it had not dis- 
placed any part of Mr. Colmer*s answer.] The 
case against Mr. Colmer proceeds on the ground 
that he had misrepresented both the law and the 
fact; but it appears that both Mrs. Jenkins and 
her father, the plaintiff, were acmminted with 
all the circumstances against the legitimacy of 
Mr. Tobias Langdon. Nlrs. Jenkins's evidence is 
contradicted by that of Mr. Roberts. Upon the 
whole, it appears to me that Mr. Colnier's an* 
^wer is in no instance displaced by the evidence 
of Mrs. Jenkins. I am of opinion that the 
plaintiff was not induced to enter into the agree- 
ment from any misrepresentation; that Mr. 
Colmer was not mistaken for an attorney (and 
that he was, is charged in the bill) ; and that the 
whole office of Mr. Colmer was to prepare an 
a^eement, the terms of which hacl been pre- 
"Viously arranged. There is evidence, also, that 
the plaintiff had expressed himself warmly in 
favour of Mr. Tobias Langdon, and that he 
would be a father to him ; and on the 5th of 
February, the day on which he went to Mr. 
Cblmer's, he actually executed a will at a soli- 
citor's, by which he gave the property he should 
derive from the intestate between his daughter 
and Mr. Tobias Langdon. I am of opinion that 
Mr; Colmer has been made a party purposel v to 
exdude his evidence ; and the case against him 
being displaced, his evidence, which has been 
read de bene eue^ is evidence in the cause. [His 
Honour then went through the evidence of 
Mr. Sampson, and then proceeded.] I am of 
opinion that his evidence ought to bie received 
as well as that of Mr. Colmer; and I am of opi- 
nion that there is no pretence to say that the 
agreement was entered into by means of fraud or 
misrepresentation ; and 1 am of opinion that this 
bill must be dismissed with costs. 

The chai^ge of an underhand agreement be- 
tween Mr. Sampson and Mr. Colmer, has not 
been proved, but was abandoned at the bar ; 
and tnere was also another charge against Mr. 
Sampson which had no foundation in fact; and 
I thmk it proper to declare that there is no 
foundation tor the charges against them, in or- 
der that their characters may not sufi^r from 
this suit. — Lewit v. Colmer, M.T. Dec. 2. 1S3I. 
M.R. ' 



COURT OP KINO'S BENCH. 

(Before the Four Judges.) 

SETTLEMENT. — RENTING A TENEMENT. 

A pauper gains a tetUement, under the 6 Geo, 4. 
c. 57., by renting a tenement consisting of 
two houses, 4^., at an annual rent of lo/., 
under one roof, but having no internal com^ 
munication, one of which he underlet. 

The pauper (since 6 Geo. 4. c. 5. § 1.) hired 
two homes in Macdesfield^ at a rent exceeding 



loLper annum, and underlet one to hit soo-in- 
hiw, who was his journeyman. There was no 
internal communication between the houseai 
which were both under the same roof; and be* 
tween the two houses was a passage leading to 
other houses behind. The pauper was removed 
by an order to Macclesfield, On appeal, the 
sessions confirmed the order. 

Uoyd, in support of the order of sessiont, 
contended that tnis was a separate. and distinct 
building within the 6 Geo. 4. c. 57. § 2., and 
that the occupation by the pauper was sufficient 
to confer a settlement. 

Cottingham, contrh. The two houses were 
perfectly distinct ; and unless the Court are of 
opinion, that a pauper who occupies one house 
himself, and underlets another in a distant part 
of the parish, can gain a settlement, no settle- 
ment was gained by the pauper in this case. 

Lord Tenterden C. J. I am of opinion that 
the pauper gained a settlement in MacdesMd^ 
as the two houses formed one separate building 
within the meaning of the 6 Geo. 4. c. 57. $ 2. 

Farke J. concurred. 

Taunton J. These premises constituted a 
separate and distinct buildings and the occupa- 
tion has been sufficient, as it was occupied under 
the yearly hiring. 

Patteson J. Whether two houses situated in 
different parts of the parish will confer a settle 
ment, when the pauper lives in one and undo*- 
lets the other, it it not necessary to decide. 

Order of sessions confirmed. — Sexr, MmeeUp- 
field, M.T. Nov. 19. 1831. K.B. 



BKTTLKIftNT. — CEBTIFICATE. 

What will discharge a eertifiade. 

The question in this case was, whether the 
devise on the following words contained in the 
will of the pauper's fatner gave the pauper an 
estate, so as to avoid a certificate given to the 
father, and including the pauper, and confer a 
settlement. 

^ I desire that my son Robert shall live in 
that part of my house in which he now lives, 
and pay the same rent as he now pays, as long 
as my son John shall occupy the premises." 

Lord Tenterden C.J. I am of opinion, that, 
under the will of his father, the pauper took an 
estate for the life of John as a voluntary gift, 
whereby the certificate is discharged. 

Parke J, Under the will, the pauper took 
an estate for the life of John, legal or equitable, 
sufficient to discharge the certificate. 

Taunton J. and Patteson J. concurred. — Rex 
V. Copington. M. T. Nov. 18. 1831. K. B. 



PRACTICE COURT, 
SCIRE FACIAS. — PRACTICE. — SUNDAY. — BAIL. 

A sci. fa. against bail should be four juridical 
days in the sheriffs office, 

Piatt showed cause against a rule for settine 
aside a scire facias against bail, on the ground 
that it had not lain four juridical days in the 
sheriff^s'office. The sci. fa, had lain five days, 
including the return day, in the sheriff 't olfice. 
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k Sunday, however, intervened. The question 
w<is, whether the Sunday was to be reckoned as 
one day. He submitted it was. In the case of 
a capias ad satisfaciendum against bail, the four 
days undoubtedly were to be reckoned exclusive 
of Sunday, but it was not so in the case of a 
set, fa. ; no search being necessary, the return 
being scire feci, and not niful. No case decided 
that in the instance of a sci, fa. Sunday was to 
be considered exclusive. In the case of a ca. sn, 
there was some reason why the four days should 
be exclusive of Sunday, namely, to give an op- 
portunity to serve notice of bail within four days. 

lAttledale J. It would seem that they should 
be exclusive of Sunday, by analogy to the cases 
mentioned in Tidd. 

Piatt. These are cases which do not apply to 
^sa.fa. 

Keliyy in support of the rule. The sci, fa. 
must lie four days, exclusive of Sunday, m the 
sheriff's office. Chit. Prac. 207. In a note to the 
case of Clarke v. Bradshaw, 1 East, 89., it was 
laid down, on the authority of a case of the 
name of WUIiams v. Mason, M. 4. Geo. 3., that 
it was settled the scire facias must lie four days 
in the office, as well where scire feci is returned, 
a sniAil. What those days must be, was decided 
in a case in 7 Bing. 109. There, Ho/y Thurs- 
day was an intervening day, and the Court held 
that it ought not to be reckoned one of the 
four days. All the days ought to be searching* 
da}*B. . But a Sunday was not such a day. 

Cur. adv. vult. 

LAttledale J. ' I have looked into the cases on 
this subject, and I am of opinion that the four 
days ought to be reckoned exclusive of Sunday. 

Rule absolute, loilAout costs. — Fraser y. Mil- 
ler. M. T. Nov..2l..Je»3l. K. B. Brae. C. 

BANKRUPTCY COUNTRY COMMIS- 
SIONERS. 
Until new commissioners of bankrupt are ap« 
pointed for the countr}', the names uf barristers 
and solicitors must be sent to the Secretary's 
Office as heretofore. 

The lists of commissioners intended for the 
country cannot be formed until the Judges on 
each circuit, when directed by the Lord Chan- 
cellor, shall have returned to his Lordship the 
names of barristers and solicitors proper to be 
inserted in such lists ; and it is probable that, 
with a view to this arrangement, the counties 
wilt be divided into districts. 

To complete such an arrangement must oc- 
cupy sometime; and, therefore, the Judges will 
nut be called on to return the names proper for 
the new lists before the Summer circuits. 

The new act does not prohibit country com- 
missioners from practising at the bar, or as 
solicitors. 

Secretary of Bankrupts^ Office. 
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ary. The powers of the present Com- 
missioners of Bankrupts do not expire until 
that day, and many appointments have 
been made by them for the II Ui. The 
Judges and Commissioners were sworn in 
on Tuesday, and their costume settled. 
It is, we believe, fixed that the Court of 
Review shall sit at Serjeants* Inn ; but the 
first sittings must be merely formal, as it 
cannot have any immediate business to 
adjudicate upon. Whatever might have 
been our opinion of some parts of the pre- 
sent plan, \ve are now only anxious for its 
success, which we shall endeavour to pro- 
mote by all the means in our power. We 
understand that the Vice -Chancellor has 
determined to dispose of all the existing 
bankrupt petitions, in order to give the 
Court the greater facility for the despatch 
of its business. 



LAW INSTITUTION. 

. A charter of incorporation has been ob- 
tained by the members of this Society, to 
which the Great Seal was affixed on Thurs<- 
day the 22d instant It is understood that 
a general meeting will be held early in 
January, to open the building for the use 
of the membjsrs. Some unavoidable delay 
has taken place in fitting up and furnishing 
the hall, library, and offices adapted to 
facilitate professional business, and promote 
the convenience of practitioners residing in 
a metropolis so extensive as London. The 
arrangements, we believe, are now very 
nearly completed. We understand that prac- 
tical lectures will be delivered, of a nature 
calculated to promote the many useful ob- 
jects of the Society. We need not say 
that we very cordially wish it success. 



MINOR CORRESPONDENCE. 



THE NEW BANKRUPTCY COURT, &C. 

The final arrangements for opening the 
new Court are now almost entirely com- 
pleted. It will sit on the 12th of Janu- 



INCONVENIENCES TO FRACTITIONEBS AT NISI 

paius. 

To the Editor of the Legal Observer, 
Sir, 
The inconvenience to which the practitioner is 
subject in all nisi prius cases wnere a junior 
counsel only is employed, must have been long 
obvious ; I mean the difficulty there is of getting 
near enough to such counsel during the trial of 
the cause, so as to consult or confer with him 
without the risk of being overheard by the 
counsel on the opposite side. The attorney 
must either take his seat in the body of the 
Court, or on the row next but one behind hh 
counsel, fhe third row being usually occupied 
by gentlemen without briefs. I would sugeest 
that the third row, bein the next behind that 
in which junior counsel, whether leading or 



136 



Minor Correspondence. -^ Answers (o Queries, — Miscellanea* 



listing in the conduct of a cause, uniformly take 
their station, be set apart for attorneys alone, 
during the sittings of niti print ; or«t least that 
they should have ttie privilege of seating them- 
adves there, if they choose so to do. 

Yours obediently, 

G. G. 



VOTES OF JUIXGE8 AT ELKCTIONS. 
VOL. III. P. 15. 

Judges cannot exercise their elective fran- 
chise for counties and boroughs, becauie they 
sit in the House of Lords. 

W, will, I believe, find the information he 
-seeks in Commons' Journals, 9. 1605., and 
4 Inst. 47. J. J. C. 



ANSWERS TO QUERIES- 



LAW OP LANDLOHD AND TENAirr. 
NOTICE TO QUIT. P. 79. anth, 

1. The agreement with A, is clearly a taking 
for one year certain, and the determination of the 
tenancy at the end of the year is only conditional 
upon either party giving to the other one quar- 
ter's notice. C, taking under A.^ is bound by his 
agreement, and can only put an end to ^.'s 
•tenanqr upon giving the notice required, which 
'Should expire with the year, otherwise^, may, I 
take it, insist on a tenancy for another year, ^.'s 
remedies are the same against C as they would 
have been against A. upon the agreement. 

P.Q. 

S. It appears to me, that the circumstance of 
A. letting his house to C. would not render bis 
•mement with B. void. This depends on the 

3ebt which A. had to the house: of course A., 
ter entering into an agreement with B. for a 
.part of his bouse, could only let the remaining 
part to C; and, in my opinion, B, has a right to 
remain in the house for the time mentioned in 
the agreement, and cannot, until the expiration 
of the twelve months, be turned out of posses- 
sion ; and even then not without three months* 
notice to quit ^ven by B, C. has no power 
whatever over S., nor would a notice to quit, 
or any other proceeding on the part of C, prove 
eflectual. H. B. A. 



OARDBN FIXTURES. P.79. flfl/^. 

I am inclined to think that a tenant from year 
to year wonld be justified in taking away bul- 
bous roots, such as tulips, hyacinths, &c, growing 
in his garden; and that no action could be 
maintained by a landlord for the removing 
thereof; and I know it to be a very common 
practice for appraisers to include in their in- 
ventory garden roots of this description, when 
a sale of the tenant's effecU is about to take 
place. H. B. A. 



J>ILAPIDATIONS. — WAVER. P. 79- OUte, 

I. A.hm not waved his claim by allowing B. 
to remain in possession after the expiration of 
the term of the lease, providing no new ar- 
rangement has been entered into between them 
with respect to repairing the premises: *'when 
a tenant holds oyer after the expiration of the 
term, he impliedly holds subject to all the 
covenants in the lease which are applicable to 
his new situation.*' Per Lord EUenborongh, 
IHgby V. Atkinson^ 4 Campbell, 278. W.S. 



2. A. has not waved his right of dilapidations 
by having suffered B, to remain in possession 
beyond the expiration of his lease, or b^ his 
having acceptea a quarter's rent ; and it will be 
necessary for him {A.) to serve a notice upon 
B. to do the necessar]^ repairs, the extent of 
which should be ascertainea by a surveyor; and 
on B,*s refusing to comply, or on his neglecting 
to do such repairs as A*s surveyor may think 
necessary, an action at law may be maintained 
against him to enforce the same. U. B. A. 



LAW OF PJiOPBMTT AND CONVSYANCING, 
VENDOR AND PURCHASER. P. 78. onti, 

A bidding at a sale by auction may be coun- 
termanded any time before the lot is actually 
knocked down, because the assent of both parties 
is necessary to make the contract binding ; that 
is signified on the part of the seller by knocking 
down the hammer. Vide Payne v. Cave, S Term 
Reports, 148.; and Routledgev. Grant, 4Bing. 
653. W.S. 



MISCELLANEA. 

SIR ANTHONY HABT. 

It is well known that few men had ever been 
more private and retired in their habits than Sir 
Anthony Hart, when at the bar. On his ac- 
ceptance of the Great Seal of Ireland, however, 
he found himself all at once the centre of a large 
circle, the ceremonies of which at first a little 
perplexed him. Totally careless of form and 
pomp, it is said that he frequentiy forgot the 
strict rule of official etiquette. We may^ men. 
tion an instance of this. One day, in passing, in 
his carriase, the barracks in Dublin, he being 
then, in tne absence of Lord Anglesea, one of 
the Lords Governors, the guard turned out to 
salute him. He looked vacantly at them, and 
passed on without the slightest acknowledgment 
m return, totally ignorant that this mark of 
respect was intended for him. It was after- 
wards mentioned to him, that he had given some 
little ofience by this apparent inattention ; when 
he not only sent an apology to the -officer in 
command, but took an opportunity of driving 
past the barracks aj^ain, ana making a very ela- 
borate acknowledgment for this military com- 
pliment! 
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— ** Qjuod magis ad nos 
Pertlnety et neacire malum est, agitamus.*' 



HORAT. 



ON THE EXPEDIENCY OF A GENERAL 
REGISTRY OF DEEDS. 

Fbom the first commencement of our work 
down to the present time, we have devoted 
a large portion of our columns to the dis- 
cussion of the important question now about 
to be determined, perhaps finally, — the 
propriety of the institution of a general 
registry of deeds in England. We have 
been anxious that all parties should be 
heard, and have therefore readily admitted 
articles on every side of the question; 
and in order to meet it with the greater 
impartiality, we have hitherto abstained 
from p.^u^ any direct opinion upon it. 
The time is now come, hovrever, when we 
think it proper shortly to state our own 
as to its advantages and disadvantages. 

On the first proposal of a scheme to 
collect tcigether all the deeds and docu- 
ments, or copies of them, relating to each 
piprticular piece of land throughout the 
country, and deposit them in one place, to 
iHiich resort may be made by all interested 
in them, the mind is at once inclined to 
ai^nt to it. The general advantages ap- 
pear BO strikbg, and apparent, and its exe- 
cution so 'easy, that we are inclined to 
wonder that there can be any doubt about 
the propriety of its adoption. It is this 
feeling which has obtained for the measure 
of a ^neral registry, particularly in the 
first instance, a very considerable sup- 
port ; which feeling, however, is certainly 
v^ry subject to be altered, on a closer ex- 
amination of the measure proposed; and 
thi--' change of feeling, we think, has taken 
place. 

We have no hesitation in admitting, that, 
were we framing a code of laws for a 
i»w country, a general registry of all deecb 
would be one of the things which we should 
first propose. Its advantages at the com- 
mencement of the formation of a commu- 
nity would be obvious; but without en- 

NO. ^XITI. 



tertaining a very ivehem^t opinion on the 
subject, we cannot bring ourselves to think 
that we have a right to call upon the pre- 
sent holders of property to submit to a 
compulsory registry of their deeds and 
documents, which would expose them most 
certainly to some risk, and possibly to the, 
actual loss of their property.' 

We cannot admit that one argument, 
which has been urged by the learned 
Commissioners, in their report, and which 
has been repeatedly pressed into the dis- 
cussion — nay, to which separate volumes 
have been devoted — is entitled to much 
weight, — we mean, the existence of a ge- 
nerid registry in continental states, and in 
Sootland and Ireland. We must repeat 
once more the answer that has been re- 
peatedly given to this argument. A re- 
gistry may be serviceable m one country, 
but not in another ; the remedy which is 
effectual in this case is totally inapplicable 
to that. We are better acquainted with 
the state of property, in Scotland and Ire- 

* We cannot but remember some observa- 
tions of Lord Eldon, in the House of Lords, in his 
judgment in Cholmondeley v. Gmton ; a case, by 
the bye, which singularly illustrates the hazara 
arising from a too open disclosure of title deeds. 
*' My Lords," said he, ** that deed bean date on 
the std of April, 1794, and makes me tremble or 
should make your Lordships of great property 
tremble, when you look at this deed, if the parties 
turn out to be mistaken. You have here a gen- 
tleman made tenant to the prcecipe, whom my 
noble friend and I recollect to have been a man 
of great knowledge in his profession ; you have 
the opinion of the late Sir Archibald Macdonald, 
and of as complete a conveyancer as existed in 
our times, the late Mr. Shad well, before whom, 
cases were laid: undoubtedly their attention 
was not directed to the point ; but if it turns out - 
that mistake has crept in, it is a case which has 
travelled through circumstances that almost any 
m'an must be frightened for fear his instruments 
should not operate according to his intention.'* 
— Short'hand writer^ 9 note. 
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land than on the Continent : and will any 
one thus acquainted pr^nd to soy tfott. 
the state of pro|)erty^ at the .time of the 
establishment of a general r^istry in those 
countries, resembled the present state of 
property in England ? When the registry 
was established in Scotland, ninety-snine 
hundredth parts of all the real property in 
the kingdom were in the undisputed pos- 
session of persons who had inherited them 
from ancestors who had enjoyed them for 
centuries. A general registry was there- 
fore an easy and a beneficial institution. 
Nor was there much difference in the state 
of property at the time of the institution 
•f the registry in Ireland. The argument, 
therefore, that a registry exists in other 
countries, and should therefore be intro- 
duced into England, evades the real diffi- 
culties of the question. It should be proved 
that the state of property in England re- 
sembles the state of the property of the 
country at the time of the mstitution of its 
registry, which has in no case been at- 
tempted. We are ready to admit that, 
twenty years hence, and to all future pur- 
chasers and possessors of property, a ge- 
neral registry would be beneficial, although 
not in so great a d^ee as has been diought ; 
but the doubt with us is this, has ^' Prince 
Posterity" a right to make this deaaand? 
la it fiur or reasonable to expect that the 
persons who now enjoy the property Of 
this country, some by descent, others by 
porchase for money, should endanger their 
enjoyment by ah exposure, greater or less, 
of their titles ? We do not doubt that 
benefit would accrue in future; that the 
transfer of property would in raany^cases 
be facilitated; that ihiud would be* pre- 
vented : but granting that ; suppose I am 
satisfied with my title, why make assurance 
doubly sure, unless I, who have laid out 
my money on the purchase chopse it? 
Why am I to be forced to register my 
deeds, which are at pres^nt suffi(;ieatly ai^ 
tis&ctory to me? Why, when I have paid 
a valuable consideration for my property, 
am I to run the smallest risk? Am I to do 
this merely that others may in future be. 
more seciu-e ? Am I to endanger my pro- 
perty, that another may enjoy it in perfect 
safety? These> we s^y, ^are the questions 
that aman has a right to put, and to which 
we have heard no satisfactory answer* 

> It cannot be said that no risk will be run ; 
for supposing that the registry is merely to 
b6 prospective, we know that the prior title 
is constantly recited in all purchase deeds, 
and most generally in mortgages ^nd set- 
tlements ; and however sliglit may be the 
», it may be suflicient to lead to the dis- 



covery of the defect. Nor, as is also well 
knowm oen a purchaser .be entirely secure 
^.hid title, however care&l or laborious 
the examination of his title may have 
been. His best safeguard is, that the deeds 
are delivered to him, and are kept in his 
own possession. This may be a bad state 
of things ; but how can a remedy be tole- 
rated which will deprive him of his only 
protection ? 

Neither would it be reasonable, as has 
been sometimes suggested, to insert a pro- 
vision for restricting the right of com- 
mencing |>roceeding9, which originate in 
the disclosure occasioned by a general re- 
gistry ; for, by puch a provision, many just 
and fair claims would be defeated. 

It has been always assumed, in arguing 
this question^ that a general registry haa 
never been tried in England. The fact is, 
however, that a measure very like it haa 
been tried, and failed. The object of the 
statute of enrolments, 27 H. 8. c 16., waa 
to effect, if possible, a general registry of 
all deeds relating to lands. But the bent 
of the times was clearly against this form- 
ality, and the statute was evaded by means 
o£ the assurance by lease and release. Even 
at that time, this measure was found to be 
opposed to the wishes, intentions, and 
transitions of the community ; and we 

Smiy believe t&at it would b^ found to be 
at the present time; and we do not 
doubt that, however carefully tlie act should 
be framed, means would be taken to evade 
it. Every abstract of title that is delivered 
is a proof how greatly the number of deeds 
has increased in proportion within the last 
twenty years; and the disclosure of ^e 
precise state of every title in the country, 
which sooner or later must be made, if the 
general registry comes into operation, 
would, as it appears to us, be attended with 
considerable hazard. The consequences, in 
fact, can not be foreseen. It would com- 
pletely unsettle the existing modes of trans- 
ferring and charging property, and many 
ordinary transactions would immediately be 
rendered questionable. We may give one 
example of this: A large portion of all the 
great Imided estates of this country are in 
mortgage for various purposes, such as 
raising portions, charges, debts, &c. The 
mortgagor however continues in possession, 
pacing tlie interest on the mortgages, and 
being in possession, he continues to make 
leeaetf of the mortgaged property, which 
leases are accepted without oifficulty, the 
lessee bemg unable to demand the lessor's 
title) and being ignorant that the le^ 
eatato is in the mortgagee. But if a general 
registry were in force, by meant of which 
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the title of the mortgagor, he would never -^ yit » 

accept a lease from him alone. This would 

render an application to the mortgagee 

necessary, and all the practical difficulties 

0ttendhig his concurrence would be at once 

let^ in. This is- one of the many of the 

existing ordinary transactions which would 

1>e rendered doubtful and difficult if this 

measure diould pass. 

The steady and cautious reform of the 
law is nearest to our hearts, and we are 
therefore prepared to support the other 
measures of the real propeity commission- 
ers ; but for these reasons, and for others 
which have been mentioned by others, we 
are disbclined to a general registry. 



PRACTICAi;. POINTS OF GENERAL 

INTEREST. 

No. XVII. 

JsmMBwr vr MomoAaom amo xoBreAOKB. 

A MORTGAOOR cannot grant a lease withoyt 
the concurrence of the mortgagee, Birch 
▼. fVoodp 1 T. R. S82. ; nor can a mortgagee 
fkme grant a complete lease, for he can 
pnly grant the estate whij^b he has ; and* 
therefore, hiiB' lessee takes subject to the 
equity of redemption existing in the mort- 
gagor, Hungerford v. CZo^, 9 Mod. 1.; 
iMcan y« Mertimt 1 Wils. S4«. A yalid lease 
of land in mortgage, therefore, can only be 
granted by the mortgagor and mortgagee 

tining together in the demise ; but by a 
^ te case. Smith v. PoMingtmy 1 Tyr. 309., 
it has been decided that 

Where the mortgagor and mortgagee join in 
a lease contiiining an express covenant by mort^ 
ngor only for quiet enjoyment, no covenant by 
both for ouiet enjoyment can be implied. The 
opinion or the Court on the point was as follows : 
— *'This action is brought against a mortgagor 
and mortgagee oil a covenant for quiet enjoy- 
aient, suppled to be implied agamst them both, 
ipom the demise of certain premises to which 
they are parties. But the express covenant for 
qyiet enjoyment is by the mortgngor only ; and 
neither the lease, lessors, or covenant appear to 
be joint ; on the contrary, the demise must be 
taken to be a separate lease from each of the 
defendants. A joint covenant for quiet enjoy- 
ftient cannot be implied against this mortgagor 
and mortgagee ; for if the mortgage money was 
pud ofi^ the covenant woold remain in force 
ag^nst the mortgagor." 

The cases on the subject of leases by 
mortgagor and mortgagee will be found 
collecl^ in 4f Parkor and Stewart's Contiii« 
of Bythewood, 400. 



THE THREE SCHMIDTS* CASE. 

(Continued JroM p. 128.) 

Subsequent mvescigatibns tended to increase 
the suspicions against Christopher Schmidt which 
his behaviour on the firstoccasion had awakened. 
On inspecting his house, the handle of his axe, 
near the blade, was found to be streaked with red 
spots resembling blood. The truth of the report 
as to his former imprisonment for thed he diet not 
attempt to deny ; though he alleged that he had 
been merely made the innocent instrument of 
conveying the stolen property into town. His 
inconsistencies and contradictions on his first 
sumnmry examination was still more startling 
and irreconcilable than those into which he 
had run when confronted with Ruprecht. When 
asked to explain how he knew the wounded man 
to be Ruprecht, since he stated he had neVer 
seen him before, — he gave no other explanation 
except thitt he had heard before of the accident 
whicii had befallen him, as it wtvs the general 
theme of conversation at the Boar.* fo the 
auesdon where he had been on Friday ni^ht, he 
nrst answered 4hat he had been along with his 
wife and child in the house of his mother4n-4aw, 
where* they were accustomed to work in the 
evenings, to avoid the expense of light at home, 
till 9 o'clock, when he had taken bis child home, 
and gotte to bed, wh^re he had remained till 
next morning at seven ; that his wife had not 
returned till ten, having had to work a littie 
longer with her mother, andtntnisted the cbikl 
to his care. " But," said the judee, ** yesterdav 
yoa said you did not return till eleven o'clock." 
— •* Yes, at eleven — I returned with my wife." 
-<- '* A few minotes ago vou said you returned at 
aine, and that your wife remained behind you ; 
now how do you explain this ?" — " Mv neigh- 
bours Will testify I returned at nine. My wife 
remained for a short dme behind me — she 
returned after ten^ when I was asleep; — she 
must have come m by using the key of the 
street door." — ** The key of the street door, you 
said a little ago, was in your mother's possesion, 
in die house ;— -how could your wife, who was at 
her mother's, have used it to obtain admission?'* 
^ She had the key with her. I said my ^ife 
returned along with me at nine o'clock, assisted 
me to put the child to bed, then took the house 
key off the table, and returned to her mother's. 
She came back at eleven o'clock at night." 
— •** Just now, you said at ten."— ^^ I was asleep; 
it may have been ten." 

These irreconcilable contradictions as to 
the hour at which he himself had returned, — 
which he sometimea stated to be nine, some- 
times eleven ; — as to his returning alone or in 
company with hi»wife; as to the hour at which 
she nad returned, and the mode by which she 
had obtained admittance ; — his previous im[Hi- 
sonment; his conduct when confronted with 
Ruprecht; and' during his examinations his 
downcast and suspicious look; his anxiety to 

* A litUe ale*bouse, in which he stated he 
bad been the day after the event. 
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avoid any lengthened explanations; the spots 
upon his axe ; the dying expressions of Ruprecht 
as to the name and residence of his murderer; 
all these, taken together, formed a most suspi- 
cious combination of circumstances against 
Schmidt. 

On the other hand» the very groespess of 
these contradictions seemed to lead to the in* 
ference that they must have proceeded rather 
from want of memory, of intellect, or self-pos- 
session, than from a desire to pervert the truth. 
It was unlikely that any one but a person whose 
intellectual faculties were weakened or disor- 
dered either by natural deficiency or temporary 
anxiety and fear, or both, should in the course 
of ha}f an hour vary bis account of the time at 
which he. returned home, from nine to eleven, 
from eleven to nine ; or at one moment repre- 
sent himself as returning alone, the next in com- 
pany with his wife. The report of his relations 
and neighbours proved that such was the charac- 
ter of Schmidt; that his dulness of intellect 
almost amounted to idiotcy, and that his serious, 
quiet, sheepish manner, had procured him the 
nickname of " Hammela," or the sheep. It was 
not difficult, then, to believe that a roan who, 
according to these accounts, never was able un- 
der any circumstances to express himself clearly, 
or almost intelligibly, when suddenly appre- 
hended, confronted with a dying man, imprisoned 
and examined, called upon to explain contradic- 
tions, should at once lose the little remnant of 
composure or intellect that remained to him, 
aad answer without^understandine the questions 
put to him, or the answers whiqh ne gave, , For 
instance, his answer to the question bow be r^ 
cognised Ruprecht, whom he had never seen^ 
H logical as it was, is intelligible enough when 
the character of the respondent is kept in view. 
All he meant to say probably was, that he knew, 
that the person before him was Ruprecht, be- 
cause he had heard before of the assassination, 
and that the wounded man was lying in the 
house where he had been brought to be con- 
fronted with him. As to the time and manner 
of his return, too, a confusion might not un- 
naturally arise in the mind of one so simple, 
between the hour at which he had himself re- 
turned, and that when his wife had Uut returned 
from her another's house; and although even 
then contradictions existed, many of the^circum- 
stances which at first sight appeared inconsistent 
in his narrative might be explained by supposing 
the true state of the case to have been this : — 
that he and his wife had left her mother's toge- 
ther at nine, with, the child, and. gone home; 
that after her husband and the child were in bed, 
his wife had, as he stated, returned to her mo- 
ther's to finish her work, and had finally returned 
home between ten and eleven o'clock. 

This was in fact substantially proved by the 
investigation that followed. His mother-in-law, 
Barbara Lang, stated that the husband and wife 
were accustomed to pass the evening in her house 
to save fire and light; that they had left the 
house about half-past nine, accompanied by the 
child; that her daughter had afterwards re- 
turned, and remained with her for about an hour 
and a half, when she went home. Cuneguifda, 
the wife of the accused, though she represented 



the hour at which they left her motber^s house 
as earlier than that which her mother had indi- 
cated, agreed with her in other particulars. She 
had accompanied her husband and child home, 
had seen them in bed, and then taking with her 
the only light they had in the house* had gone 
back to her mother's. On her return after ten, 
she had been let in by the woman of the. house, 
had 'found her husband asleep, and neither of 
them had left the house afterwards till next morn- 
ing. Barbara Kraus, the landlady, had seen 
Schmidt return home on Friday evening, accom- 
panied by his wife, who bore alight, and carrying 
his child on his arm, as she thought, between 
eight and nine o'clock: she had opened the 
house door to them, and Schmidt, as he walked 
up to his room, had good-humouredly wished 
her good night. She at first stated tliat she hud 
not again opened the house door to his wife 
that night; but upon the question being re- 
iteratec^ she admitted she might have done so 
without recollecting, her attention being at the 
time very much occupied with other matters! 

\To he conlmued^ 



PRACTICAL SUGGESTIONS AS TO THE 
NEW BANKRUPTCY COURT, AND THE 
MODE OF PROCEDURE THEREIN. 

{Concluded from p. 132.) 

To the Editor of the Legal Obterver. 

Any gentleman, experienced in bankruptcy 
m^^t well know, that jit will be utterly impossibfe 
for any thirty gentlemen in the city of London 
to perform these duties. There are, upon {lr , 
average, at least nine hundred commissions 
issued every year, and prpsecuted before the 
London commissioners; therefore the number 
of commissions to each assignee will be thirty 
per annum; of which, perhaps, one bankruj^t 
may reside at Bath, having stock and real estate 
there; besides book- debts to the amount of, say, 
400/. or 500/., in sums of under so/.; another 
mav reside at Brighton, with the like effects ; 
and a third at Chelmsfoid,: and as the estate^ 
and efiects are to vest in these official assignees 
from the adjudication, they roust, of course (and 
it is so directed by the act^ immediately take 
|)ossession of the property, in the same mannec 
the messengers now do, and keep men in pos- 
session until the whole be sold, — then collect 
the debts, and receive the rents. Can the ofi(lci|d 
assignee, with any prospect of benefit to the 
creditors, do all this ? Will he not be obliged 
to trust to clerks and underlings, who may rob 
the estate without control ? Is this to be the 
duty of the official assignees? If not, for.wbat 
purpose are they to be appointed ? . 

If the creditors' assignees are still to be 
allowed (but the contrary is expressly directed 
by the. act) to receive the debts and effects, and 
hand the cash received to the official assignees, 
of- what use will the latter be? How will the 
estates be benefited by their intervention ? The 
assignees are now bound to pay the money into 
the bands of the bankers ; how will they be 
compelled to pay it into the hands of the official 
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asst|nees? I would stiggest, as a more easy 
method of making the assignees do their duty, 
without encumbering the estates in the manner 
intended by the act, that it should be made im- 
rBEATiYB upon the commissioners to charge 
the assignees with interest at the rate of 2q4, ^r 
ccfU. on all sums exceeding ro/. retained in their 
hands wore than seven days; this, once or 
twice enforced, would cause assignees to be 
more expeditious in pacing the money into the 
bands of the bankers directed by the creditors; 
or, if thought more advisable, the money might 
be paid into the Bank of England upon the 
same terms as directed by the new act with 
respect to the official assignees ; and this would 
be more likely to ensure the safety of the assets 
collected than the new scheme. For, presuming, 
nnder the new act, that one official assignee 
should be appointed to two or three extensive 
bankruptcies, he might, and most probiibly 
would, receive 200,000/., or 500,000/., which, 
of (;ourse, it would be his duty immediately to 
pay into the Bank of England. But what 
security is there that he will do so? Will not 
such an amount be a strong temptation to some 
men to abscond with it? and you must be 
aware. Sir, that men who have borne as high 
characters up to the time of absenting them- 
selves as these assignees will most likdy bear, 
have absconded with sums far less in amount. 
Who will be the losers ? Not the fee fund, but 
the creditors, upon whom these gentlemen are 
forced nolens voieru. Or may not a man of a 
speculative turn of mind, who has such large 
sums passing through his hands, be induced to 
speculate a little in the * funds, purchase 
excheijuer bills, or discount private bills, and 
thereby suffer losses which it will not be in 
his power to replace, and become deficient 
in his accounts, to the loss of the creditors. And 
the security to be taken for the due performance 
of these important duties, I understand, is to be 
two bondsmen for 6000/. Is this adequate ? I 
should submit, that any assignee embezzling any 
portion of the estate of the bankrupt should be 

r'lty of felony, and liable to transportation, 
one of the assignees under the present act 
fails, the estate is rarely a sufferer ; and if it is, 
the loss falls upon one set of creditors only ; 
but should one of these gentlemen abscond, the 
amount will, perhaps, be considerable, and the 
creditors under thirty or forty different bank- 
luptcies be the losers. 

Can it be for one moment contended, that 
the proceeds of the banknipt's estate will be so 
safe in the custody of these officials, as in the 
asrigoees chosen by the creditors ? Where any 
banker or merchant with a large property now 
becomes bankrupt, four or five assignees are 
appointed, and they are responsible for the 
amount of the assets. If the creditors choose 
improper persons, they ought to bear any loss 
that may arise therefrom ; but it will be really 
too hard upon them to burden them with any 
kns occasioned by the defalcation of a person 
over whose appointment they have np control. 

The act directs all money to be received by 
the official assignees, but is silent with respect 
to the payments. All practical men know that 



under a commiss'on of bankrupt there are some 
demands which must be paid in full, such as 
one year's rent and taxes ; and in some cases, 
where property is lodged as a security, the 
amount for which it is so deposited, in order 
that it may be made available Y Is the official 
assignee to make these payments? and if so, 
will he be disallowed in his account, and made 
responsible for any improper payment, as the 
assignees now are ? 

All bills, notes, &c. are to be paid by the 
official assignee into the Bank of England, to 
the credit of the accountant general of the 
Court of Chancery. Now, Sir, when these bills 
are not paid, and it becomes necessary to sue 
for the recovery of the amount, will the official 
assignee be authorised to deliver them to the 
solicitor to the commission for that purpose, or 
only copies ? As I perceive the solicitor is not 
to be trusted to receive any money, is the offi- 
cial to have notice when any debt that may 
be sued for is to be received, that he may at- 
tend to take the money? Almost the same 
observations will apply as to the title deeds, of 
which he is to have the custody : on a sale, the 
purchaser will require the production and abs- 
tracts of them : is it to be discretionary with 
the official assignee whether he will intrust 
them with the solicitor ? 

An official assignee, to do his duty accord- 
ing to the apparent meaning of this act, will 
necessarily have to see many persons, Fome of 
whom will not go to him; and whilst he is 
absent from his office attending upon them, 
others will be calling upon him, which will of 
course tend materially to delay the business of 
the different estates. One extensive bankruptcy 
(Chambers's, for instance) will occupy the time 
of several persons for several months ; how, 
therefore, can it be supposed that one gentleman 
can attend to twenty or thirty at the same time? 
The proposition appears to me too ridiculous 
to deserve further consideration. 

The official assignee being the only authorised 
person to receive the produce of the sales of 
the bankrupt's property, he will perhaps ar- 
rogate the power ot appointing the auctioneer 
on all occasions ; the creditors' assignees having 
only the power of directing the time and manner 
of sale. (See section 23. of the New Act.) 
If the assignee has this power under the 
new act, it will be a pretty little indirect in- 
crease to the allowance directed by the act; 
for, considering that under each commission the 
property to be sold would produce on an average 
1000/ , each assignee, being appointed to twenty* 
six commissions, would put into the hands of 
the auctioneer property amounting at least to 
26,000/. ; and the auctioneer's commission, being 
from 2^ to 7J per cent., averages 5/., or gives 
an income of 1300/., which, divided between, 
the auctioneer and assignee, as it is now no- 
toriously done between the messenger and ap- 
praiser on valuations made before the choice of 
assignees, leaves Mr. Official an addition to his 
income of 650/. Will he be made responsible 
for any deficiency in the accounts of the auc- 
tioneer ? . . 
Then, Sir, with respect to the meetings of the 
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creditors for the proof of debtn, &c^ I wUF admit 
the Court, as at present constituted, is verjr de- 
fective ; the new one, however,, will perhaps be 
worse; for, presuming under each commission that 
tjxere will be five meetings excluuye of private 
meetings, viz. the meeting when the paity is ad- 
'udged bankrupt, two meetincs for proof of debts, 
aucfit and diyiciend : making, forthe nine hundred 
bankrupties 4500 ; and supposing the six commis- 
sioners sit four days m each week all the vear 
round— which they will scarcely do, as Sundays, 
and two days at least a week for the meetings 
of the Sobdivision Courts, must be deducted — 
they will have two hundred working days in the 
year ; which will give twenty-two meetin;^ for 
the six commissioners every da3[« Now, bir, if 
specific hours are to be appointed for each 
eeting,it will frequently occur that the busi* 
oi a meeting will not be above half com* 
pletcd at the hour which the next bankruptcy 
IS appointed for, and which must be then taken, 
or It will throw the whole remaining business 
into confusion; and if specific hours are not 
appointed, and the meetings come on in rotation, 
creditors may have to wait for hours before 
they can prove a debt ; which evil will be greater 
-— that of hurrying through the business to 

get it completed within the hour, or that of 
aving three commissioners sitting at one time, 
and taking the meetings under different com- 
missions, and giving, as they now roost frequently 
do, two or three hours to each meeting? 

I consider the direct object of this act is to 
increase the patronage of the Lord Chancellor 
and theinfiuenceoftlieministry for the timafbeing. 
Your Correspondent, "A BASBiBTBrn,*' poiolts 
out y&Tf clearly in his letter, in the 52d Number 
of your Journal, the immense patronage his 
Loriishjp obtains by the act, and the small portion 
be abandons; I shall, therefore, not add anv 
thing to what he has. urged upon that head, 
although I differ from him as to the amount of 
the averiige proceeds of bankrunt's estates, but 
simply remark that it will, I think, be conceded, 
that the barristers and solicitors in the country 
have a considerable influence in elections of 
members of parliament; and if there are five 
or six hundred country commissioners to be 
appointed, their influence, with that of those 
expecting tlie appointments^ will be a pretty 
considerable force to bring into the field at 
flections, to procure the return of the govern- 
ment candidates. 

I ^m, Sir, 

Yours obediently, 

P. 
London, 
sth Dec 1831. 



. *«* >Ve have been obliged to omit some parta 
of this commnnication, as they repeated ob- 
jections that have already been made in onr 
pages; and others, as being somewhat too per* 
sonal. We thank our correspondent, however, 
and think that his letter h entitled to atteotioD. 
Eo. L. O. 



VINDICATION OF THE NEW BANft^ 
RUPTCY COURT.' 

To the Editor of ike Legal Observer. 

Ma. Editor, 
I HAVE been a subscriber to jroor #oit from the 
commencement of its publication, and have taken 
a strong interest in its prosperity, believing that 
it might lead, as I believe it has led, to much 
good to the profession at lam, and particularlpr 
to the younger branches of ft; but then, it is 
absolut^y necessary, to effect such good, that 
there should be a careful avoidance of all par^ 
feeling, and a most scrupulous attention to truth 
and accuracy of detail. This latter I consider 
to be of such vital importance, that I hold you 
answerable for any mis-statement, even in the 
letters of your correspondents, deeming it to be 
your duty to see they he correct before yoo give 
their contents to your readers."* 

The articles in j^our Number publfshed this 
day respecting the' new Court of Bankruptcy 
have attracted my attention, and led nie to look 
back to your former Nun»ber8 on the same sub- 
ject ; and I am sorry to observe a great want of 
accuracy and of candour pervading the who! e.^ 

In your Number of October 8., jfou state iii 
glowing terms vour admiration of the peat 
talents and political consistency of the Lord 
Chancellor ; and in vour following Number you 
put the qviestion, •* Who is to be Lord Cban^ 

• We readily insert and call the particular at- 
tention of our readers to this letter, as coming 
firom a gentleman possessed of full infiormatioii 
on^Hie subject, and tl^ll qualified to support any 
cause which he espouses. With reference to 
that part of it which relates to ourselves, we 
have only to sa^, that if we have any Mat on Uie 
subject, it is ro fiivoor of the present Lord 
Chancellor, as haa been sufficiently shown in the 
progress of our work. We have been, never- 
theless, always ready to insert communicatfom 
on all sides of every great legal question } and if 
we have ever thrown out any doubts, or pointed 
to any practical difficulties, it haa not been for 
the sake of idle cavilling, but that, if we were 
correct, these doubts and difficulties might be 
removed; if wrong, that we and others who 
thought with us might be set richt. Wc are 
happy to say, that this course has not only 
met the approbation of our readers, but thtt 
much advantage has been derived fro» it, as we 
have frequei^tly found our hints and suggestions 
have be&n attended to. We have been eager", 
for this reason, to question every measure most 
scrupulously, and the Bankruptcy Court Act 
particularly, as introducing important changes; 
but, as we have repeatedly said, we wish wed to 
the DCieasure, and will do all in our power to fii* 
cilitate its complete success. — Eo. L. O. 

* We cannot entirely agree with onr corre- 
spondents as to this, but we have always shown 
ourselves ready to correct any mls^alement that 
may be made, either by ourtdvea or our corre* 
spondents. We are necessarily the medium of 
communication of all classes, and all parties of 
the prof(^on. — Eo. L. O. 
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celldr?'* ftDd then answer it by ststlng^thM 
the present Lord' is the only man who can per- 
form the duties of Lord Chancellor — that he is 
necessary to the eountr3fy-that he must remain 
in office.**^ I admit, that although these ma^ be 
your sentiments, you ou<(ht not to he deterred 
from severely scrutinising his acts : hut I submit 
to you that it should make you careful to do 
him justice; and, above all thmgs, to be correct 
in detailing any of his proceedings. Now, let us 
see how the (acts stana in thin respect. Inyouk* 
Number of October 8., sp«ikine of the Lord 
Chancdior's bill for establishing the Bankruptcy 
Court, you say " that the opinion of nearly 
every lawyer entitled to give one, is against tiie 
bill ; and that more than one eminent person 
wlio was offered the Chief Juc^^ip, decimed it 
on the ground of the impossibility of the success 
of the project.*^ As to the first part of this 
statement, allow me to call to your recollection 
the decided support of the mil given in the 
House of Commons, not only by the Attorney 
and Solicitor General, but oy Mr. Campbell, 
Mr. Pepys, Mr. Sent. Wilde, and the political 
opponent of the Cfhancellor, Mr. F. Pollock. 
Now, are these such gentlemen as were entitled 
to ffive an opinion? In the whole range of the 
pro^ssion, could you find two gentlemen who 
nad seen more, of the practical evils of the old 
irystem, or who were more competent to judge 
of the proposed remedy, than Mr. Serjt. Wilde 
and Mr. F. Pollock ? As to the eminent persons 
who refused the Chief Judgeship, I spspect it 
would puzxle you to tell who they W^re; — that 
ii a ittstoment founded on no better authority 
diaii that oa which I shall paasently show bthect 



I now take your next Number, in whidi a 
oorreapondent of yours, in a letter to the Lord 
Chancellor, makes mis-statements so gross that 
the^' must be wilful, and so palpable that .1 
almost suspect yon of wilful blindness in over- 
locking tbem. He rigns himself " A Barrister.** 
Ii he one of the turned-oiT sevent}' ? or disap* 
painted that he is not one of the ten ? or is be 
<me of both classes? There are some marks in 
the letter which pretty well denote him to b^ 
one of the latter. ' He .is known 1^ hh statement 
^ ihat iie (Sligent^v attended the discussion of the 
bill, sitting under the gallery.'' Now, let us look 
Car thds^ usefiil ingredients in a letter — truth 
and candour. He begins by professing to give 
the names of the l^at advocates in the House 
of Commons for and against the measure. He 
Oflutft no names of its opposer^; but iu enugie- 
rattng its.siipi^rters, he rejects the Attorney and 
Spliiator Gbneral on account of their official ' 
liias; and he passes Mr. Pollock, wi(;h a sneer 
that be. bad accepted the Chief Judje^ip. Is 
this one of the eminent persons referreci to in 
jour former letter, as havine since rejected the 
office? or do not ^ou, and does not every man 
in the profession, know, that if the Lord Chan- 
ceVor had tendered the office to Mr. Pollock, 
the iatter would have smiled at his simplicity ? 

^•mm'^ u III .III I ^^j— 

* We adhere nevertheless to our statement. 
We believe the fact to be well known. At any 
rate, will our correspondent »ay that Mr. Baron 
Gajley did not refuse the office ? —En. L. O. 



Bm how oomei it Ait Mr. Oampbell and Mr. 
Pepys are forgotten to be named ? Are they so 
instgnifieant on such a subject as not to add 
WMht to the support of the bill? 

Your correspondent says it is an odd sort of 
economy, to do under the new system for 94,40(V. 
what under the old cost f 6,800^.^ Now, ao- 
eording to my mode of compatii^ figures, this is 
a very wholesome economy : but mrther, if your 
correipondent had hiid the candour to state all 
he beard under the gallery, he would have in- 
formed yon that near 5000L a year more was io 
be saved in fees now paid to the messengers, for 
business to be done hereafter by the i^lstim i 
without lee. He next points out as an inemsed 
expense, that the present commission costs only 
SL 8f. 8dL, and that the new fiat is not to be had 
for less than \ok You supply your friend, in a 
note, with an authority for tms statement : but 
if you had been duly c^tiousi or vour friend a 
greater lover of truth, yon would have found 
out, and he would have stated, that the 5/. St. %d. 
is the fee paid at Mr. Thurlow's ofiice only; 
and that, if^to that be added what is paul to the 
secretary of bankrupu for striking the docket 
for private seals, for jonrneys and otherwise, it 
would have appeared that the average payment 
fDr each comnussion is full 10/. ; and further, it 
would have been seen that the sum now paid 
for the commission goes for th^ commission 
only ; whereas the sum to be paid for a fiat is 
to go towards the salaries of the Judges, Ac.* 
Next, your friend Is perfectly outrageous at tha 
sL per cent, which he argues is to be paki 
to lb# nffiefad assignees; and which you 
ndnrit to pass as true, although ytm pretend m 
tiss saase pi^ to correct his errors. He begins 
by stating the bill to have passed both houses ; 
and oC course the bill so paued was the stiMeet 
on which vou meant to enlighten your readefft. 
Why, in tiie bill so passed there is not a word ^ 
about Si, per cent, and those words were witll- 
drawn in the committee, because it was said, 
that althongh they were inserted to denote the 
maximum, they m%ht in practice be taken to 
mean the mmimum. 

The most amusing pnrt, llowever^ remains to 
be told.' Assummg that ttie bifl dvects 5/. per 
cent, to be paid to these assignees, your cor. 

respondent goes on to state that the wholo 

— — -^ - -' 

^ 11m statement of our correspondent is as 
follows : " S4,400/. win be paid under the new 
system for the services of twenty persons, while 
under the old one, the services of^ seventy were 
obtained for 26,6(>0/. This appears an odd sort 
of economy.** Vol. II. p. 585. — Ed. L. O. 

"^ This subject is treated in detail by anotfite 
correspondent in our last Number, p. 131., who 
confirms the statement &£** A Barrister,^* who, 
we assure our correspondent, is neither one of 
the seventy, nor one -dtsappotnted of being one 
of the ten« — En. L. O. 

* Our correspondent is surely rather de- 
ficient in candour bimsdf. At the time when 
the letter to which he nllndes was written, the 
AiTt was 4iot out, and tht^ ifttgr was- expressly 
written on the bill as last amended in committee, 
in which all the clauses alluded to were con- 
tained* — Eo. L. O. 
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realised assets in bankruptcy in a yefvr amount 
to 8,400,000/.; that 5/. per cent, on .this would 
be 430,000/,, which, divided amongst the thirty 
assignees, would give 14,000/. per annum to 
each. No wonder that your correspondent 
should close his sentence on this subject with 
. the notable remark, that " really this part of the 
subject can no longer be, dwelt upon with good 
. temper." What a pity it is that he had not 
preserved his temper to ascertain the accuracy 
. of his facts ; and then he would have found that 
, the assets realised in a year in bankruptcy in 
. London, where alone the assignees are to act, 
amount to not one tenth of the sum he states, 
that is, not to 800,000/. A note of yours shows 
that you are a litUe sceptical as to this alleged 
amount : but then, again, you commit as great a 
blunder as this correspondent; for you state 
the ^whole number of commissions worked in a 
year to be 1500, including,! suppose, the coun- 
try commissions ; for the total number worked 
in London does not exceed 700. Next comes 
the.ouestion of patronage; and there your 
friend's details are as accurate as before. He 
says the secretary is to have fees in country 
V commissions, besides bis salar}', for which not a 
word is said in the act ; and he adds, that his 
of&ce was moveable, and is made permanent. 
Now this, again, is not to be found in the act, or 
in any copy of the bill. Further, he adds, that 
the most genteel and liberal arrangements are 
made for retirement or sickness of all the officers ; 
the act making no such arrangement for any 
one of them. * 

Now, is this the way in which you act the 

. impartial editor of such a paper as you profess 

to publish ? and is this the justice yon deal out, 

. to the individual whom you pronounce to be 

the only person fit to fill the highest judicial 

office in the kin^om ? 

You proceed, m your next Number, to explain 
. lome parts of the Act; but I cannot say that you 
are more felicitous than your correspondent 
was. You say, that only a class of the com- 
missioners were at first intended to have com- 
pensation, but that the act, as last amended, 
.gives the compensation to all. Whereas, the 
amendment was inserted avowedly to reduce, 
instead of increase, the number of compensa- 
tions ; for it provides that it shall only be given 
, to such as the Lords of the Treasury shall con- 
sider entitled to it ; the alteration being made, 
as appeared at the time, at the instance of Mr. 
. Hume, and with a view to its being given to no 
. one to whom it waa not absolutely necessary. 
So you say, the compensation is to come from 
the treasury ; whereas the act haa no such pro- 
vision, but expressly directs it to come Irom 
another quarter. 

In this number, you name the board of mer- 
chants and bankers to whom the Lord Chan- 
cellor has delegated the selection of the official 
assignees. Did ever Chancellor so give up such 
patronage before ? As you had abused his al- 
leged love of patronage before, might you not 
have called your readers' attention to this sa- 
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" These provisions were inserted in the bill as 
amended in committee. — Ed. L. O. 



crifice of it, made in order to secure the moit 
efficient officers to the public, and made, I doubt 
not, in spite of the most urgent daims of hit 
friends political, judicial, and personal. 

I venture to submit to you, also, that in the 
situation in which you sund, it might be as well 
if you were & little more cautious in announcing 
appointments. You have announced as settled 
several appointments which never have been 
made ; and stated other persons to have refused 
offices to whom no offers were ever, I believe, 
tendered.** But what shall I say of the confident 
tone in which your oracle of the profesuon pro- 
cimms, in your Number of November 19., that 
the Act is to be suspended because its form b so 
defective that it cannot be made to operate; 
there never having been, as it now appears, any 
foundation for such a suggesdon ! 

You further complain that the attorneys are 
required to be admitted into this Court; but 
you seem to have overlooked that, if tfcey were 
not there admitted, the Court could have no 
control over their conduct. As to the fees, it 
would probably be as well not to complain by 
anticipation'; but to wait until you have seen 
what they are. 

In your Number of December 3. you state 
three reasons why a new act is absolutely ne- 
cessary. Let us try them all. 

1st, That country Commissioners cannot 
either practise at the bar or as solicitors. This 
b not so; the prohibiting clause applies only to 
the persons holding offices in the Court, and not 
to occasional employment.' 

2dly, You say no Chief Judge can be found 
to act for so smaU^ salary, and therefore it is to 
"be*^ raised. The Gazette has shown you that 
one is found, and one who is universally ap- 
proved by all but those who flattered themselves 
as being better entitled to the office. 

5dly, You say there is no such seal as that 
described in the act as that of the United King- 
dom of Great Britain and Ireland. In your 
Number of this day, you retract this last objec- 
tion, on the ground of the proclamation of the 
King referring to the Great Seal as described in 
the act. I cannot but think it would have been 
better if you had referred to the act of Parlia- 
ment constituting the union with Ireland, where 
{ou would have seen the Great Seal of the 
Jnited Kingdom, as contradistii^uished from the 
former Great Seal of Great Britain, particularly 
recognised. So in the Reports, you might have 
seen the question discussed in the case of Rex v. 

^ This statement is incorrect. We have given 
the earliest information as to these appoint- 
ments, and have been wrong in one nam)e only. 

« We never objected to the requisite odmmkm 
of attorneys, but to the adjuncts of the admii- 
sion ; and we have found these complaints bjr an- 
ticipation of great service, and we must continue 
to mdce them. If the fees which are to be de- 
manded are small, we are not sure that it is not 
owing to these very complaints of ours. — ^Ed.L* O. 

^ This may be held to be so ; but we wish our 
correspondent had explained his reasons fully. 
The notice of the Secretary of Bankrupts, pub- 
lished in our last Number, seems to favour the 
objection. — En. L. O. 
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BttUoek; and if you had looked to Lord Redet- 
dale's Treatise on Equity,-— a book in the handsof 
•eteiy lawyer, — you would have seen that he had 
dedicated one of the editions to John Lord 
Eldon, Lord High Chancellor of the United 
Kingdooi of Great Britain and Ireland. And 
why Chancellor of the United Kingdom, but 
because he holds his office bv the delivery of the 
Great Seal, and that seal is the seal of the United 
Kingdom.* 

I cannot believe that you have been actuated 
bv such motives as those which induced the 
Editor of the Standard newspaper to announce 
that Parliament was called together to correct 
this alleged error, and that a professed intention 
to propose the reform bill was a mere excuse. 
I mention this only to show the lengths to which 
party spirit will go, and the caution necessary to 
prevent a publication like yours becoming in- 
volved in such strife. However, as this im- 
important Act is about to come into operation, 
and as it is of great moment that the public 
should entertain correct notions of it, and as you 
have spread the poison, I trust to your candour 
to publish this, its antidote, in your next 
Number.^ A Soucitob. 

Lincoln's Inn, 17th Dec. 1831. 
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WiUCN SUNDAY IS Oa IS NOT TO B|E EECKONED A 
DAY IV LEGAL PROCEEDIflOS. 

It has been thought usefibT, in refer^ce W 
the case reported, p. 154. ani^, to notice in 
this place the numerous decisions which have 
tfJten place as to when Sunday is or is not to be 
reckoned a day in legal procee:lings ; and in 
order to show at one view, and in a clear man- 
ner, all the cases upon the subject, it was con- 
sidered better to divide and arrange them in the 
order following : — 

1. Arrest » 

At common law an arrest might legally be made 
on a Sunday. MackaUey*^ case, 9 Co. 66. b. In 
this case a distinction was taken between mmt- 
terial acts and judicial acts: that the former 
might be done on a Sunday^ and not the latter. 



■ If we were wrong as to this, we took the 
first opportunity of correcting our error. We 
have alreidy referred to the case of Rex v. 
BmUoekt 1 Taunt.— Ed. L. O. 
' ^ We have thought it necessary to append a 
few notes to this letter. We might have made 
them much more full and complete; but we 
can state unfeignedly, that the greatest portion 
of it does not affect us, as no party motive 
whatever has actuated us, and we have only been 
anxious for the real interests of the pro- 
fession and the public. We refer our readers 
to our pages as the best evidence of this; 
and -in this spirit have printed verbaiim the 
letter of our present correspondent..— Ed. L. O. 



But, by the stat. 29 Car. 9. c. 7. § 6. no warrant 
can be executed on that day except for treoMon^ 
feUmy^ or breach of the peace* But, after a 
wrongful escape, the defendant always might, 
and still may, be retaken on a Sunday. Parker 
V. Moor^ 3 Raym. 1028. 2 Salk. '626. S. C. 
Anon., Willes, 459. 5 Anne, c. 9. § 5. Other- 
wise, if the escape was voluntary. Featherston- 
hough V. Atkinson^ Barnes, 575. Atkinson v. 
Jameson^ S T. R. 25. Rayner v. Sharp^ Cooke, 
35. And one convicted in a penalty, for an of- 
fence against a penal act, is not guilty of such a 
constructive breach of the peace as to justify his 
arrest on a Sunday. Rex v. Myers, 1 T. R. 265. 
So, such attachments as are only in the nature of 
civil process cannot be executed on a Sunday; 
as for nonpayment of money, or costs, &c, : 
but otherwise, if for contempts, &c. R. v. Aylelt^ 
1 Tidd, 9th ed. 282. n. (d). 2 East, 411. Willes, 
292. 1 T. R. 265, 266. 4 T. R. 516. 809. 
1 B. & P. 336. 9 B. Sc C. 655. 2 B. & A. S6. 
1 Moore, 494. 1 Atk. SS. Bail io the action^ 
being supposed in law always to have the de- 
fendant in their custody, may arrest him on a 
Sunday. Anon., 6 Mod. 231. Anon., Mich. 
3 Anne, 2 Salk. 6Q5. note. Pet. Bail, 406. note 
[9], but it has been held, that bail to the sherifT 
cannot. Brooks v. Warren^ 2 Bla. R. 1273. 

2. Service i^ Process, 

Before the 89 Car. 2. c. 7. § 6., Sundays were 
always reckoned for business done out of Court f 
Ashmofe v. Goodwin, 2 Salk. 624. : but now, bv 
that statute, *' no person on the Lord's day shall 
strve or execute, or cause to be served or exe- 
cuted, any writ, process, warrant, order, judg« 
roent, or decree, except in cases of treason 
felony, or breach of the peace : but the service 
of every such writ,&c. shall be void to all intents 
and purposes, and the person so serving or exe> 
cuting tne same shall be as liable to the suit of 
the party grieved, and to answer damases to him 
for doing thereof, as if he or they haa done the 
same wUhout any writ,** &c. A declaration can- 
not be delivered on a Sunday. Taylor'^ case, 
18 Mod. 667. lb. 606, 607. A rule iMft for an 
attachment for nonpayment of money cannot be 
served on that day. M^Ilcham v. Smith, 8'M. 86. 
And this statute extends not only to process, 
properly so called, but also to all notuxs^ on 
which rules are made, as notice of plea filed, &c. 
Roberts v. Monkhouse, 8 East, 547. 5 B. & C. 
406. 8 D. & R. 204. S. C. 4 Blng. 84. 1 M. & 
P. 309. 4 Bin^. 523. S. C. And service on a 
Sunday of notice of declaration u bad, though 
the defendant accept it, knowing it to be irr^ 
gular. Morgan v. Johnson^ 1 U. B. 628. For 
It is against public policy to allow the statute to 
be inlnnged, and therefore the defendant cannot, 
by any act of his, wave the objection. Taylor v. 
PAitftpf , 5 East, 156. 

5. Rules for Judgment , ^c. 

In RoberU v. Quickendcn, 11 East, 271. note 
(h), the practice was e;cplained to be thus: "In 
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rulas to plead in actwm m general^, a SmitU^ or ' 
olhier holidagF reckom at a day, except U be the 
iaU : but in rulas for Judgment a Sunday or a 
holiday doet not reckon, though it be not th« 
lait day." The old cas^ are at variance with 
each other on the pointy vhether Sunthj^ are to 
be reckoned in rules to plead, ftc. or not. See 
Comngfb^B case, 8 Mod. 46. AsikauUe ▼. Good- 
mnt S Salk* 634. Haies v. Owe% ib. 62S. I Stra. 
8^. But now the rule seenw to be established 
m above stated. In CremoeU v. Onent 1 4 East, 
S37^ it was held, that an intervening Sunday was 
to be reckoned as one of the ei^t days in full 
term for bail to render their principal after the 
return of the writ. This case was considered by 
the Court of Common Pleas, in Coomiev. CuttiU^ 
5 Bing. 168., as over>ru2ing Walhen v. Beaumoniy 
11 Easty 271., which decicted that on a four-day 
rule fi>r bail in «ct. fa. to appear and plead in 
term, Sunday, though an intermediate day, was 
fso< to be reoKoned : and the Court of Common 
Pleas, in Coomhe v. Cttfltff, accordingly held, that 
ao intervening Sunday should be reckoned as 
one of the four days which must elapse between 
the return of the second tcu fa. and signing 
jndgment. TThe Court of King's Bench, how- 
«ver, in Goodwm v. Ltigar^ 6 M. & S. 155. (S. C. 
2 Chit R. 198* per nam- Goodwm v. Sugar), sup- 

Eorted the authority of Watken v. Beaumont, by 
olding that, on a rule to appear to a *ci. fa, 
quare execuHonem aoa, Sunday, though an inter- 
mediate day, was to be excluded from the calcu- 
lation. In Howard v. Smlh, I B. & A. 528. 
(confirmed by FumeU v. Smith, 7 B. & C. 693.) 
it was held, that to charge bail, the ca, $a, must 
lie in the office four clear days exclusive of Sun- 
day, though it hnppened to be an intervening 
day. So, ki IHtas t. Perry, 2D. & R. 869., it 
Was held, that a second Mci.fa. against bail, not 
itaving hiiti four davs in the office exclusive of 
an tmerventng Sunday, was irregular. And Holy 
Tkursdi^ k not a day lor this purpose ; (or the 
four daj^ must heJuriUcai days. Scott v. Laririn, 
T Bing. 109. 

Sunday is not reckoned in the four da^'s to 
move in mrtett of Judgment; Baiei v. Owen, 
Salk. 695. : or in the four-day rule for judgment; 
IS filut,«l., 1 Chit R. 569., T. 909. 



4. Return Days, 

The return days of origmal writi sometimes 
liappen on n Sunday, and anciently the Courts 
actually sat on that day : but that practice has 
been long disused ; and it b now held, that an 
appearance cannot be entered, nor any judicial 
act done, or supposed to be done, by the Court 
till the Monday. Respster 19., 1 Bla. 196. 526., 
T. 106. So a writ of enquiry cannot b^ return- 
able on that day. Harvy v. Broad, 2 ^Ik. 6^6, 

^ Actions against the bail were supposed to 
form a class by themselves ; and rules for plead- 
ing are, as to them, like rules for judgment ; lb. 
note (6): but in the above cases, cor. Littledale J., 
all actions of sci. fa, are put by him on the same 
footing. But in the Exchequer it does not 
clearly ap|>ear whether the above distinction 
does not still exist See' Dax, 122< 1 26. 



1 Str. ^87. The second ici,fa. shouKl not Be 
tested on the quarto die poat of the return of 
the first, if the return day happen on a Sunday. 
Dyer, 168. a. T. 112.5. 

The return day of a dauium freffit and the 
9iiar/o die pott are both reckoned niclusively. 
There is no diffisrence if it be returnable on a 
Sunday, or any other day. If it is on a Sunday, 
the defendant must appear on Wednesday. 
Fano V. Coken, 1 H. Bla. 9. Where a writ b 
returnable on a Sunday, it must be executed ot 
latest on the S^urday ; and where a defendant 
was arrested in such case on the Monday morn- 
ing, and detained till the writ was renewed, the 
arrest was held to be illegal. Loveridge vi 
PUtttiow, 2 H. Bla. 29. 

5. Pleading, ^c. 

The four days for pleading in abaiemeni are 
both induiioe ; but if the last of the four days is 
a Sunday, the defendant has the fifth day also 
on which to file his plea. Lee v. Carlton, 3T. R* 
642. If a plea he demanded on a Saturday, the 
defendant has twentv-four hours to pleAd after 
the demand, exclusive of Sunday. Solothon» v. 
Freeman^ 4 T. R. 557. In the Exchequer, 
when the time for appearing or putting in spe- 
cial bail expires on a Sunday, or dies nois; the 
defendant |ias all the next day to appear or put 
in^special bail : the same rule applies as to justi- 
fication of bail. Dax, 48. A notice of declaration 
for Saturday, when Sunday was the essoign day 
of the term, was held a nullity. Moffat r. 
Carter, 2 N. R. 75. 

in the following Instances Sunday i$ §o be 
reehmed^'-^lti the .eight days for rendierkig a de^ 
fmdani, if an intervening day. Creuwellv* Green, 
14 East, 587. 1 B. & A. 529. In ^ rule to pleads 
unLesa it be the last 2 Salk. 624. 1 Str. 86. 
1 1 East, 972. (5). In the notice of a writ of en- 
quiry, unless it be the day on which notice is 
given. R. M. 4 Auie (c), K. B. 8 Mod. 21. 
T. 577. In a rule to reply, unless it be the last 
R. T. 1 Geo. 2. (fl), K. B. 



SUPERIOR COURTS. 

LORD CHAXCBLLORS COURT, 
PBACTICJB. 

There cannot be more than one re-hearing of 
the same points in a cause in this court* 

When these causes were, called on, some days 
ago, an objection was made to the hearing, upon 
the ground that they were beard and decided 
twice before, — once in the Vice Chanceiior*s 
Court, and afterwards upon appeal in this 
Court ; and that Jt was contrary to the settled 
practice to re-b^r them here again; but the 
parties, if they wanted further discussion, should 
appeal to the House of Liords. 

The Lord Chancellor said, that upon a question 
of practice so important to suitors, he would 
ask the assistance of the Master of the Rolls 
and Vice Chancellor ; and their Honours strt with 
his Lordship this morning for that purpose. 



S^lpmtmr CautrU : Lord ChanceUor'i CkmH* 
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St Sdwttrd Sufden and Mr. CJRmm^ argued 
tif^ost a re-neunng of the causes. They were 
fint heaid before the present Master of the Rolls 
vhen be was Vice Cbaocellor, and his Honour 
pronounced bis decision. The^ were afterwards 
broug:ht before Lord Eldon, in this Court, by 
what is technically called an appeal, but which, in 
truth, is nothing but a re-bearing. Lord Eldon 
resigned the Crreat Seal before he pronounced 
judgment His successor, Lord Lyndnurst, heard 
them fully, and gave his judj^ment on the eve of 
going out of office. A petition for a re-heariog 
was afterwards presented to the present Chan- 
cellor, and on that petition an order made for the 
re-hearip^. The ooject of this motion was, that 
the petition and order be discharged, as being 
against the practiee as settled in the case of Fojc 
▼. Mackreik, reported in 2 Cox, 158., and 
9 Bro* C. C. 400. The argument for a re-hearing 
of that case was published in Mr. Hargrave's 
Juridical Arguments, vol. i. p. 453., being made 
by Mr. Hargrave himself, wtio was of counsel 
lof the defendant, and it contained all the au- 
thorities in support of the re-hearing ; yet Lord 
Thurlow, Chancellor, refused it. 

An a|)peal from the Rolls Court to this was 
only a re-bearins in the strict sense^ although 
the Master of the Rolls had the control and 
management of his own Court. The Vice Chan- 
cellor had no Court of his own ; he is, by act 
of parliament, titling for the Lord Chancellor ; 
and a bearing by him is certainly only a hearing 
by the Lord Chancellor. At all events, he could 
not be placed on a higher footing than the 
Master of the Roils. An appeal^ therefore^ from 
bim to this Conrt was a re-hearing ; wnd the 
rule iS| as laid down in Fka^MMkrelh, that 
jou cannot have more than one re-hearing. But 
this rul^ was not inflexible ; it may be modified; 
as, when the Judge has made a mistake^ he mav 
himkelf, on his'own suggestion or tli'at or counsel, 
ordar a re-hearing for the purpose of correcting 
that mistake. Lord Erskine save hisjudgment 
to that effect in the case of The JStut India 
Companif t. Boddam^ 15 Ves. Mr. Haigrave's 
argument in Fox v. Mackretk was founded on 
the sopporition that a hearing before the judge 
below was not a hearing before the Lord Chan- 



cellor ; but the cases now cited, and also that of 
Waldo V. Cs^, 16Ves.S06., by Lord Eldon, 
decided the matter. There was, therefore, the 
authority of Lords Thurlow. Erskine, and Eldon, 
and also of Lord Redesdale, in a case which 
hj^ipened in Ireland, that there could not be 
two re-hearings. The only modem exception to 
the rule was that of Brown v. i^ggi, in 8 Ves. 
561.; but that was diiSerent from the present 
case, inasmuch as one of the re-hearinp was 
before the Master of the Rolls,, and one m this 
Court. This case was also different from the 
cases which make for the argument of the other 
side. 

Mr. Peptfi^ Mr. Proton^ and Mr. Hodgsoiif on 
the other side, argued that the granting of a re- 
hearing depended upon right and the discretion 
of the Judge. There was no limitation of the 
right up to the case of Fox v. Mackretk^ and that 
was over-raled by the case of Brown v. Higgi, 
8 Ves. Until the decree was enrolled the pro- 
ceeding was tiot coucluded, but a re-hearing 



might^ be had as often as ihe Court and parties 
pl^ised. The canse of 3/Mv. Robhuomf 1 Yen. 
90., was three times heard by Lord Nottingham, 
once by. Lord Keeper North, and fwain by Lord 
Chancellor Jeffries. In the case otNoU v. JfRU^ 
1 Vem. 167., there were also several reJiearingsby 
the same chancellors. The learned counsel also 
cited Lady Falkland v. Lord Ckeny, 1 Brown's 
Pari. Cases, 90., Howeii v. Houfell, 1 DickedSy 
426., Parker v. Dce^ 2 Chan. Cases, 200., Pori^ 
V. Hubbock^ Chan. Cases, 85., but relied chiefly 
on the modern case of Brown v. ERggi. There 
was no reason for limiting re-heariiigs,any more 
than interlocutory orders and motions, which 
might- be repeated as .often as the parties pleased. 

The Vice Chancellor gave his opinion first. 
The case of Fox v. Mackreih decided this ques- 
tion ; there. Lord Thurlow, after great argument, 
would not re-hear the cause, and in the appeal 
to the Lords no notice was taken of his refusiU. 
In 1607 a like question was raised beforq Lord 
Erskine, in the case of The East India Company 
v. Boddam ; and he, after consideradoui refused a 
re4ieariog. The circumstances of the cases of 
Brown v. Higgf, and of Blackburn v. JephMon^ 
were diflereotirom this case, in which the ques- 
tion is, whether, after the judge in the Court 
below has civen his opinion, and the judge in 
the Court ^>ove has also given his, the latter ^ 
to be called upon to re-hear and decide again? 
The best way was now to abide by the rule in 
the case of Fox v. Mackreih, 

The Mailer of the Rolls added, that the case 
of Houfell V. Howell did not, any more than that 
of Brown v. Biggs^ come within the circum- 
stances of this case, which was when Jud^ent 
was jiven in the Court l)elow, and agam in the 
Court above, that judgment was to be again 
discussed in the latter Court. The case was 
different where the first hearing and re-hearing 
were in the Court below. This Coqrt was not 
to adopt any general rule, nor was there an/ 
such technical rule, but it tras in the discretion 
of the Court whether afier two hearings it will 
permit more. The old practice was to hear w 
often as the parties asked ; but that practice be- 
came settled afterwards in Fox v. Mackreth* iti 
which Lord Thurlow adopted the rule, that 
where Judgment was given in the Court below, 
and again m the Court above, that the Court 
above was not to re-hear that judgment again. 
Lord Erskine, in the case cited, followed that 
rule ; and the question now was, whether th6 
Court will depart from those authorities? and 
that must be considered both on principle 
and authority. The party askine this re-hear- 
ing bad a Judgment from the Vice Chancellor, 
and another from the Lord Chancellor, and 
he may now go to the House of Lords. His 
Honour agreed in opinion with the Vice Chan- 
cellor that the role was now settied, and if not, 
it would be fit to settle it as it was in the case 
of Fox V. Mackreih. 

The Lord Chancellor entirely concurred with 
their Honours. 

Sir Edward Sugden applied for the dismissal 
of the appeal with costs. 

Mr. Pepys said that could not be; the Conrt 
^ot having heard the appeal, could not dismiss ft 
with costs. The question decided now was, that 
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the appeal could not be heard ; if it could be 
heard, it ^ras probable the Court would see 
cause to give costs to the nppellant. But having 
decided against hearinff the appeal, the Court 
could not dismiss it with costs. 

The Lord Chancethr agreed that he could not 
give costs as of a dismissal of the appeal. 

The Duke of Si. Alban'M v. l^e Ducheu of 
Si. AlhanU, DeerkurH v. Heathcole. Coventry v. 
Beavderk. 10th Dec. 1851. L C. 



COURT OP KING'S BENCH, 

(Before the Four Judges.) 

TITRB RATE. — NEW ASSESSMENT. 

Though a rate may be properly made at firat^ 
yet if^ fi^ MuAiequent circumstances^ it be- 
comes mamfestly unequal, any rate payer 
has a right to have it amended; therefore , 
where a corporation was rated for tithe of 
com, and afterwards it was discovered that 
they were entitled to the tithes of hay and 
herbage also, for which they received a con^ 
siderable sum, the rate was ordered to be 
qtuufied at the instance of a rate payer, 
though the alteration of tlie rate might not 
affect the quantum of rate paid by him. 

Two justices had made an order for the al- 
lowance of a poor-rate for the parisli of St. Mi- 
chael's, Coventry, under these circumstances : — 
In the year 1784, there had been a valuation of 
the whole parish. The corporation were then 
in possession of the tithe of com, and were rated 
for it; but they were not then aware that they 
liad a right to the tithe of hay and herbage. 
When it was afterwards discovered, in 1794, 
that the tithe of hay and herbage belonged to 
them, the mode of rating was not altered, but 
the corporacipn continued to be rated as before 
for the corn tithe, and the occupiers of the land 
as if the land were not subject to the tithe of 
hay and herbage. The corporation had made a 
private agreement with the occupiers. 

The sessions having, upon appeal, confirmed 
the rate, the appellant removed the orders into 
this Court by certiorari. 

Amos and ERU, in support of the order of ses- 
aions, contended that the appellant, Mr. Wood- 
cock, is not aggrieved by this mode of rating, as 
it can make no difference to him whether the 
tithes of hay and herbage are rated in the hands 
of the occupiers or in the hands of the corpora- 
tion. Thb has been the mode of rating ever 
since 1794. The lands are now rated at 2Ss. in 
the bands of the occupiers. Now, if the corpo. 
ration were to be rated at 5#. for the tithe of 
hay and herbage, and the occupiers at 20s., this 
would make no difference whatever to Mr. 
Woodcock. He is not injured, unless the land 
b of higher value. 

Campbeli Bxid Waddington contrtU There is no 
evidence whatever that the occupiers are rated 
upon the value of the land plus the hay and 
herbage tithe ; and if there were, it would be of 
no consequence. The tithes and the land are 
separate tenements, and by the 43 Eliz. are to be 
rated separateljjr ; and unless the land is tithe 
freci the occupier of the tithe must be rated as 



well as the occupier of the land. The corpora* 
tion receive soot, a year for the tithe of com, 
and pay to the poor-rate 12/. a year ; while Mr. 
Woodcock's house is worth 100/. per annum, 
and he pays 48/. If such a rate as this can be 
supported, it 'u impossible to know for what 
each occupier is nucd ; which Mr. Woodcock 
has a right to know, in order that he may see 
whether he is fairly rated. This is the griev- 
ance of which Mr. W. complains. The magis- 
trates had no power to impose such a rate, and 
length of time can make no difference. 

Lord Tenterdeti C. J. The facts are clearly 
stated. The corporation receive 300/. per 
annum for the corn tithe, and pay 12/. Mr. 
W.'s house is worth 100/. per annum, and he 
pays 48/. This appears grossly unequal. How- 
ever that may be, each person must pay accord- 
ing to the value of the property he holds. If 
this method of rating were allowed, who could 
know whether he is fairly rated with respect to 
the other occupiers in the parish ? 

Parke J. Although the alteration may not 
benefit Mr. W., he has a right to know how 
every occupier is rated. 

Taunton J. and Patteson J. concurred. 

Order of sessions quashed. — It, v. Woodcock* 
K.B. Nov. IS. 1831. 



PRACTICE COURT. 



EXECUTION. — SCI. FA. 



Ifn writ of execution is not returned andjUed 
within the year, it is irregular to issue on- 
other writ without a scire tiacias. 

^usby showed cause against a rule obtained by 
Platty tor setting aside the writ ot Jieri facias 
and all subseouent proceedings for irregularity. 

There had been two writs ofji.fa, issued; the 
first within the year, and the other not; the 
second was not an ahaSy but an original /S^./iii. 
The affidavit in support of the rule stated that 
there did not appear to have been any return of 
the first writ, and that search had been made at 
the sheriff's ofiice, and no writ was found : that 
there had been no sci,fa, to revive, and no con* 
tinuances entered. The affidavit in answer 
stated that the first Jl. fa. was issued within the 
year^ in October, 1829; that the second^.^* 
was issued in August, 1831 ; that on September 
21. 1831, the first writ was in the sheriff's office; 
but that on searching the sheriff*s office on a 
subsequent day, it was found to have been taken 
away. 'I1ie affidavit also stated that, in fact, 
there had been a return made to the first writ, of 
nulla bond, and that that return was entered on 
the roll. 

It was now contended by Busby^ that as the 
continuances might be entered at any time, the 
proceedings when that was done would be regu- 
lar ; but if there had been any irregularity, it 
was waved by an agreement which operated as 
a stay of execution. In January, 1830, the 
plaintiff and defendant met together, and the 
plaintiff agreed, at the defendant's instance, to 
take a bill of exchange for the money, payable 
at a future day without prejudice. 
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Pfe//, *conirh^ contended, that by taking that 
lecurity the judgment had been satisfied ; and 
that a receipt for i 5/. had been given in tatit/ao' 
thn for the debt and cotU, and no notice had 
been given of the dishonour of the bill : that 
the first writ ought to have been returned and 
filed wWnn i/ie year, otherwise it was deter- 
mined, and a sci. fa, had become necessary ; 
and that tiie second writ oqght to have been an 
d&u, and not an original^.^. 

Busby said that no notice had been given, be- 
cause the defendant's residence could not be 
ibund ; but he objected to these circumstances 
being gone into upon this rule. 

LiiSedaleJ-f as to the last objection, said, that 
where there was an agreement to give time, 
proceedings ought to be taken within a year after; 
and be cited Tidd, 1 104., that if there is ceuet 
executio for a year, the plaintiff may, after the 
year, take out execution without a scire jfacias ; 
but if the execution is not taken out within a 
year after the ceuet executio is determined, there 
must be a sci. fa. And as to the first point, he 
was clearly of opinion that the fii^t writ ought 
to have been returned and filed within the year ; 
and that if not, it ynta functus officio ; and he re- 
ferred to Blayery. Baldwin^ 2 VVila. 62.; i Tidd, 
1104. 

Rule absolute. — Awm. M. T. 1831. 



the dedimus or warrant of attorney^ — Booty^ 
demandant. North and Wife, A. M, Chalmers^ 
and J. Chalmers, vouchees, M. T. Nov. 11. 
1831. C. P. 



COURT OF COMMON PLEAS, 

EECOVEBY. — VOaCHEB. — DEDIUU8. — WABRANT 

or ATTORNEY. 

Where several vouchees appeal^ personally, and 
one by warrant of attorney, (he name qfihe 
latter &nly need appear in the dedimus or 
warrant of attorney. 

The warrant of attorney of John Chalmers was 
taken in Jamaica before two commissioners un« 
der a dedimtu. North and wife and A. M. 
Chalmers appeared at the bar, and acknowledged 
the recoveiy in person. 

The names of North and wife and A. M. 
Chalmers did not appear in the warrant of at- 
torney or dedimus, but only the name of John 
Chalmers. 

The Court allowed the recovery to pass, on 
the authority of Simmons, vouchee, 11 B. 
Moore, 4S5., where it was decided, that if one 
of such vouchees appear personally in Court, 
the names of the former need not be inserted in 

* See also Butland v. Newnliam, 2 Chit. Rep. 
984. (which overruled Seymour v. GrenviUe, 
Carth. 283.), in which it was held that a sci, fa, 
is necessary in all cases where execution is not 
taken out within the year, and that there was no 
distinction between an elegit and. any other writ ; 

and Anon^Y. , tDowI. ^Ry.Rep.375.,where 

the Court held that a cognovit payable at a fu- 
ture day, accepted by the plaintiff from the de- 
fendant in full diiicharge of the action, pre- 
cluded the plaintiff from getting ihe costs of the 
action, though the money was not paid at the 
time mentioned in the cognovit /.and the Master 
bad, therefore, allpwed the .costs of the action 
to the pLainti£^ in pursuance o£ a parol agree- 
ment between them to that effect. 



PLEADING. — EXECUTOR. 

In an action of covenant agcanst an executor ; 
it is sufficient to plead first plen^ admini- 
stravit, and plen^ administravit brfore notice 
of an indenture of lease between jiaintiffand 
testator, without proceeding to state want of 
notice of breach, or payment to residuary 
legatees, before notice of indenture. 

In an action of covenant, E. Lawet Ser|t. ap- 
plied for a rule to plead several matters : — ^First, 
^ene administravit; — secondly, a like plea before 
the defendant had notice of an indenture of 
lease entered into between the plaintiff and the 
defendant's testator; — thirdly, plenk admini' 
stravit before the defendant had any notice of 
the breach of covenant by the testator contuned 
in the said indenture ;— end, fourthly, payment 
by the defendant to the residuary legatees, 
before notice of the said indenture. 

The Court ordered the two last pleas to be 
struck out, as the damages, if any, might be as- 
sessed on the two first pleas.— JDavti v. Black-' 
well. Executor, M. T. Nov. 1S». 1831. C. P. 



SECITRTTY FOR COSTS. 

Where the iuue has been made up anddeliveredj 
and the defendant is under terms to plead, it 
is too late for an appUcation to make the 
plaintiff gjive security fir costs, ; 

WikUf Serjt. showed cause against a rale ob-» 
tained by Toddy Seijt., calling on the plaintiff 
to show cause why he should not give security* 
for costs on an affidavit which stated that he: 
was residing in Scotland. But it appearing that 
the issue had been made up and aelivered, and' 
the defendant was under terms to plead before 
application was made. 

The Court held it was too late ; for in De Mou* 
tellano v Garcias^l B. Moore, J6 1 ., after a defend- 
ant had undertaken to accept short notice of 
trial, the Court would not require the plaintiff, - 
a foreigner residing abroad, to give security for- 
costs. 

Rule discharged. — Archer vr Robertson* 
M.T. Nov. 19. 1831. C. P. 



SPECIAL JURY. — DELAY. 

Where a defendant has obtained a rule for a 
special jury, the Court wiU not discharge U 
unless it is shown thai it toas obtamedfor the 
sake of delay, 
Wilde Seijt. obtained a rule calling on tbe de- 
fendant to show cause why a rule obtained br 
him for a special Jury should not be dischaised. 
The motion was founded on an affidavit which 
stated that issue was joined in the last Hilary 
term, and notice of trial given for the fitting! 
aller that term ; that the cause was appointMl 
for trial on the 8th July ; and that it would have 
been tried at the sitting after Easter, term, 
if it had been in its pUce m the paper at a com- 
mon jury cause. 
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SptmHe Seijt. showed cause on an aflldavfit 
which stated that this was an action of slander 
against the defendant, and thiit in his the defend- 
ant's judgment it was a fit cause to be tried by a 
special jury. That the rule was not taken out 
lor delay; and that the defendant would proceed 
to strike and reduce the jury for the adjoined 
sittings after this term, or sooner if the Court 
should think fit. In Briggr t. jDmtoh, 4 R Moore, 
414., the Court refuseTto discharge a rule ob* 
tained by the defendant to delay the trial of the 
cause. 

The Court held, that as the plaintiff bad not 
shown that the defendant had obtained the 
fule Asr delay, that this case must be governed 
by that of Briggi v, Dixon, — Rule discharged. 
Andrew! "9, Thomson. M.T. November 20. 1831. 



COURT OP MXCBEQVXR. 
ARBfTftATlON. — PLEADING. 

Hit no good piea in bar to a count in aswinp- 
sit for a debt, thai the pUantiffU ctmm wot 
enbmitted to arbitration^ and that the arbi" 
trator awarded that the defendant Mhonldpay 
to thepUmUffa snmofmoneyp a» thia award 
doet not change the nature of the original 
dentandm 

AuumpHt for SOL, for turnpike-tolls. 

Plea. That differences having arisen between 
the plaintiff and defendant touchinff the plain- 
tiff's claim, the plaintiff and defendant referred 
the said matter in difference to arbitration, and 
mutually promised to abide fay the award ; and 
diat the umpire awarded that the ** said de- 
fendant should pay to the said plaintiff the snip 
of 13C Ac. 

Special demurrer. Assigning as causes, that 
the defendant has not shown performance of 
the award by the payment of the said sum of 
15^ : that the defendant bath not shown or set 
forth satisfaction for the non-performance of the 
promise and undertaking, Ac; and also, that 
the plea amounts to accord without satisfac- 
tion. 

• CawBug, in support of the denuirrer, cited 
Adderfey v. Evant, I Kem S31. ; Perry v. Oding' 
MfU^ 4 Mod. S50. ; Francis ▼. Oyweu, 5 B. & A. 
866.^868. ; nomas v. Heathom, 8 B. & C. S77. 

Chiilon, contriLf relied on Gascoyne v. J5!d- 
umrdMf i Y.*ft J. 19.; Freeman ▼. Bernard, 
Salk, 69.; Crofts ▼. Harris, Garth. 187. 

Lord Lyndhurst^ in delivering the judgment 
of the Court, observed, — The question is, whe- 
ther the award, as stated in the plea, is of itself, 
without payment or satisfaction, any bar. Coo- 
sidevin^ tliie nature of the plaintiff's demand, 
and oQhe award, we are of opinion that it is 
not. The demand is for a deM, and the award 
for the payment of money, and not for the per- 
formance of any collateral act. The matter for 
the consideration of the arbitrator was, whether 
there was any, and what debt. The award ascer- 
tains that there is a debt, specifies its amount, 
aad directs payment ; hot the money, till paid, is 
due in respeet of the orighoal debt — that is to 
say, for tolls; and its cnaracter remains the 
some, nothing having been done to vary its 
nature or destroy its original ouality. Had the 
demand been or a diffivent oeseriplion, at for 



the delivery of gondii, it might hove beeif laid 
that the award had changed the nature of the 
ori^nal demand, and that the only ri^t re- 
maining was the substituted rip;ht ;^ but here 
money is to be paid for the original deniand» 
and as that demand was to have been paid. 
[His Lordship then pointed out the distinctiom 
between the cases cited for the plaintiff and the 
present, concluding] On the ground, therefore, 
that the present action is for a debt ; that the 
award only ascertains the amount of that debt ; 
and that the money payable under the award is 
nqthing but the original debt so ascertained in 
amount; we are of opinion tlmt this plea is 
bod, and the plaintiff entitled to jodgoMitL — 
Alien V. Milner. M. T. Nov. 9. 1831. 
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NOTES OF THE WEEK. 



. THE NEW BANKRUPTCY COURT. 

We understand that the Court of Review 
Wilt flit in W^stminster-faBfi in Term timey 
and at Seijeanl^ Inn in vacation. The 
Subdivision Courts and Commissioners* 
Courts will sit in Bastn^iall Street. It is 
not the intendon of the new Court to issue 
a bodj of rules and orden in the first in- 
stance ; but they will be made from time 
to time, as they may be required. The 
ViGe-Chancellor has continued to sit during 
the bolidaya, and has disposed of nearly 
the whole of tlie list of bankrupt petitions* 



MINOR CORRESPONDENCE. 



FaaEMuNiaB. 



2» n^tDyvnrc^vfvspondealW., I bag leave 
to Ibnrafd you Ibe {bUowing extract from my 



;wliidi informatioQ I have gleaned 
fton various writers on the subject. 

The origioal meaning of the word pramw* 
wire is an ofience committed against the King 
and bis government, by doing any act tend- 
ing to promote the papal power within the 
rnlm, m diminution of the power of the 
Grown. 

. Is.i8 aa offence unknown to the common law ; 
and the first l^islative enactment we find in the 
statute book on the subject is in the thirty-fifth 
year of the reign of Edward I., about a century 
after King John resided bis crown to the Pope, 
and agreed to hold it as the vassal of the Holy 
See at the annual rent of 1000 marks. 

From the 35 Edw. 1. to the reign of Elizabeth 
we find from twenty to thirty statutes on this 
anbgeet alone, and from her reign to the 
IS Geo. 3. we find nearly twenty statutes more, 
most of which subject a great variety of other 
acta to the penalties of prwmunire ; which pc 
wMet are perpetual impritwinientt and a forfeit 
iwre io the £inf( cf ali Umdi and UnewenUy 
goadBondckaiieii. 

It ia observed by ^r Edward Coke, that so 
odioQs was the offence of prcBmurare^ that a man 
who was attainted of the same might be slain by 
asiy other man without danger of law \ and that to 
olnriale such a savage notion the 5Eliz. c. I. 
was passed, declaring that it shall not be lawfiil 
to kui any person attainted in a|7f<raniatr^. 

The offence and the statutes take their name 



froin Ibe wonh of .the writ preparatety io^e 
prosecution thweof—^ pngmunire facias A. B^ 
&c. 

Although many of the statutes creating the 
offence are repealed, and many more have become' 
obsolete, stiJI the writ and the ol&nce exist, 
and mi^t even now be prosecuted against any 
individual committing any act within any of the 
statutes in existence. 

Undoubtedly the writ is issued like every 
other original writ, and must of course be pro- 
secuted in the Court of King's^ Bench, where its 
operation will be terminated by the verdict of a 
-^jury. It is, however, a prosecution unheard of 
in our Courts at this time; and there is onlv one 
instance of such a prosecution in the State Trials^, 
and that was in the reign of Charles 11., when the 
penalties of&pramunire were inflicted upon se- 
veral persons for refusiog to take the oath of 
allegiance. 

C R. 

Southampton' Buildings. 



ANSWERS TO aUERlES. 



CO^tMOS LAW. 
TtMZ coVEaT. P. 79. awtk, 

1. In the case of Camd v. JBlencow, ^KtjX 
Rep. 27., it was ruled by Lord Alvanley C. Z^ 
that the wife of a man who has been transported, 
and who has not returned to this country, is to 
be eondd^red, and aioy tar, as a fime sole. I 
therefora think that she may he iuad as suifh for. 
debts she may contract after her husband's coiw 
vicdon, and before his return to this aeontry. 



S. Transportation suspends the disability of 
thfe wife, and she may be sued as a feme atle^ 
Sparrow v. Carruihen^ cited I T. R. 7. 

C.C. 



3. The wife of a convicted felon is liable to 
be sued as a feme tole for such debts as she 
may contract after her husband's transportation ; 
for he is then considered as dead in law. It 
has* been decided by the Court of King's Bench, 
that where a married woman is separated from 
her husband, she is liable for all the debts which 
she contracts, and may be sued as a feme soie. 
Vide the case o{ Corbet v. Baron ToloenwiU and 
Wife, 1 T. R. 5. And where a married woman 
lives apart fi^ip her husband, if she becomes a 
trader, she is subject to the bankrupt laws. 
Cooke, 30. 3d edit. A feme covert naving a 
separate estate, may in a court of equity be 
sued as eifeme sole^ and be proceeded against 
without her husband; for, m respect of her 
separate estate,' she is looked upon as 2i feme 
tole. 2 Vern. 614. And in a court of equity, 
baron and feme are considered as two distinct 
persons; and therefore a wife, by her /iroc*«a 
amy, may sue her own husband. Vide 3 Cox. 
P.WmB.39. H.B.A. 
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QueHeg — MiiceOafiea. 



tBKOBR. —NEW DBHAND. P. 79, 80. ani^, 

1. The subsequent demand, in order to be 
an effectual answer to a plea of tender, " should 
be personal, that the defendant may have an 
opportunity, at the time, of paying the money 
demanded. . Tidd's Supplement, tit. Tendery 
p. S2., citing Edwards t. Yeates^ Ry. & M. 
360. A demand, therefore, on the defendant's 
wife, servant, or other agent, would not be suf- 
ficient Y. Z. 



S. This depends on the trade or business that 
is carried on by the debtor. In some cases 
servants are permitted, in the usual course o^ 
business, botli to receive and pa^ money for 
their employers ; and where that is the case, a 
demand made of them would be sufficient : but 
in cases where it is not usual for a wife, servant, 
or agent, to transact business for their husband 
or employer, it would be necessary for the de- 
mand to be made of the debtor personally. 

H. B. A. 



QUERIES. 



LAW OF PROPERTY AND CONFEYANCINO. 
DEVISE. — RESIDUE. 

M. J. by will devised to her son, J. O. «/., a 
freehold house of the value of 1200/., and be- 
queathed to her daughter E, J. a leasehold 
house of the estimated value of 1400/., and gave 
to them, share and share alike, all lier household 
furniture, &c. She then gave and bequeathed 
^' all the rest, residue, and remainder of her estate 
and effects unto and between all and every her 
children who should be Utfing at the time of her 
decease, and the children of such of them as 
should be then dead leaving lawful issue, share 
and share alike, such issue taking the share or 
shares to which their respective parents would 
have been entitled if living." The residue 
amounts to about 1500/., and there were eight 
children of the testatrix living at her death, in- 
cluding the aforesaid J. 0. J. and E, J. Do the 
devise and bequest to J. O, J, and E, J. exclude 
them from a share of the residue under the 
terms of the will ? and are there any decided 
cases in point ? T. W. 

TBAKSFEa OF MORTGAGE. — STAMP DUTY. 

iS^. G. is the owner of an estate, partly free* 
hold and partly copyhold, subject to two several 
mortgages ; one for 450/ , and the other for 750/. 
The second mortgagee has agreed to take 400/. 
in full for the principal and interest. & «t. has 
borrowed of C\ M, 1000/. to enable him t : pay 
off* the 850/. on the mortgagen, and both securi- 
ties are now to be transferred to him. What 
stamp will the deed relating to the freehold be 
subject to? The statute 3 Geo. 4. c. 117. §2. 
provides, that In lieu of the former duties shall 
be paid the following, upon '* any transfer, as- 
signment," &c. : " provided no further sum of 
money or stock be added to the principal money 
or stock already secured, there shall be paid in 
GKreat Britain a stamp duty of 1/. 1 5s,; and if 



the transfer contain more than 9160 words, then 
for every 1080 over and above the first 108O, 
a further progressive duty of iL 5s,}*' " and if 
any further sum of money or stock shall be added 
to the principal money or stock already secured, 
the ad valorem duty on mortgages, &c. s^alll^ 
charged only in respect of such money or stock. 

Considerable doubts have existed on this sut>- 
ject in cases where mortgages are assigned, and 
further sums advanced : some practitioners deeno- 
ing it necessary to have both the 35i, stamp and 
the ad valorem duty on the additional sum ad- 
vanced; whilst others consider the latter onlv to 
be necessary. • T. O. 



MISCELLANEA, 

LOBO CHANCELLOR. 

In Bishop Racket's Life of Bishop Williama, 
who succeeded Lord Bacon as Chancellor^ 
there b the following observation upon the ap- 

S ointment of a common lawyer to be an equity 
udge, which was made two centuries ago,evea 
when the science of equity was in its in- 
fancy : — 

" The Chancellorship of England u not a 
chariot for every scholar to get up and ride in 
it. Savins this one, perhaps it would take a 
long way to find another. Our laws are the 
wisdom of many ages, consisting of a world of 
customs, maxims, intricate decisions, which are 
responsa pnidentum, Tully could never have 
boasted, it he had lived among us. Si wiW veke^ 
mentcr occupai^ stomachvm moverini, tridau) me 
jurisconsuUum profiteboru — Orat. pro Mar. If 
the advocates of Rome angered him, thou gh he 
were full of business, he would pass for « kswytr 
in three days. He is aliofcther decdved, ihat 
thinks he is fit for the exercise of our judicaUire 
because he is a great Rabbi in some academkal 
authors ; for this hath little or no copulation 
with our Encyclopaidy of Arts and Sciences. 
Quintilian might judge right upon the branc^ 
of oratory and philosophy. Omnes disctpSaas 
inter se cot^unctionem reruM, ^ commumonem 
habere. But our law is a plant that grows alone, 
and is not entwined into tnc hedge of other pro- 
fessions; yet the small insight that some Imve 
into deep matters, cause them to think that it it 
no insuperable task for an unexpert man to be 
the chief arbiter in a court of equity : bring rea- 
son and conscience with you, the good stock of 
nature, and the thing is done. ^quUas optima 
cfdque notissima est, is a trivial saying, ^ A very 
good man cannot be ignorant of equity." And 
who knows not that extreme right is extreme 
injury? But they that look no further than 
so are short-sighted : for there is no stFain of 
wisdom more sublime than upon all complaints 
to measure the just distance between law and 
equity ; because in this high plade it is not equity 
at lust and pleasure that is moved for, but 
equity according to decrees and precedents 
foregoing, as the Dew-beaters have trod the way 
for those that come after them."— fli«r*rf « 
Memorial of Dr. WiUiam* (1692), p. 57. 
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RETROSPECTIVE REVIEW OF THE 
ALTERATIONS EFFECTED BY THE 
MISCELLANEOUS STATUTES OF THE 
SESSION 1 & fi Wm. 4. 1831. 

J^T the commencement of the new year, it 
may be proper to take a general review of 
such legislative measures passed in the 
year 18S1 as have not been already no- 
ticed in a particular manner. Au the 
acts which affected the administration of 
the law have been printed verbaiim in 
the Monthly Record, on account of their 
importance to the legal practitioner. These 
consist of the acts relating to the Terms 
and Returns of Writs (1 Wm. 4. c S.) ; to 
Prohibition and Mandamus (lWm.4u c.2i.)| 
the Examination of Witness^ ^ (1 Wm.^ - 
c. 22.); Jiidgment and Execution (1 Wm. 4. 
c 7.); the Bankruptcy Court (1 & 2 Wi^. 4. 
c 56.) ; and Interpleader (1 dr 2 Wm. 4. 
'Or £&)• We have also added, though not 
fadonging strictly to this practical class, 
yet as m general importance, ^^ the Re- 
gency Act (1 Wm. 4. c 2.) ; Ae Game Act 
(lfr2Wm.4« c.32.), and one relating to 
the Settlement of the Poor (1 Wm. 4. 
c 18.). ' Among the statutes which did not 
appear necessary to insert at large, were 
the Vestries (1 & 2 Wm. 4. c 60.) and 
Hackney Coach Acts (1 &2 Wm. 4. c 22.) ; 
of each of these we have given an analysis, 
and shown the particular changes wnich 
they have effected. 

We have now only to give a brief sum- 
mary of the other labours of parliament in 
the year. 1631^ which, in a legal point of 
view, may be considered as miaodlaneous, 
though many of them are of great monient 
to the community. 

Our readers are aware that the statutes 
comprise public gehenU acts and puUic 
loeof acts. We shall pass by the latter, after 
naming some of them which have a pro- 
fessional bearing. 

1. Cfthe Crown Property.' — By 1 Ann. 
c. 7. no lease could be made of Crown lands 

MO. LXIV* 



for more thaii thirty one years, or three 
lives ; but the Commissioners of Woods and 
Forests have been since authorised to grant 
leases for 99 years in R^nt Street, Char- 
ing Cross, and the site of Carlton Palace. 

By c5. 1&2 Wm.4., the officers of the 
Duchy of Cornwall are also empowered to 
grant leases for certain terms not exceed- 
ing 99 years, for improving waste land. 

This alteration was obviously necessary, 
in order to induce the investment of ca- 

gital in substantial improvements, either 
>r individual or public advantage. 
' % Cfiht Jie^enMc^ln this important 
branch of legislation we notice the follow- 
ing alterations : — The salary of the Master 

of the Mim^ « fedttoed «Mm aooo£. to 200alL 

t-*Cap»iaN 

An annuity of 10Q,000f. is granted to 
die Queen in case she survive his Majesty, 
who is empowered also to grant Marlbo- 
rough Houses and the Lodge and Ranger- 
ship of Bushy Park.— Cap. 11. 

And an annuity of 10,0002. is granted to 
the Duchess of Kent, for the more ade- 
(piate provision of the Princess Victoria. 
—Cap. 20. 

Roman Catholics, and persons holding 
of them, are now relieved from the double 
land tax, except where the land has been 
purchased subject to the double tax*-— 
Cap. 21. 

The duties on wine are equalised by 
cap. SO.; the duties of customs on cools, 
slates, cotton wool, barilla, and wax, are 
altered or discontinued by c^ 16.; and 
. the excise and drawbi^ on candles are 
repealed by cap. 19. 

The office of Receiver Cieneral of the 
Land and Assessed Taxes is abolished, and 
Inspectors of Taxes are to be appomted 
instead. — Gap. 18. 

8. Of the' Fees of the Common Law 
Omrtg. — By the 11 Geo. 4., and 1 W. 4. 
c. 58., '^ for re^^ting the receipt and fu- 
ture appropriation of fees and em<duments 
receivable by officers of the superior Comts, 

M 
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of common law,** persons were rewired 
to render to th& dondmission^rs apprabted 
under the act an account of their lawful 
fees and emoluments, the legality of which 
.was to be enquired into. But it has been 
. fojund ^difficult in many cases to find any 
certain rule by which the legality could be 
ascertained. It is i^ow therefore declared, 
that all fees usually received for fifty years 
prior to 24th May,) 1830, shall be deemed 
legal, and in cas^ q£ doubt the commission-j 
ers are to consul! the Judges. — Cap. 36. 

if»Ofthe Public Peace, r— It is now pro» 
vided, that two or more justices, upon in- 
formation, on oath of any credible witness, 
thieit any tumult, riot, or felony, has taken 
place, or is apprehended^ may appoint spe- 
cial constables. — ^^ Cap. 41. The former 
act of 1 Geo. 4. c. 87. required the evidence 
' ofjhe persohs. ... 

5. Of the Church* — The provisions of 
29 Car. 2. c. 8. for augmenting small vi- 
carages and curacies are extended by cap. 

'45. By the former act the amount was 
'limited: the present act removes the re- 
striction. We shall probably again advert 
to the general subject of ** church reform,*' 
of which, this act appears to be the com- 
mencement 

In parishes where the population amounts 
'to iOOOi and the churdiesdo not afibrdi 
aiccbmmodation, or where 300 persons re-|| 
^side more than two miles fronf the church, 
'persons may build churches or chapels, 
and the Bishop may declare the right of 
Bominatmg to be in such person or his 
trustees. — Cap. 38. 

6. Of Charities /or Edveation, Sfc — 
The enquiries concerning charities in Bng- 

'land and Wales are continued for two years. 

The first act on this subject was the 58 

' Geo. 3. c. 91 . The dthers are the 59 Geo. 3. 

c. 81.; 5 Geo. 4. c 58., and 10 Geo. 4. 

*c. 57. 

-7. Cf^ Poor. — The issue of Exche- 
quer is authorised to the amount of one 
million for carrying On public works and 
fiahihries for the emplo ymen t of the poor. 
— Cap. 24. 

Churchwardens and overseers are em- 
powered to take kad £or the employme&C 
of the poor, not exceeding fifty acres, and 
to inclose waste lands. .— Cap. 42. 

' And they are also enabled to inclose, 
with the consent of the Treasury, Crown 
land, not exceeding fifty acres. — Cap. 59. 

8. 0/ Turnpike Roadtt and Toll$ 

Cattle going not more than two miles 
along a turnpike road to pasture or water, 
or to be shoed or farried, are exempt from 
toll. — Cap. 95. 

9. OfTradeand Commerce. ^ The acts 



prohibiting the payment of wages In goods 
are repealed by oap/36.; and the prohibi- 
tion is re-enacted, with amendments, by 
cap. 37. 

Provisions are also made relating to i^ 
prentices and young persons employed in 
cotton &ctories and mills, and the hours of 
working. •— Cap. 39. 

The prphibition of the growth of to- 
)>aocOiin.lke Un^t^ Kii^gdom is revived, 
with a proviso in fiivour of Ireland, for 
tobacco^ grown before Jan* 1. 1832. — 
Cap. 13r 

The use of oaths and solemn affirmations, 
formerly reauired in; the Customs and Esq- 
cise, is abolished by cap. 4. ; and written 
declarations are substituted, and a penalty 
of 100/. inflicted for fidse statements; but 
oaths are still continued on the appoint* 
ment of officers, on laying informations, oa 
obtaining drawbacks, &c. 

flCOTLAKD. 

The only acts particularly relating to this 
part of the British empire are those of 
1 Wm. 4. c. 16., for rendering the payment 
of creditors more equal and expeditious, and 
1 & 2 Wm. 4. c. 43., which repeals the former 
Turnpike Acts, and local acts on that sub- 
ject, and eat^ishes one uniform system. 
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The new l&ws which afiect Ireland arv 
somewhat numerous. 

Adrmnietration of Justice m Ireland. — ^ 
The alteration of the terms, the returns 
of writs, the limitation ofNisiPrius sittings 
and the other provisions in England under 
1 1 Geo. 4. and 1 Wm. 4. c. 70., are extended 
to. Ireland, including the regulations as to 
bail, ejectment, &c. — Cap. 311 The ad* 
ditional clauses in the new act relate to 
insolvent debtors. 

Oooemmeni of Ireland. — ' By cap. 
17*9 Lieutenants, instead of Governors, 
are to be appointed for each county by 
the Lord Lieutenant of Ireland, and the 
lieutenants are to appoint deputies. The 
Lord Lieutenant is also authorised to ap- 
point to^'the office of ctofttf rotulorum 
throughout Ireland. ' 

The 15 & 16 Geo. 3^ <' for preventing 
and punishing tumultuous nsingsi,'' is 
amenoed by cap. 44. This act is particu- 
larly directed against persons coropelliiig 
any one to quit a fiurm, against breaking 
into habitations and injuring property, send- 
ing threatening letters, breaidng gad, res- 
cuing prisoners, and encouraging others 
to commit any transportable offence. 

The acU of 47 Geo. 3. c. 54., 50 Geo. 3. 
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e. lOa, and 4 Geo. 4. c 14., for «< pi«veriu 
iDg improper persons firotn having arms in 
Irekad/'.are revived by cap. 4f7. 

There are also other acts affecting Ire* 
land of less importance than the preced- 
ing, relating to the franchise of Galvray — 
cap. 49.; thevaUiation of propertyfor equal- 
ising the rates — cap«51. ; auditing the mili- 
tary accounts-^cap. 52.*; and tbie consolid- 
ation of the laws agaiMt iUicli'distillatiob 
'^cap. 55. -^ "■'■ *»') ] 

Some efforts have lUso been made to im- 
prove the condition of the country, for 
which purpose the Treasuiy may issue Ex- 
chequer bills tor 500,000/L for the extension 
and promotion of public works. — Cap. 33. 
And the Lord Lieutenant is empowered 
•to commission joint stock companies for 
-sinkiDg, embanking, and removing obstruc- 
tions in rivers, &c. ; and such companies 
are to have corporate privileges. — Cap. 57. 

The 50 Geo. 3. c. 103., for « establish- 
ing public hospitals in Ireland," is enlarged 
•by cap. 48. . 

Such is a summary of most of the sta- 
.tntes passed in the aession which closed 
in the month of October. For the titles 
of the remainder we refer to the list coo- 
tatned in the Montlily Records U>r Ju|ie 
and Decewtber,. vol. L p. 169.> .aii4 vQl.ii. 

This retrospect will be usefiil, we trust,- 
in flfaowing at one glance tlie progress of 
eserj kind of alteration and improvem.ent 
jo each dcfmrtment of our national concerns. 
It will show what has been already accom- 
plished, and enable us topoint out whatever 
.remains to be done. These '* rests," as it 
.were» in the great account, will &cilitate 
.the comprehension of the duties of all who 
are engird in public afl&irs ; and tend to 
hasten further, but, we trust, judicious iip- 
provements. We are willing and anxious 
to lend our humble assistance in the de- 
partment — no unimportant one-— of a 
gradual and safe reform, as well .in the law 
itself, as its various modes of administration 
in the several Courts of justice throughout 
the kingdom. 

PEACnCAL POINTS OF GENERAL 

INTEREST. 

No. XVIII. 

COMMISSION TO EXAMINE WITNESSES. 

In our Monthly Record for April last, 
.we printed the lWm.4. c.22., and the 
jJteration^ effected by it were considered 
anUf p. 403. A case has been lately re- 



ported, which settles the important pointy 
that a commission may now isaue to ex- 
amine witnesses in any place out of the 
jurisdiction of the Courts of law, on motion 
in that Court of law in which the action 
shall be pending. Thb case was as fol- 
lows : — 

R, V. Ricftards bad oi)tained a rule on the 
part of defendant, under stat. l W. 4. c. 22. § 4., 
for a coaitnission to examine witnesses in France, 
and that the trial of tfie^t^use might be stayed 
till the return of the commitoion, on an af&davit 
that the principal witnesses 'resided in France, 
A plea had been pleaded, but issue had not been 
joined. 

Sedgewick now showed cause ; and relied on 
sect. 1., that the commission could only issue to 
the Riog^s dominions and Judges of Courts 
therein. 

Bdt/tey, Baron. — Many cases have arisen, 
where it was highly desirable that commissions 
should issue for the examination of witnesses in 
foreign countries where there are no British 
Judges. Section 4. was enacted, to enable that 
to be done by the instrumentality of a Court of 
common law, which could only previously be 
done in equity or by consent. Suppose a foreign 
ship, insured m En^land^ is wrecked on a foreign 
coast, and the evidence of foreign witnesses is 
desirable; or that a party, similarly insured, 
resides and dies abroad out of the dominions of 
the Crown, and that it becomes material that 
foKisn ta^^ men,, knowing the state gf-t^ 
health, WNiM be examined as to the pomt 
whether the life was insurable or not; the necei- 
sary examinations may be obtained under that 
section at .a small expense. By 1 Wm. 4. c, 2S. 
§ 1., the act 13 Geo. 5. c. 63,^ as far as relates to 
the examination of witnesses in India, is ex* 
tended to " all places under the dominion of hii 
Majesty in foreign parts, and to the Judges in the 
several Courts therein ;" and had the act of Wm.4. 
been confined to such places, section 1. would 
seem an adequate provision, without making 
any provision for examining witnesses, except ia 
places where the King has Courts. By section 4. 
of that act, the superior Courts of law may order 
a commission to issue for the examination oF 
witnesses on oath at any place or places out of 
theiurisdiction of the Courts. 

The other Barons (Garrow, Vaugkan, and 
Boiiandf) expressed at length the same opinion 
as Mr. Baron Bayley.^ Ducket v. Wright, I Tyr. 
50S. 
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REPLY TO THE " VINDICATION 
OF THE NEW BANKRUPTCY 

COURT."* 

■ • 

To the Editor of the Legal Observer. 

Sir, 
In your Number published on the 22d of 

• See ante, p. 148. 
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,Octob6r last, I' read « letter to the Lord 
Chancellor on the subject of the oeir 
Bankruptcy Court, signed «< A Barrister," 
and I remember being particularly stmdc 
by the triumphant exposure which it con« 
taioed of the whole measure. I only hope 
that its author will favour you by refdying 
to the elaborate answer which was at- 
tempted to be madeipitmyour llut N«»* 
ber, in the lettet%«ied <« A Solicitoii'^ 
Should he not do't)$, ferhap^y oil will pevu 
mit mci to make • few remarks on the last 
comniunicatioD. 

I may first obeerre, that the answer is 
rather late i» arriving. The. <' antidote ** 
ivould have bad ,a greater chance of b^ing 
effectual, if it had been given one week, in« 
stead of two months, after the *< poison** h^ 
been swallowed. The ** Vindicator,^ how- 
ever, shows some prudence in his del^i as 
he has been able to matve his defence, and 
to make hk answer much more complete. 
vPius the Barrister's letter, as is stated iu 
the first paragraph* was writtep on (he MS^ 
and not on the. act; but your last cor«> 
respondeat, having lived two months longer, 
produces the act, and eacdaims triump]|- 
.antly> << I defy you to show me all the clauses 
af which you comidain. Where is the 
claupp giidng the official a^igj^af^ ^/. f« 
fcn^? Where ar^we cUi^uses giciwgente^ 
and liberal aryaDgements for tMrSiremeut 
•f the officers of the Court?'' Your last 
correspondent is right : they are not in the 
act : they were, however, mserted in the 
bill by the person who framed it ;and it was 
thus sent into the House of CommoDsby the 
Lord Chancellor. And why, let me ask, 
were these clauses omitted in the act? 
8imirfy becaine they were too gross even 
for tneappetiteof the majority who passed it. 
-The fact of their insertion showed so much 
^orance of the sulnect-matter of the pro- 
ject, and so determined a love of ^bmg^ 
that they could not be supported. They 
were therefore abandoned by the defenders 
of the measure^ The biU was defeated to 
.that extent, and the fact of their omission 
is any thii^^ but in favour of the measure; 
and your corresp^deat would have shown 
more wisdom u'Wbad not dwelt upon iC 
In fact, I suspect th&t when he quesUens 
the candour o^ the <<' Barrister," he did it 
On die old principle 'of warding off an at- 
tack on his own weak point - 

The " Solicitor "^ next states, that in ad- 
dition to the persons mentioned as support- 
ing the bill, Mr. Cam|d)ell and Mr.,jP6pys 
should have been mentioped. As your cor^ 
respondent says so, I am willing to be» 
Ueve this fiict $ but let me fiBk him how 
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often they ipokci onit ? 4ad how oflen tSe^ 
voted for it ? Must he not admit, that "£ 
they were in favour of the bill, their supb- 
port was sufficiently lakewam* Neither 
will I dwdl on the ftcts, that Mr.Canpbdl 
i»>acting in open concert Irith the pitesenc 
government, and that Mr. Fepyt is SoUcitoci^ 
General to Uie Queen* 
' Your cofroBpoiident then goes into lii# 
iftmipafalMir expeMses of*tha <M and new 
iystems^^Has thi*)iani%r die su^oetbaa 
been gi^n in detatt, and the espomiveness 
of the new system proved by your eev*- 
respondent <^F.,*'* any further mention of 
it by me is unnecessary. 

Your correspondent the* alludes to the 
^ Barrister's *? statement as to the patron- 
age givei^ to the Lord Chancellor by the 
bill. But, alas for him } he cannot answer 
either the facts or the infesences of his op- 
ponent. Not one vrord does he say about 
the four Judgeships, the six commissioner- 
ships, the two registraiships, or the eight 
deputy registrarships, the country oom- 
ihissioners, or the compensations. The 
only point he questions is, that fees oik 
country commissions are still to be paid t^ 
the Secretary ^ Bankrupts, and tlmt thia 
officer is to be npermantnt instead of a re- 
movable one. lie does not say that the 
Hecratarf ef^Bankrupts.^is notk-to seeoM 
Aese ^es, 6rHtel h» office is Mm la be 
motteaUe, but he leaves this to be inlerred; 
and this is tiie only reply he makes to the 
convincing reasoning or the ^ Barrister " on 
this part oi the measure. 

Your correspondent next becomes quite 
vapturous oil the. point of the ChanceUor'n 
giving up the selection of the official as- 
signees. ^ Did ever Chaneellor," he asks^ 
<« so give up such patronage belere ?" He 
is not/satisfied by your stating the ftct^ 
but he would fain hai»e had vou announce 
it in some pecidiar way. Now, Sir, what 
does this extraordinary abandonment turn 
out to • be. The • Lord Cbanoellov appears 
to hand wet somefve hundred applicati^m 
^r these 'skuataons^ to e«^in merchantn 
and bankers, who, he requests^ will mnke 
the propenselection* H is adbar cnt s inas^- 
dtaCely^Mdtarit kggms: ^ t h e n e wspap ert. i^ 
echo thii wonderful self-devotian, and hia 
admirers proclaim it arn mirade of.p** 
triotism. The five hundv^ are tfaten^ 
by this process, reduced- to one him- 
dred, «nd the one hundred to forty, an< 
the forty are handed to the Lord Chan-^ 
ceUor^ and he then selects the thirty. The 
choice is in reality made by the Lord Chan» 

■»■■*■ 
- - * ilRl^, p. 13»; • 
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eeHoTfc Your conrespmdeDt w«iiid^» bo 
doubt, outrageous, if I hinted that, even in 
the aelectioii of the forty, it might not be 
tmpotsible for the Chancellor to interfere in 
faTQ<ur of any one, directly or indjrecUy^; I 
inay juat suppose, however T- for such thinffs 
do happen -T- that a nod or a gesture might 
escape the noble Lord byaccickni: hemight 
just casually observe, tljjat Mr. 4* P^ ^^* B. 
would possibly do i aadtjben sny^y ligteniB>^ 
ebl^Dg Irieqd taiightdbance tqiiieVit ag^ia 
to Ae worthy telectbrs. The .Gbaucellor 
m%ht thus -^ not that iie would -^ be.able 
to oblige his frieodstand spare himself the 
pain of giving four hundred and sixty re- 
finala. To be sure, the wishes of the Lord 
Chancellor on sucba point are- of no con- 
sequence ! He would have no influence on 
such a point — not he! Then the whole 
plan of the delegation might be got up as a 
made! The outcry might have been sq 
great that it was necessary to appear 
lo ndake some sacrifice; but then who 
would make this insinuation ? Not I, Sir ; 
but still your correspondent must not talk 
so loud about the i^an, or he will resemble 
Mrs. Candour in the '< School for Scandal.** 
«-*the Chancellor .will. never be so^ill off 
as when he undertakes his defence. .One 
other obserratioB as to this ; — bow- baa. tlite 
aalMTlioiKnniedout? Has il'me* a^Mfiril 
«ion In #» «ity or elsewiwr^ .How loi^ 
should I pause for a reply Irom the ^ 8ol^ 
dlor" as to this ? 

Your correljpondenl next steps forward 
to solve the dimculty as to the country com- 
missioners, and he does it after the true 
Alexandrian ftshion. He boldly says, that 
the country commissioners may practise 
either at the barer as fiolieltors. -^< The 
prohibitory dauae applies cnly to the per- 
A>ns holding ofiices in the Courts and not 
to occasional employment." But why ? and 
how ? It is 80, because it is so. This is his 
hi^y way of clearing up the -doubt. Your 
correspondent has the authority of the Se- 
cretary of Bankrupts for tliis, it is true, who 
arrivee at the same eonckwionby theaame 
easy method. He has issued a notice, it 
seems, to this effect; and also infiirma the 
pFV^IteiWlion, 'tint^iio : anujtij/ coiriiifsaibneni 
ef'bankrupta will be appointed until the 
next summer dvcutt. I will iM^t stop. to 
enqtdre what fB^t-the Secretary of Baak- 
ntpts has to pass a constmctaon on an act 
ef parKament ; but I will say that this diffi- 
culty is by no means disposed of; that the 
deferring the choice of the country commis- 
sion^rs shows that it has been felt in the 
proper quarter; and that it must be re- 
moved before that part of the measure can 
come mto operation. 
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' Your correspondent next observe^ that 
the Gasette has e^own you that a Chief 
Jndge is found <* who is univdrsaHy ap- 
proved by all but those who flattefM them- 
selves as being better entitled to the office.* 
Indeed! your , correspondent must liave 
ipoved in a different professional^ circle from 
mine, if this, be so. x knoir there is a litUe 
knot of men with whom the Chancellor can 
4p no wcong ; but; anymij; all others I have 
lii^urd a v^ry different i^j^oUf 
^ The Jtidget are ranged -t« a terrible show 1 '* 
As to this I will sav nothing more,lmt 
that I hope that they will ftot verify the pro- 
phecies made concemihg them. 
* And now. Sir, allow me also to give you 
a word of advice, of which your correspond- 
ent has been so bountiful to you. Go on 
steadfastly in the course you have marked 
but to yourself. Expose, without hesita* 
tion, every attempt to corrupt or to deceive. 
Turn not either to the right hand or to the 
left. Be influenced by no private feelings 
6f your own. Be not dazzfed l^ the rank 
or influence of the proposer of any nfeasure, 
but scrutinise it most rigorously. This will 
be your noblest duty, and the best service 
which your work can perfbrm. I will do you 
thejusticeto8aythatthis,sofarasIhaveseen» 
has hithert&'b^en ihe^co^duct wluchf-you 
have poi*fat*a. Cdtttintf e it, arid "yod wHTdd 
an essential benefit both to die profession 
and the public. 

I am. Sir, 
Your most obedient Servant, . 

PHILO-BAaaiSTBR. 

LiDColn*s Inn, Jan. S. 1839. 



ON THE STAMP DUTY ACTS. 

Nd. I. 

The important nature of the stamp duties of 
Great Britain and Ireland, their great burden 
on society, their unequal pressure, the com- 
plexity of some enactments^ the incongruous 
formation of the scales of duty, and the ma^jr 
eomplaints and difficulties thence arising, -7- are 
sufficient to induce a review of the whole system, 
with a hope of contributiag to some amelioration 
of the same free from coinplexity and confusion*. 
Let roe venture a few remflfts. 

For full thirty yean pasl^ the legal profession, 
the members of which are undoubtedly best 
able to decipher this matter,, have shown extra- 
ordinary' reluctance to interfere in its exposure. 
By exclamations of censure they have occa^ 
sionally expressed their dislike, but have shrunk 
from employing the requisite means of obtaining 
a remedy. Surely, if an imperative duty does 
not, the necessity of self-protection and motives 
of interest will, ere long, call on the legal profes- 
sion to watch aad investigate the nature and pro- 
gress of thestamp daty syHem. The late Mr. 
&ik when at tlie head of the govemmem, 
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thought, proper to yield to the luggeitiohs of 
^fgal gentlemen, and why should not the profes- 
sion in the present day expect to be heard, and 
use diligence in raisug their voice, upon a 
question with which they must be so well 
acquainted? 

Stamps are of ancient origin. We find them 
mentioned in 2 cap. 44 Novel, of the Emperor 
Justinian, who orclere4 that the registration of 
legal records should be upon stamped paper 
only. By the Dutch iM'French they appear to 
have been re89rte4l0 for the purppses of re- , 
venue; as also by the English government, from 
about the year 1694 until now. In this country 
they have ultimately become a severe scourge 
to society in every transaction of life. 

The svstem of stamj) duties in its original form 
was, perhaps, not particularly objectionable ; the 
impositions being simple, and not very burden- 
some, but whether caused by the necessities of 
the state, the suggestions of flattery, or the 
cunning of office, we have, of late years, to 
complAm of much narrowness of mind and 
meanness of purpose, besides a want of judgment 
and discretion, in the formation^of modem^stamp 
duty acts of parliament. 

See the duty on appraitemenW, Valuations for 
the purpose of ascertaining the legacy duty pay- 
able, are exempted from stamp duty. IVow, 
this exemption should, in justice, be extended 
to valuations for the purpose of obtaining a re- 
turn or increase of administration or probate 
duty. 

If We next look to public morals, we find a bar 
thrown across the patm»f industry, l^ym^wns, first, 
of a4ttty on indentures oi appreniiaethip, varying 
from 20/. per cent, to 6/. 1 It. 6d, per cent, on 
the amount of premium given * ; and given with 
the sole view of enabling a child to acquire the 
knowledge requisite to his obtaining a livelihood 
— ^ch premium, perhaps, raised through a pa* 
rent's anxious cace, patient toil, and unce^ing 
industry; and, secondly, of a duty (120/.) on 
articles ofderktkip to attorneys, solicitors, proc- 
tors, and the like, equalling in mapy instances 
full 50/. per cent, on the amount of premium 
^ven. Ivor is this heavy impost alone deemed 
sufficient ; the practitioner must pay a further 
dutjr of 23/. on his adminion to practise his pro- 
fession; and after such admission, an annual 
'duty (in London and Edinburgh) of 6/. for each 
of the first three years, and 12/. for each and 
evelry succeeding year, named certificate duty. 
Can such a system be justified by sound reason^ 
judgment, of discretion ? 
' ^ The certificate doty places the attorney, soli^ 
citor, and proctor, o»lR»£rH>ting with the hawked 
or pedlar, who is reared to td^e out an annuffl 
licence to prevent his being deemed a vagabond. 
All these facts will clearly appear by the fol- 
lowing sketch of the stamp acts : — 

* The duty on a premium of lo/. (the most 
usual amount in the mechanical trades) is 2C#. 
for each part of the indenture ; t. e, 40«. on 10/., 
or 2C/. per cent. The duty on a premium of 
200/. is 12/. on the original, and 35f. on the 



" Adrnhnm of attorney, lo&ltor, or pitictorv 
25/. duty. 

^ Practising without having been admitted*— 
penalty 100/., and incapable to maintain pro- 
ceedings." 

** ApprenticeAip and derhtMp (not to attor- 
neys, solicitors, or proctors), premium — if a sum 
of mone^, or the value of any other matter or 
tMng, paid or secured, given, assigned, or con- 
veyed:— 
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— 40 

— 75 

— 150 

— 85(1 

— 350 

— 450 

— 550 

— 700 



Duty 
percent 



ii13 6 8 

9 7 6 

5 6 6 

6 3 4 

5 10 

6 4 3 
6 18 10 
5 15 5 
fi 19 3 



** ArOcied of derhhip to attorney, solicitor, or 
proctor (Courts at' Westminster and Iloctors* 
Ck>mmons), 120/. duty; and for the counterpart 
or duplicate, 1/. }5$. duty." 

Note. — Pretuming a premium of 600/. to be 
paid with any such derk, it shows the duty to exceed 
20/. per cent, 

" Certificate to be taken out yeariy by every 
admitted attorney, or solicitor, or proctor, or not- 
ary public, if residing within the limits of the two- 
jjtennv post in £nglandy or in the oi^ of Bdiii- 

*< If been admitted three years or upwards IS/, 
duty, 

" If not been admitted so long, 6/. duty.** 

With reference to the facility afforded in the 
collection of stamp duty through the medium of 
the members of the legal profession — we must 
defer that subject at present. 

By the foregoing extracts, it u not meant to 
be contended that the lower ratio per cent, 
should be increased, but tliat the higner nlio 
should be reduced to a due state of proportion ; 
since, under the existing system, the tax falls 
heaviest on the smallest sums; that b, on persons 
who are least able to pay it. 

Carey Street, I. A. H. 

30th December, 1831. 



REVIEW. 

Anew Laio Dieiionary $ containing a Con* 
cite Exposition of the mere Tenmqf Art^ 
and such obsoUie Words as occur in old 
le^alfhisioricalyand antiquarian Writers. 
By James Wishaw, Esquire, of Gray*a 
Inn. J. & W. T. Clarke. 

We have delayed, for some time, giving 
pur opinion on this work, vrhich is written 



counteqwirt; i. r. 13/. iSs. duty, or 6/. 17#. 6d. ?» a plan that vre approve; and vre think 
p^ cent. I it has been diligently executed. Jn ad- 
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dilMNi to tliekitrinfiic merit of the book» 
we notice it for the purpose of observing 
on this class of legal publications. We are 
of opinion that there ought to be two kinds 
of Law Dictionaries : the one, a brief ex* 
position of the signification of technical 
terms in the law and its practice; the 
other^ a species of Encj^clcjxBdia^ The 
iniproYed editions of old *< Giles Jacob, 
Gent** are of the latter desajption, and 
Mr. Wishaw's work is of the fSrmer. Th< 
larger Law Dictionary is onej i\(f Abubt, oF 
considerable merit, for learning, accuracy, 
and comprehension, of plan ; but for many 
purposes it is too extensive, and for others 
too limited : it is more than a Dictionary, 
and not an Encyclopedia. Within the li- 
mits which, probably, the proprietors have 
prescribed, we allow that as much has 
been accomplished as could be reasonably 
expected; but we think that a work like 
this of Mr. Wishaw was needed for the 
use of the students of the profession, and 
all those, who are interested in the juris- 
prudence of their country. 

It is probable that the separate treatises 
which exist on every branch of all- the de- 
partments of the law, sufficiently supply 
the place of those Encyctopsdias, which 
are deemed essential, not only in science 
and literature generally, but iq. inaiyr of ite 
iBubdivisions ; ^though it is not improbaSv 
that a work of such a nature, under certain 
limitations, in an improved form, and <X)n« 
ducted by able and well known authors, 
wovdd be acceptdi>le to the profession, and 
reward those who undertook it. 

The work of Mr. Wishaw is free from 
the observation which we have thus made 
on his more ambitious competitors. His 
phm is to condense the mass of information 
which the student has to acquire; to pre- 
Bent it in a compendious form, and enable 
him to refer readily to the subject he seeks. 
Thus his attention is not diverted from his 
purpose, nor his time lost; and to these 
advantages are added tlie not insignificant 
ione of iSieapness. 

It is properly observed by Mr. Wishaw, 
in stating the utility of the work he has 
submitted to the profession, thaft 

^ Each science abounds more or less with 
Cecbfiical terms, and th^ may be considered as 
in some meonire proportioned to the com pli- 
cation or abstniseness of iu particular i^^steni. 
Th^ technical words made use of in the theory 
and practice of the law are both many in num- 
ber, and so far removed from the expressions 
of ordinary language, as to require much inter- 
pretation. No work" (he says) « confined ex- 
dniively to the exposition of the common terms 



and phrases of the laiw, has been pnbliriied for 
nearly a century. Numerous Law Dictionaries 
have been compiled within that period ; but as 
the principal clbject their authors had in view 
was the compressing into a narrow compass 
the substance of the many voluminous works 
which have been written from time to tiuie on 
the statute and common law, they have failed 
to supply a work of which the public, and ebpe« 
cially the profession, have long felt the want. 

/ We have here takeOfthe liberty somewhat 
to curtail the author's fireface ; and he sub- 
sequently states that — 

" The work which bears the nearest resem- 
blance to his volume is thftt entitled Les Ternm 
de la Ley^ which first appeared about the year 
1618. Several editions have been subsequently 
published ; but from the lapse of time since the 
publication ofthe last edition, the book has become 
of comparatively little value to the modern law- 
yer; whilst the laborious and highly esteemed com- 
pilations of Dr. Cowell and Nfr. Blount are con- 
fined chiefly to the exposition of terms made use 
9f in the laws and customs of the Saxon, Danish, 
and Norman kings.*' 

Under these circumstances, Mr. Wishaw 
appears to have been well justified in ven- 
turing on this publication, which, though it 
may not be needed by the long-practised 
lawyer, must certainly be. particularly useful 
to the younger members of the profession, 
and to no meonsiderable class erf amateur 
]awyer»«sd legisktora* ">'' 

Mr. Wishaw states, in conclusion, that 

' ^ The definitions have been carefully collected 
from authors of established authority and re- 
pute; and a great rariety have been adde^l^ 
which have never hitherto a{)peared in any Law 
Dictionary." He observes that "the change 
of times, the alteration of laws, and other cir- 
qumstances, have not unrarely induced modern 
writers to give a different definition to terms of 
art from those of their predecessors ; and when 
such has been found to be the case with men of 
equal eminence, the compiler has thought it the 
better mode to insert the explanation of both j 
and thus to idSbrd the student an opportunity of 
selecting that which the opinion of the profes- 
sion, and his own experience, may pronounce to 
lie the most corrects 

In addition to this part of the plan, the 
explication of obsolete words of frequent 
occurrence in ancient legal and historical 
records, char^ra, toUI, and registers, has 
formed a further portian of the work, which 
renders it still more useful to the learned 
reader. 

The authority of each definition or ex-* 
planation appears to be carefully given; 
and we have no hesitation in recommend- 
ing the book to those classes of studenu 
and readers to whom we have referred ii| 
ihe course of these observations. 

M 4s 
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RfiMARKABLE TRIALS. 

!No.vm; 

THS TtfREB SCHMIBTS' CA8B. 

(CoacMed from p. !¥>•) 

TbcfOf h there was some discrepancy between 
these witnesses as to tame, that was easily iic- 
coonled for without ant suspicion of falsehood 
in' the ease of personr who had no clock or 
watch in the house t9 i0fi# to, and pwdcukrl^ 
in a long and da^k nigte'iA February. The onljr 
question was, Which^nad made the xiearest ao^ 
proach to the truth -r^ a question of considerable 
ntiportance in reference to the possibility of the 
gnilt of the accused. Taking a medium between 
the difi^rent periods, and supposing Schmidt to 
have reached his house accompani^ by his wife 
about a quarter past nine, and to have been 
again found in bed on her return about balC^ast 
ten, the intervening period of an hour and a 
quarter was the whole time during which it was 
possible the crime could have been committed, 
fhe blow had been given by all accounts at a 
^piarter past ten ; the ale-house, where It took 
place, was at the distance of about a mile and a 
quarter from Schmidt's housj^ and the path of a 
murderer going to or stealing home from the 
scene of nis crime is seldom the most direct 
one. SupDonng, however, that there was time 
enough to have reached the spot, (Completed the 
crime, and returned, which was barelv possible^ 
Dras. it likely that a murder so cool and treacher- 
ous w^uld be perpetrated by one whp had b^n 
labofioiislv and industnouslv toilingjrar^tbe sup- 
port of nis family the whole evemn^^ by his 
mother-in-law's fire— ^ who had peactobljr re- 
turned home and gone to bed with his child — 
that a bdng so slow and slu^sh in his inteHect, 
so incapable of acting with decision in the ordi- 
nary amurs of life, should all at once, as if the 
scheme had long been matured, seize the instant 
when his wife had left thie house, to spring up, 
hurry to a distance, lie in wait for, and deli- 
berately murder a fellow being, and then be 
found quietly asleep at home in the course of a 
quarter of an hour after the crime was perpe- 
trated ? This, if the testimony of his wife was to 
be believed, — and there existed apparently no 
reason to doubt its truth, — was, to say the least, 
in the highest degree improbable. 

But the red spots upon the handle of his axe? 
How were these to be accounted for ? The ac- 
cused answered, that if subfa spots existed, of 
wluch he knew nothing they must have pro- 
ceeded from a swelling b the hand, produced by 
beat, which ha4 burst ft^ cjaj before. But the 
swelling, it was answer^Jl^s t4>pnthe right hand ; 
the stains are on the apper part of tne handle 
near the blad^ which is held in the l^ hand ; 
if the stains had been oceanoned by blood iow* 
ing from the swelling on the right, they must 
have been on a different part of the handle eb- 
threly, near the bottom. The accused replied 
thatlie was what is generally termed left-handal, 
imd that in jiewing, contrary to the usual prac- 
tice, he held the lower part of the handle in his 
left hand, and the upper in his right ; a statement 
which Was corroborated by his mother and others 
who were acquainted with him. Farther, the 



medical officer of theConrt, on ^aminii^ tiie 
Stains, expressed his doubts whether they mtre 
really stains froin blood atall, since they appeared 
to rub out more eanly than they would have done 
^ ^ey had proceeded from snch a cause. ^ On 
this around of suspicion, thereforei it was e^dent 
bodung could now be rested. 

The examination of the axe showed fiuther, 
that it could not well be the weapon with which 
the wounds liad been inflicted. The wooad 
icaused by the rblow o^an axe striking stnng^t 



idown, BJoi dM drawn' 4<>°S 1^« H Mbre eat, 
pt like^ ir»B longer iStW thte eto of the 
!blade it8el|! But here the length of the edge 
was only niree and one-third inches, the length 
of the wound four inches; while the cut in the 
leather cap which had been diidded, was four 
aiid one-third inches in Idngtb. The form of 
the wound in the bead, too, which at both eddis 
came |;entiy to a pomt, seemed irreconcilable 
with the broad and equally defined indsion all 
along, likely to be made by the blade of an axe. 

Even the slender support aflbrded to the ac- 
cusation by the charge of a previous imprison- 
ment for theft was next removed. The prisoner's 
vindication of himself was found to be substan- 
dally. correct; — while his good character for 
sobnety, industry, simpltdtj. and good nann 
for years past, was established by a mass of 
evidence. 

TliQS, one by one, the grounds of suqpicioo 
which had at first appeared to be assuming so 
firm and compact a form, crumbled away ; and 
though Chritophet Schmidt was not yet finally 
JMerated, it .was fHdent that as mauler* it^ooA 
mRlpeifdy ai^iiicea fWim the dMi^ wAr^ertMiK 
But as the doud of suspidoo passed off ioofli 
Christopher, it gathered for a moment rDond 
the heads of his nemesises the Great and the 
Little Schmidt, inhabitants of the Walch Street. 

Both of these individuals, as already men- 
tioned, had been acquainted with Ruprecht; 
and, so ftir at least as occasionally carousing to- 
eether went, had been for a time among his usual 
boon companions, llidr inttmaey,- however, 
for it never seemed to have amounted to fnead* 
ship, had been suddenly put an end to in conte^ 
qoence of a ouarrel, in which Ruprecht eoc in- 
volved with tne surveyors of his oistrict, F^ed- 
mann and Gotz, in. the course of which the 
goldsmith, having publicly made some uafonnded 
and abusive chaises aeainst these officisd personsi 
was convicted upon Hie evidence of his foraier 
acquaintances, tne Schmidts,- and sentenced to a 
short imprisonment on bread and water. Ru- 
precht had retaliated by an action of daouige* 
. ftglHnst GfiCi^^ Frieiina|in,i«irhiah was^ sciU'ia 
dependeno^ at the time 6f his death. Was it 
possible, theti^ that these persons had made Use 
of the Schmlclts, who had previously given tlicm 
the benefit of thdr testimony i^aiast Ruprecht, 
as instruments of thdr reren^ agatast tbehr 
pertinadbus opponent? Posrible certainly ; •«- 
but in the hignest degree improbable : for the 
surveyors appeared throughout the whole pro- 
ceedings with Ruprecht to have acted with the 
greatest idiscretion and forbearance ; ^ad their 
general character was that of m^ utterly inoa* 
pable of any act so atrocious, particularly from a 
motive so inadequate. Not less satisfactory was 
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the report as to the character of the supposed 
adorsy the Schmidts, w))o were remarkable in 
their neighbourbood for their industrious and 
honest conduct, while the proof as to their not 
having committed the crime was finally placed 
beyond a doubt by the evidence of several wit- 
nesBes, who spoke to the fact of their having 
returned home early on the night of the murder, 
and not having left the house till next morning. 

Two other circumstiinQes at this thpe oc- 
corned* as if to show tl^. endlessness of thb 
seareh ^er S^hmi^:--j7jAe one, 4Brtwo other 
Selmidts were iliscfiyerecvnpt iooi^^vine in' 
the town, but in the suburbs, and ona.of theoi . 
the woodman generally employed by pieringer, 
Roprecht's son-in-law ; but a^unst peither of 
these was any trace, of suspicion found. The 
other circumstance was, that it was now as- 
ootaioed that Ruprecht had not only varied iii 
his accounts as to the residence of his supposed 
nswssin, but that in some of his conversations 
with his relatives, when asked if he knew who 
had injured him, he had answered in the 
negntive. Perhaps then the whole was a mere 
vision growing out of the eonfusion of his mind 
at the time, and his mixing up the idea of a 
woodman's axe, which he naturally enough 
imagined had been the instrument of his deaUi, 
with the recollection. of the two woodmen, the 
Schmidts, who had played so conspicuous a part 
in the proeeedii^ at the insfanee of the.jur<F 
mocB. 

Long indeed before this conclusipa had been 
eome to, it fauad occurred to sopoe pf the c^cial 
pm$mm ^thii thevjwere procMcfiQii onja wrogk 
socBt^aoAthat the actors in Ae v^lany werejp 

bvloimd nearer home* 

When Ruprecht uras found in the passage^- 
aediately after the blow, the expressions he 
used, it will be recollected, were — ** Villain, 
with the axe 1 '* And shortly afterwords, ** My 
daughter 1 — my daughter 1 ** These had been 
natufnUy interpreted at the time into an ex- 
pression of his. anxiety to see her; but circum- 
stances subsequently emerging seemed, to render 
it doubtful whether his exclamation did not bear 
a less favourable meanin|^ - i • . 

The matrimonial life of Bieringer and his wife, 
it appeared, had been long a very unhappy one. 
Her husband for a time constantlv complained 
to his fiither-in-law of her love of dress, and her 
^qpiarrekome temper; which on one occasion had 
reached sueh a height, that she had been sub- 
jected, to an imprisonment of forty-eight hours 
for disturbing the peace of the neighbourhood. 
This last remedy had been found more efficiv- 
cions. than tW.#reyiaia oompl^U^^and froj* 
that time down to <tbe death brituipfecnt, tSf 
couple had lived on tolerable tenm. 

Not set, however» Ruprecht aod his son^in-law. 
fiiaringer, who was a oian.of some education and 
refinement o( manners, had never concealed th^ 
dislike with whioh he regarded the vulgar pro- 
penodes of bis father-on-Iaw ; a^id this, wlded. to 
iis.cQniplaints against his wife, had so irritated 
the oU man* that he never spoke of Bieringer 
but in terms of violent hostility. But a few days 
before his death, he had called him, before his 
own servant, a damned. villain, whom he would 
never speak to even if he were on his death-bed. 



Actuated by these feelings towards htm, Riw 
precht had for some time past determined to 
make a will, hj which his. property, which he 
was to leave his daughter, was to be placed en* 
tirely beyond the control of her husband ; and 
thb intention he had announced, aboot two 
months before his death, to his daughier, and 
more lately to his apprentice H(%ner, to whom 
he assigned as his'reason his determination to 
disappoint that villain ^ son-in-law. Nay, 
within a few hours of hift murder, he had sent 
for Hogner to assist hhn In juranging his papers, 
ai^ h^ &ied the foffdmg Sunday for com- 
pleting the long-projected^testament. This in- 
tention he had announced In the hearing of his 
servant. From, some one of these sources his 
determination might have been conimuivicated 
to Bieringier ; a sumcient motive for the removal 
pf the testator would thus have been furnished; 
and unquestionably there was a singular coin- 
cidence in point of time between the conver- 
sation of Fridi^ afternoon and the murder tip 
night, which favoured the suspicion that they 
might stand to each other in the relation of 
cause an(|[ effect. 

When the intelligence of his fiither-in-law's 
being wounded was first brought to the house of 
Bieringer, be observed to his wife coldly, and 
with an appearance of ill humour, that she must 

go over to see her fa^h^r, to whom something 
ad hapi^ened, adiding, " we have nothing but 
plague with him.*' The conduct of the daughter 
when she came into the ale-house seemol to 
soi^e of the spectators to display a want of 
real feeliMi One of her first concerlb was 
to see '^KSbier her httHk had his ke^Ya^ut 
him,. and having ascertained^ that he had. sh^ 
took possession of, and walked away with them. 
With the removal of her father from the inn tp 
his own house, all her lameqtations ceased. She 
appeared, -as some of the witnesses ^state€(y 
scarcely to treat him with ordinary kindness, 
and to ^ve grudgingly, and of necessity, what 
was necessary for nis comfort. 

While the investigatiqn was proceeding against 
the Great Schmidt, she displayed a singular 
anxiety to increase ;the suspiaon against him, by 
reporting conversations with her fiither which no 
otner person had heard ; in which, besides point- 
ing out Schmidt the Woodman as his murderer, 
he was made to add *' he was a large man." Her 
own husbanc^ Bieringer, it is to be observed, 
was very small in stature. She made great 
efforts to be allowed to (ye present when Schmidt 
was confronted with her father, alleging as her 
reason, that she wishei} to remind him of the 
.omniscience of God^ wlgcfa might, perhaps, lead 
him to confession jl m the others, she was 
assured, were innocent of the criroe.^ 

Thete attempts to ftrow suspicion on one 
who was dearly proved to have had no concern 
with the murder, ihe other, suspicious circun^- 
stan(;es in the conduct of tb^dali^hter, the situ- 
ation in whicn Bierii^ger stood with hisfather- 
in-hiw, a^d the ceinptatioh to make away, with 
Kupreclm arising from the intended execution of 
the testament, left at first a strpog impression 
pn the mind of the judge that Bieringer, or some 
emissary of bis^ would be found to be the mur- 
derer. 
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Here, also^ however, as in tbe fonoer casei, 
the grounds of suspicion vanished, one by one. 
Into thin air. 

That the words ' my daughter ! ' uttered by 
Ruprecht, truly denoted nothing else but his 
anxiety to see her, appeared from the faet men* 
tioned by his sister Clara, that such was his con- 
stant practice, when any thing unpleasant or 
vexatious happened to him, and also from the 
evidence of the landlady of the Holle, who 
stated that she herself had first suggested send- 
ing for his daughter, to which he assented by an 
affirmative nod of hvi head. Rieringer's cold- 
ness and indifRsrenc^ when the news of the acci- 
dent were delivered to him, were such as might 
have been expected from one who, for a long 
time before, had been on terms of mutual dis- 
like with his father-in-law ; but by no means 
easily reconcilable with the supposition that be 
"was himself, mediately or immediately, his mur- 
derer. The inferences arising from the deposi- 
'tions of the first witnesses as to the insensibility 
evinced by the daughter, were entirely neutraU 
.ised by the evidence of others, who described 
tier conduct as dutiful and affectionate in the 
highest degree ; even the taking the keys from 
.her father's person appeared to have been done 
at the suggestion of the surgeon who was pre- 
sent, and who imagined that the murder might 
have been committed as a preliminary to rob- 
bery. Her accusation of Schmidt might have 
been founded on expressions feall^ used by her 
^ther, whose mind \i was now plain had often 
wandered after the blow. And tne anxiety with 
which she followed it up was natural, and even 
laudfi^, supposing her to have once adopted 
the Idea that Schmidt was the rourderef • Even 
the ground-work of the whole suspicion, name- 
ly, tne supposed motive arising from the intended 
execution of the testament by which his wife^s 
fortune was to be placed beyond Rieringer's 
'control, was completely shaken ; for it was found 
that there was not even probable evidence that 
ever such an intention had reached his ears. His 
wife stated that she had never communicated 
to him her conversation with her father, which, 
from the indifferent terms on which they lived, 
and the consideration that it would have been 
an advantage to her had her father lived to carry 
Ills intentions as to his will into effect, appeared 
extremely probable ; nor had Hoener, his other 
confidant, divulged it to any one. The maid, who 
'had been present during' the interviews with 
Ho^er on Friday afternoon, eoually disclaimed 
having ever spoken of it. His orotner and sis- 
ters had never heard of Ruprecht's intentions. 
Finally, there was distinct evidence that Bierin- 
ger himself at least had not been the murderer; 
because, at a quarter past ten, when the murder 
was committed, he Wis proved to have been 
quietly seated in the parlour of the Grolden 
lish. The result of the preliminaiy investLga- 
'tions on the whole was to satisfy the judge that 
no real ground of suspicion existed other 
against Bieringeror his wife. 

Even after all these failures the investigation 
was not abandoned. The servant who had been 
called upon to point out the name of any person 
who had done business with Ruprecht snortly 



before his death, mentioned that three persons, 
appearing to be ofthe regimental bacnd) had beea 
in Ruprecht's house on the morning of the 
murder. On enquiry, it was ascertained that 
this statement was correct, and the three men^ 
who turned out to be oboe players in the bancL 
were forthwith taken into custody. Itiappeared 
from their own admission, that one of theoij 
ProschI, had procured a loan of twenty-two 
florins from Ruprecht shortly before; that the 
creditor had become clamorous for payment, 
and that tii^ debtor, accompanied by the other 
two, Miiht'and Spit^art, had called on Ru* 
precht o^ the Frida^ taornfifg, with the view of 
obtaining some delay ; and that Ruprecht had 
fixed the following morning for accompahj^ng 
ProschI to his brother-in-law, from whom he 
s«d he expected to receive the money. Add to 
thb, the opinion, which from the first had been 
expressed by the inspecting physician, that the 
blow seemed to have been inflicted by a sabre ; 
and there was enough to warrant the judge in 
thinking that here, at last, he might have stum- 
bled upon the real murderer, iiere also, how- 
ever, tne rising fabric of evidence was* at once 
overturned by a clear proof of alibi on the part 
of one and all of the suspected assassins. 

And here, at last, justice was obliged to give 
up the pursuit; nor has any light been since 
thrown upon this strange story. 



LAW CUSRKS' SOCIETY. 

*1fnioNG8T ttfe vai^ous plans wfatcb Hive been 
adopted, and the societies which have been 
formed, to advance the respectability and pro> 
vide for the necessities of professional men and 
their families, it is remarkable that one class of 

{>ersons belonging to the profession should so 
ong have been entirely overlooked, both as ro^ 
gards their present condition and future ne- 
cessities ; and it is surprising that it should not 
have occurred to any one, or, if it has been 
thought of, that no attempt should have been 
made to establish an institution for the benefit 
of attorneys' clerks and their families when they 
can no longer support themselves. We throw 
out this hint, in hopes that the matter will be 
immediately taken up, as we are persuaded such 
an institution would receive ample support froija 
the liberal part of the profession at large ; and 
we particularly invite tne attention of the nui- 
merous respectable individuals filling situations 
of trust and confidence, as principal asmstants 
bx^ attomei^: offices, to tbe c(|lisidenitioB ofthe 
subject ; and earnestly recommend to such aa 
are likely to have most influence with their 
principals, to lose no time in endeavouring to 
secure their co-operation, to call a meeting, and 
frame rules and regulations for ** A Law Qerki^ 
Society," preparatory to submitting the same to 
a general meeting to be forthwith convened. " 

* We shall be happy to afford every assistance 
in our power towards promoting this laudable 
object. 



Nw) Meehanico^LiffaiJhiveiUim.-^Qmma^ Law SUHngt* 



16$ 



NEW MECHANICOLEGAL INVENTION. 

To the EStor of the Legal Ohsereers. 

Sir, 
I BBO leave to •uhniit to you a curious roe- 
chanical discovery which I haVe invented and 
completed after great pains and trouble; and at 
it may turn out to be of great service, as well to 
the profession which you represent in your 
widely-circulating publication, as to the public, 
I trust that neither you n<^r tjie StamllOffice will 
charge ma advectis€«ff«ntJuiy. . - '1 

It is now fully admitted, as it has been \m 
down lately by the highest authorities, that the 
great use of a Judge is to get through bntit^u, 
and to decide— if right, well— but at anv rote to 
decide. This being the most approved modern 
niie, I have lately turned ray attention to the 
invention of a machine, which, while it places 
me, as I flatter myself, above all other inventors 
of mechanical wonders, (and which, I assure you, 
bad far greater weight with me, as, ifi wet, is 
evidenced by my low charges,) will benefit man- 
kind to the latest period of iU existeace. 

Not to keep you longer in spspense, my in- 
vention (for which I have taken out a patent) js 
nothing less than a new mode of dispensing the 
great system of justice in this country by means 
of mechameal, ietf-acting, setf^adjtutmgautom^ 
Judge: They show, Sir, the high pitch to which 
nwchinery has arrived in this happy country; 
and when I have mentioned some of their 
merits, I trust that you wHl, at least, give me 
an order for one as your 9ub-«dilor. ^ 

. I wrarraftt them, Sir, to get throjgh bittincp 
with the most extraordinary despatch. They will 
answer for all Courts, equity as well m com- 
moo law; but the equity ones I particularly 
seooramend. They are made in the semblance 
of the living reality. A silken robe Aowb oyer 
their beautiful proportions; and theu* wigs, 
foowy as the top of Chimborazo, are perfect 
models of their kind. Suppose, Sir, there is an 
arrear of business : you take your patent equity 
Judge; you clap your thirty causes, or what not, 
in the paper; you lift up your patent equity 
Judge's leg, and you wind him up. It will 
clear iU paper in six hours without difficulty ; 
every now and then it will smile, and nod. 
To be sure, it cannot hear or understand a 
great deal; but then, Sir, it decides slap-dash, 
without hesitation. Then, you naay depend 
ttpon it ; and that, as you know, is Ifhe point. U 
it iifu up its right hand, it decides for the plwn- 
tiff; if the left hand, for the defendant ; and U 
W a peculiar «M ei^iya rooveroen^.(for which 
a slight additional charge is made\ for decidrng 
en ^s. It has no bowels, but then a Judge 
4iould not have any ; and it is so arranged, that 
no. earthly pcwon, not even 'he inventor, can 
tell whethef it wUl hold up its right hand or its 
left. This adds creaUy to the interest, and 
keeps every body in suspense ; b^ing just as Xair 
for the one party as the other. But the great 
triumph of the machine remains to be told, u 
is thisT^ : —We all know how long and tedious 
the speeches of some coiinfed are. I have a 
i»medy fof this. The arms of justice are pro- 



verbially long, and I have token a hmt from th» 
saying. If, therefore, a counsel shall speak before 
one of my equity machines beyond a certain 
time, out comes a long arm, when he 1^ ex- 
pects it, from under its robe, and knocks hiin 
down. There is a glorious plan. Sir, for getting 
through business ! Tliia is the way to keep the 
bar in order ! But I have not done yet. Sir. 
Every now and thfeti the machine will put out 
his leg, and trample the solicitors in the well of 
the cSurt under foot. This is sometime without 
any cause; but it will- teach them to take care 
what they are about, and ««pedite business. 

Then, Sfr, think of the ^eapnesk Instead 
of Eiving my Lord Chancellor liis 20^., or 
my Lorl Chief Justice his KXJOOOi^ I call your 
attention to the following low scale :— 

To i& patent self-acting Lord Chan- 
cellor, with peculiar movement 
for deciding costs . - - «0 

To a ditto Master of the R6Us, . 

with ditto - - -15 

To a ditto Vice ChanceHoi^ with 

ditto -• - .^ -; ; 15 00 
To a ditto Lord Chief Justice of 
K. B., C. P., or Exchequer, 
without movement - - 14 . 
To a ditto Puisne Judge, without 

movement . • - ; -10 o O 
N.B, No extra chaise for going cu-cuit; 
and allowance made if more than one taken. , 
And after this rate all the judidal «tuations 
throughout the country ma;r be filled. Thus, 
Sir, thia. contrivance combines elegance witU 
chwipnei and utility ; and hoping that H^OI 
be favoured with your distinpiished support, 

I am. Sir, 

Yours, &c. 

' ' ft 



[We have inserted this letter, and think it will 
be considered as not inappropriate to this season 
ofthcyeaip. — En-] 



SITTINGS OF THE COMMON LAW 

COURTS. 

kino's bench, 

manf Term, 1832. 

IN TERM. 
MIDBtBSBX. 

Thursday - Jan. 12 
Monday - - 16 
Saturday - - 28- 



L0MD0M< 



Monday - Jan. 50 



AFTER TERM 

Wednesday - Feb. 1 1 Thursday 



Feb. 2 



The Court will sit at Eleven o'clock on the 
12th, 16th, and 28th of January; at Twelve 
oMcirk on the 50th ; and at Half-past Nine on 

"^cSZ £% list on the 12th and 1.J of 
Jannaof, not disposed of on those days, wUl be 
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tried l>y adjournment on FWday the 15th, Sa- 
turday 14th, Tuesday 17th, and Wednesday the 
18th, being sU successive days. Undefended 
causes only wilj be tried in London during the 
Term, 012. on Monday, the 50th January. 

eOHMOK FLEAS. 

IN XBItM. 

LONDdN. 

Wedaesdi^ > - January 18 

Thanday ^' *> - - 19 

Wednesday ^'**ft- ' • --^ 85 * 

Tfaunday •K' ,?♦ • ; - 8« 

iUrlrER TERM. 

MIDDUSSX. I UWOQV* 

Wednesday - Feb. 1 | Thursday - Feb. S 

The Court win sit dt Eleven o^clock in die 
forenoon on each of the days in Term ; and at 
Half-oast Nine precisely on each of the days 
after Term. 



BXCHBQUEa. 
IK TERM.' 



MXUDLBSBX. 

Monday • Jan. 16 
Monday ^ . sj 



LOUDON. 

Thursday . - Jan. 19 
Thursd^ - - '96 



' ' AFTER TERM. 

MIDDLESEX. I LONDON. 

Wednesday - Feb. 1 I Thursday - Feb. E 

The Court will sit at Ten o'dock.' 
' When the sittings fall on a Monday, the latest 
Bmc fer entering caus^ at the Maruid*s Office 
Is Ki^t o^ciock m die evenihg of ne previous 
iVidayl 
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SUPERIOR COURTS. 



LORD CHANCELLOlf^. COURT. 
JnaiSDICTION IN LUNACY. 

" Tkit Court hat not jurudidum m the matter* 
of lunaticif uniest they are found to Be ht^ 
' natici under a commtnon of lunacy^ or they 
are parties in a cause in Court. 

The Lord Chancellor^ in giving judgment upon 
the petitions in the matters of three lunatics, 
said the three cases came within the same rule 
of decision ; •—' there was not a commission of 
lunacy in any of them ; and there was no cause 
in Court to which the lunatics were parties, or 
to which an order niade upon the petitions 
could be referred, llience arose the question 
for the Lord Ch ancq Ue^to o»asider| how fiu* he 
could or ought to interuire in- matters of .that 
sort, where no commission was issued, and 
where there was no cause. If he had iurisdic- 
tion at all under such circumstances, tne cases 
of these lunatics were such as would well warrant 
the excitjse of it. The. first wa^ the^petition of 
a.sister, wJio behaved with the greatest kindness 
to the lunatic ; and her application was for an 
ord^ to have paid to her a part of j per Qept. 
consols, in which the lunatic is interested; and 
without that payment this sister' mu«t be out of | 



pocket if she continue to maintain the hinadc 
The second petition was for an order on exe- 
cutorr and trustees to pay monies due to, the 
lunatic, who was in distressed cirdirostances, 
and refused parish relief. The trustees did not 
think themselves safe m paying the money.^rith- 
out an order. The third potion presented -« 
case in which the lunatic was entitled to an 
income of 119/. a year; but bdng in trust, the 
trustees resisted the payment because there was 
no one to «ve them^^a discharge^ althocigh they 
were anxinks, in other respeets, to pay the in- 

feome iMMP&t^r tdpifiae^^k eonaliittotf ^ 
lunacy. ^'ik{\ these cases weore sdffidenliy stmn^ 
to induce his Lordship to make orders if he 
could; but after bestowine his best attention 
on this subject, he found that he had no soch 
Jurisdiction. I^ was true, there are cases in 
which this Court made orders, although there 
was no finding by a commission ; but tlwn there 
were causes in Court; and the parties inter- 
ested in them being all before the Court, the 
jurisdiction arose to the Lord Chancellor. In 
the case in 19 Ves^, there was a creditor's 
bill (we suppose his Lordship meant Ex parte 
Margery in re Sherwood, in the cause Sherwood 
V. Sanderson), but the circumstances there were 
in other respects diffbrent from those of the 
present cases. In the case of the lunatic, in the 
cause Bidgevm v. Darwin, 8 Vesey 67., there 
was a (Commission issued, and after the jury 
found the lady there not insane, there was an 
application to Lord Eldon, Chancellor, for a 
new commission. Lord Eldon smd he would 
flat put.he»jaa 4be e xpense of aatthar caow 
mbsion, but would direct two plmicians to 
consult with others who saw her before, and to 
visit herself; and after the physicians made 
their report* he (Lord Eldon) issued an injunction 
to restrain the lady from making a will, or exe- 
cuting any other instrument except in man- 
ner directed by the order. Now, a search was 
made for this order mentioned in the report, 
and it was not found ; so that what Lord Eldon 
is there said to have stated can be only an oiiter 
dictum, and can have no hieher authority. He 
(the Lord Chancellor) dia not see how this 
jurisdiction came to be exercised ; but although 
one did not see the oritin of it, nevertheless, as 
it was exercised, be had no doubt it was bene- 
ficial to the unhappy persons who were the 
subjects of it ; and it was propter to exercise it, 
if exercised in a cause; but if there w«re no 
cause, however strong the circumstances may 
be, it would be carrying the jurisdiction too fiu* 
to make an «cder. If there was an evO in this, 
i^teaghttotjMr remedied »ia mawhet way:«tMi^' 
Whetesome'ai^ it was hi k^u^ to extend kop 
jurisdiction, he would not do so in a matter 
which wo6ld bring the jurisdiction into mestion 
with those who might be disposed to resist it. 
InrtSc^tl, *) 

Arsley, \ Lunatics. Dec. SB. 1851. L.C. 
Wlnsor^ \ 



ri(fi CRAUfCEttOI^S COURT, 

JvxiSDic^iON or ♦the couaT in BAKXBUPTCT. 
On, a petition being called on, 

MV. X^nlght said, that so many petitions had' 
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Iseen- fixed for hearing on ihe 9tli, that it vaa 
rery doubtful whether they could all of them be 
<letenniiied by his Honour before the 1 itbyivhen 
the new Bankruptcy Court would sit; he thought 
howerer, that the case just mentioned would be 
amuieed between the parties before that time, 
mod tnat it would be unnecessary to trouble the 
Court with it. 

Hie Fiee QumeeUor said, that if he found 
himself nnable to dispose of the renunntng peti- 
tkrtis before the new Cbuft pome into operation, 
be would make vav^ord^^ after t|^ period, if 
Mr. fiarher, or vxfM. tha^i^w tfmfMtn, wpnki 
draw them up, provided there shoiSal^su&cieat 
maehinery in existence to render them Talid. 
If be were to send tiny matter back to the com- 
missioners, it would be useless, as- there would 
be then no such a body sitting. He entertained 
BO -doubt, however, that his jurisdiotion in mat- 
ters of bankruptcy would remain after the 1 1th. 

Mr. Pepya and Mr. Kmgkt said, that the Bar 
perfectly concurred in the opinion expressed by 
his Honour, and would certainly act upon the 
prindpie. It was likewise generally thought 
that tne -Court could order a refereaee in mat- 
ten in bankruptcy to a Master in Chancery, and 
that his report would be as effective as a report 
of the commissioners. 

Mr. Jatob said it would be a great saying of 
expense to suitors, if his Honour cpuld deter- 
mine the cases which had already come into 
thi«Co«lt,— ilnoft. Dec 31. 1831. V. C. 

BOLLS COUBT. 

▼ucDom ^kHD .piHi€a^axB.^aaur mr A«|a 
noN.^-^FurvliB.' ' ^^ 

A plaintiff may read evidence from the depa^ 
tiiiont in a cause, to disprove a case made by 
a defendant by his answer^ although the 
plahttW^ has not specifically met that case by 
his bill, 

WhffU a, purchaser is aware that puffers are^ 
employed to bid^ he will not be mowed to' 
escape from his bargain on the ground that 
he was induced by their biddings to gjn>e an 
increased price. 

Semble, Althon^ puffers be emphy^ ot a 
ade iaUkovt the knowledge of the purchaser ^ 
yet he can only escape from i&tt cfnlract in 
ease the. smn at which the. property was 
inoeked down to hnm was bid upon the bid- 
ding cf a pisffer^ nor can he escape from it 
where the previous bid<Ufig was fHW bonA 
fide. 

On the 1 1th 4>f May, 1899, a M» was hdd, 
under die diREtiass of the f^ainriiB, of some- 
messuages and lands in Berksairtfi^kiae;^ when*,, 
lots S. 4, 5, 6, 7. and 15. w^e -pureliased by 'the 
defendant, who then paid down* SKtL by way of 
deposit and in part or the purchase jnonej. 

This bill was filed by the vendors for a specific 
performance. 

The defendant by his answer said that there 
were or was, or at any rate appeared to this de- 
fendant to be, at such sale^ besioes this defendant, 
certain other, or some or one persons or person, 
who from time to time offered biddin g for the 
isid lots, and in parttcutar oilbred tiuding^ in 



competition, with htm for such of the laki lots as 
he so ofiered hidcfiogs for, and who, as it then 
appeared to him, and was fully believed by him, 
were or was* bond fide bidders or a bonH fide 
bidder for such lots; and that some of such lots 
were, as it then appeared to defondani; and was 
believed by him, purchased by certain, or some 
CMT one of such persons or person ; and in par- 
ticular, that such several parsons or person, or 
some or one of them^made or appeared to make 
repeated btddings in conipetition with him for 
the several lots wherpof he was ;So n$ afore- 
said dechured the purchaear, as well as for the 
other lots, for several of whWi he the defendant 
also made biddings at the said sale, but which 
were then bought in; by reason whereof the 
several prices or sums at which the de^ndant 
wast deckred the purchaser were greatly in- 
cveaaed in amount beyond, the sum origmally 
o^red by him in such bidding. And defendant 
said that he was in, fact mamly influenced by 
such apparent eompetition in giving the priee* 
which he from time to time in the course of 
such biddmgs olfered for such lots, and was 
from the consideration that some other person 
or persons so as aforesaid appeared disposed to 
oiler higher prices for the same than he ithu de- 
fendant) had so at first offisred, iad|ieed tp 
inerease such \m biddings, by means whereof he 
was so declared such purchaser of such six lots 
and at suqh prices aa aforesaid* And the de- 
fendant further said that he had since and lately 
cBscovered that such persona or person were not 
bond fide, bidders or a bond fide biddec, but were 
or ^i»> jp facty employed ^ or on the behalf of 
rthe saiaiofiiplainant for tb« purpose oS-hoffmh 
i^g the prices to be obtained for the samc^ fagr 
means whereof such competition as aforesaid 
was made to appear to him, and was by bin 
believed to exist. And the defendant farther 
said, that he had sinee also diseovered that 
none of such lots was sold at. such sale, ex- 
cept the said lots whereof this defendant waa 
declared the purchaser as aforesaid. And the 
defendant further said that no notiee was given 
at such sale of any biddin|^ being lyiservea on 
the'part of the sellers, or ot any pfSison or per- 
sons being employed on their behalf to bid at 
such sale. 

And defendant submitted that such conduct 
was a fraud upon him; and that, under the cir- 
cumstances aloresttd, he ought not to be con- 
sidered as the higheil biddiir for, or die purchaser 
of, the said seveoal lots, or any of them» and that 
the said 'memorandum so signed by him was not 
in any respect binding uppn him, but, on the 
contrary, ought to "be di^ered up tp be can- 

The defendant o tjet Wm theiiUe. 

The ifoUowing fadfr appeared upon the 



The defendant had been emploved as a soli- 
^toorln some arrangement: as to the monies to 
arise by the sale of one sixth part of the pro- 
per^, and told the'phnntif*s solicitor that he was 
induced to become a bidder for theproperQr 
from having for many years known and been 
acquainted therewith. 

The ptaintiff^s soUciltor met the defendail on 
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'tbe fboming of the day of lale on part of the 
property, and proposed to him that he should 
bid for the TariouB lots on behalf of the vendors 
in order to prevent the same from being sold at 
a sacrifice ; to which the defendant replied that 
he could not do so, for be intended to become 
a purchaser himself. 

On the 51 St of May» 18S9, the plaintifrs so-, 
lidtor delivered to the defendant an abstract of 
title, and then stated to him that several lots 
had been bought in on behalf of the plaintiff at 
the sale by auction, as he had previously stated 
to him some days before; and the defendant ex- 
pressed a desire to purchase the lots so bou^r 
in, and to know the prices and terms. On 
the lOth of November, 182^, the plaintiflTs so- 
licitor sent him a letter, informing him what the 
K'ce of the rerauning lots was. On the 5tb of 
cember, 1829y in an interview between the 
plaintiff's solicitor and the defendant, the latter 
declined to purchase the remaining lots, but he 
then made an appointment for comparing the 
abstract with the title deeds, and which was 
done on the 19th of the same month. On the 
S5th of May, 1830, and several times after- 
wards, the defendant sent several queries on the 
' title, which were answered, and the investigation 
of the title was proceeded with. 

In July, 1850, and not before, the defendant 
told the plaintiff's solicitor that he was an un- 
' willing purchaser, and that he should require 
the strictest evidence of title. And on the 20th 
of December, 1850, and not till then, the de- 
fendant wrote to the plaintiff's solicitor that he 
should resist the perlbrmance of the purchase 
on the ground of title generally, Md also that 
the sale was not a fair one, there -having been in 
Udders at the sale by auction to run up the pro- 
perty, without i^iving notice thereof. 

There were, m fact, three persons appointed 
to buy in for the owner, and who did attend the 
sale. Lots I. and 5. were sold before the 
anction, but were put up and bought in for the 
owners* Nothing was sold, in fact, at the sale, 
but what was purchased by Mr. Hanson, the 
defendant. 

The auctioneer was examined by the defend- 
ant as to the biddings; but it appeared by his 
deposition, that he only noted tne amount bid 
from time to time, except as to the last bidding, 
and it (Md not appear wtiether a real bidder, or 
a bidder for the owner, made the bidding next 
preceding that at which each lot sold to the 
defendant was knocked down to him. 

Mr. Pemberion and Mr. FUher for the pbuB- 
til&. 

Mr. TSreilave and «Mr. Spmrier for the dc* 
fendant. 'jr- 

In the -course of the cause, the junior coun- 
sel for the plainttfis was about to read evidence 
from the depositions of their witnesses to the 
cross interrogatories of the defendant, for the 
purpose of disproving the case made by the 
answer of the defendant, when the counsel for 
the defendant objected to any evidence being 
read to a point not made by the plaintiffs part 
of their case by their bill; but the Court held, 
that the plaintiffs might examine or cross-ex- 
amine witnesses, not only to the case stated in 
the bill, but to repel the case stated on the 



answer ; and might read any deposi^iom in. tbe 
cause in evidence for that purpose. 

Judgment per Curiam. It must be presumed 
that there was a puffer for the lots. Prior to the 
statute imposing an auction duty, it was held 
that the employment of a puffer would vitiate 
the sale. By that statute it was provided 
that a vendor buying in by himself or agent, 
should not pay the auction duty. That act has 
been considered notice, that it was the practice 
to einploy a person to bid for the vendor ; and 
the Court were inclined to think, as Lord 
, LoughboPDagh said ik CarW v. Partotts\ that it 
was the practice to emplov a puffer. The Court 
.could not conclude that the bidding of the de- 
fendant was a bidding upon a puffer ; and the 
Court was of opinion that by the employment 
of a puffer, the bidding of the defendant not 
being upon the bidding of a puffer, the de- 
fendant could not escape from the contract. 
Id this case the purchaser appears to have had 
express notice tiiat puffers would be employed, 
and must perform his contract. 

Decreea accordingly, subject to a reference 
to the Master to investigate the title. — Birck 
and oikeri v. Ramon. ISov. 19. 1831. M. R. 



COURT OF KING'S BSNCU. 

(Before the Four Judges.) 

PLBA of puis DAHREIN continuance. 

CONDITIONAL VERDICT. 

Where one o/twa defendants pleaae puis dar- 
rein continuance, the pUantiff should take 
his verdict condiUonallj^ as to fnm^ or t^e 
t Cuurt will set it aside. 

Assumpsit against two defendants. . Plea of 
non assumpsit f on which issue was joined. 
Shortly before the trial, one of the defendants 
pleaded jnds darrein continuance his bankruptcy 
and certificate obtained under it. To this the 
plaintiff demurred, on the ground of an allied 
defect in the plea. The plaintiff, however, 
pressed on the cause, and it ultimately came on 
for trial, and was accordingly tri6d on the gene- 
ral issue, and a general absolute verdict found 
for the plaintiff on it. A rule to set aside the 
verdict having been obtained. 

Sir James Scarlett showed cause. He con- 
tended, that the plaintiff had a right to press bis 
cause on for trial, notwithstanding the plea sum 
darrein continuance; and that it could wora no 
prejudice to the defendants that the verdict be 
taken in that way. 

CampbeU, conlr^ submitted, that as the ver- 
dict stood it could not now be questioned. The 
course proper for the. plaintiff to pursue would 
havd be£fflPltirtake the vcNict absolutely against 
the defeadaot who had merely pleaded the 
general issne, and conditionally a^nst the one 
who. had pleaded puis darrein continuance. So 
that, in case the Court should be of opinion 
that the plea was bad, the verdict would then 
become absolute ; and if of opinion that it was 
^ood, it would fall to the ground as to the de- 
fendant pleading it» As tlie record now stood, 
there was this incongruity — that the plaintiff had 
proceeded to trial upon a plea by the defendant 

* 5 Ves. jun. 625. note. 
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f»kieh ' he hiad nibseqiMndy iibandoned, .add 
where the defendant bad by a subsequent plea 

? laced his defence on an entirely different issue, 
f the Court shoold uph<^d this verdict, the de- 
fiMdant would lie without remedy by a writ of 
error* as his plea pmt darrein contmuance would 
not appear upon the record ; and it could not 
new properly be put on the record. 

Per Curiam, In this respect the plaintiff has 
misuiken his course. He should have taken bis 
verdict contingently in the manner suggested by 
Mr. Campbeliy as to th» defendant |iybo had 
pleaded /MM darr^ ^oaftm^iwop, R^kiMntly, 
tberelbre, we feel ourselves bound to make this 
rule for setting aside the verdict absolute. 

Rule absolute. — JnonjfntouM. M. T. Nov. S5. 
18J1. K.B.' 

PRACTICE. COUttT, 
BAIL.— * FOREIGN AMBASSADOR'S BBRVANT.* 

The domestic tervaai of a foreign aambatiodor 
eannoi become baU. 

Comyn opposed bail on the ground of his 
being a dotneitic servant of the Stoediih ambas- 
isador. In case it should become necessanr to 
resort to process against the person to enforce 
the liquidation of the d6bt, he was privileged 
from arrest. Tlie plaintiff would thus be de- 
prived of his remedy. 

Liitledaie J. rejected the bail, but allowed 
time to add another, on producing an affidavit 
that the defendant's attorney was not aware j)f 
the fact at the time of putting hini in. 

Bail rejected;— L«?A'# BaU. M.T. Nov. 14. 
1851. IL B. P. C. 






VAIL. — NOTICE OF JUSTIFICATION. 

Itis sufficient^ under the rules of T. T. 1831, 
io state tHe residence of the bail far the last 
six nu>nihs in the notice of bail, uMout re* 
peating it in the notice ofjustiJieatioH. 

Steer opposed bail on the ground that the no- 
tice of justificatlpn did not state the residence 
of the doaI during the last six months, which he 
contended was necessary, under the new rules 
of Trinity term. 

IMtiedaieJ, It is not necessary, where the 
residence for six months has been stated in the 
notice of bail. 

Bail justified.— ^i^/ BaiL M. T. Nov. 14. 
1831. K. B. P.C. 



NOTES OF THE WEEK, 

LAW REFORM IN AMSRICiU 

TiiB President o£*^^ United jltstc^ in 
his last address, delivered Decaaniber 6. 
1851, • gives, the following recommend- 
atioQ as to the abolition of imprisonoient 
for debt : — '* I would also recommend 
-to your consideration the propriety of so 
modifying the. laws for enforcing the pay- 
ment of the debts due, either to the public 
or to individuals suing in the Courts of the 
United States, as to restrict the imprison- 
ment of the person to cases of fraudulent 



concealment of property. The personal 
liberty of the citizen seems too sacred tp be 
held, as in many cases it now is, at the will 
of* a creditor to whom he is willing to sur- 
render all the means which he has of di87 
charging his debt." This is in conformity 
to the bill which we stated had passed the 
Senate of New York. (Vol. II. p. S52.) The 
present state of the law in America on this 
point was also given in our second volame^ 
p.79*ef«e^. 
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ANSWERS TO QUERIES. 

COMMON LAW. 
IKFAKT TRADER. P. 60. OJltk 

It has been decided that an infant is not 
bound to pay for goods bought to trade witli. 
Vide Bull. M. P. 154. But debts contracted 
during infancy are a good consideration to sup|> 
port a promise made to. fjay them when a per- 
son is of full age. Infancy may be given in 
evidence upon the general issue, orit «nay be 
pleaded. Dull. 152. 

And \i here a defendant pleads infancy, and 
the plaintifiT replies that the aefendant confirmed 
the promise or contract when he was of age^ 
the pInintiF need only prove the promise, and 
the defendant must discharge himself by proof 
of the infancy. 1 T.R. 648. Christ Notes to 
Bla. vol. i. p. 466. 

I • . nuATiov. P.jaon/^. 

It is evident, a bond of indemnity given to th« 
overseers of a parish for the support of an ille- 
gitimate child is valid; and the case .spoken of; 
but not cited, by ** A Constant Reader," is on 
some account an exception, of which there are 
but very few in cases of this descriptioD ; and I 
believe nothing but an act of^ bankruptcy 
on the part or the obligor would discharge, 
him from his bond, or render it inefiectual. 
Maintenance is held by Blackstone to be the 
principal duty of parents to their bastard chil- 
dren. If the putative father or mother run 
away from the parish, the overseers, by direc- 
tion of two justices, may sell their rent, goods 
and chattels, or order to bring up their bastard 
child. Black. Com. vol. i. p. 458. 

And it has been decidea that if the father 
gives a bond to indemnify the parish, and afler-* 
wards neglects to provide maintenance for the 
child, the parish ofncers may relieve it without 
an order from a justice, and may recover the 
ihoney advanced in an action upon the child. 
H.Bl. 253. H.B.A. 



EJECTMENT. — COSTS. P. 80. Oll/^. 

It was held in Doe v. Hoe (1 Chitty*s K. B. 
199.), that upon a motion made to stay proceed- 
ings in a second ejectment, until the costs in* 
the first had been paid, the only question is, 
whether it is in substance brought to try the same 
title ; if so, the rule is of course. (And see also 
4th ed. of Tidd's Practice, p. 538.) 

w.a 
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QUERIES. 

' LAnr or PSOPXRTT AKD CONVEYANCtNG, 
COPTHOLO. — PAYMENT OF FINE. 

G. S. by will bequeathed a copyhold estate 
to his widow S. E. and A. B., their heirs and 
assigns, upon trust to permit his widow to receive 
and take the rents for life; at her decease to 
pay the same to testator's sister, C. B., for life ; 
and after the death of the turmor, upoa trusty 
as to one moietv, fm testator's niece P. B. in 
tail, and as to the other moiety, in trust for the 
said A. B. in tail, with cross remainders; and in 
de&ult of issue of f>. B. and A. B., then ever. 
The trustees are about applyiiw for admission ; 
and ai it i^ concetred the admission of the 
trustees will operate as the admission of the 
several tenants for life, and the persons ti&ing hi 
remainder; by whom ought the fine on the ad- 
mission of the trustees to be paid ? — by the first 
tenant for life alone, or jointty with the second ? 
or ought the several persons in remainder to 
contribute ? And if so, in what proportions ? 

LAW or LANDLOMD Aim TENANT, 
RENT. — SHSaiFF. 

A. causes an execution to be levied on the 
goods of B, for the recovery of a debt due to 
aim. B, is indebted to his landlord in a year's 
rent. After the levy, and before the sale of 
^.*s effects, his landlord gives the sheriff notice 
that a year's rent is due to him from B. The 
sheriiT sells B*% effects, having previously re- 
ceived notice from the solicitor qf a creditor of 
B.^ that he (J?.) had comtaiitted an act of ta^. 
ruptcy, and that a docket was intended to be 
struck against htm, which has accordingly since 
been done. Can the sheriff successfully resist an 
action on the case, at the suit of the landlord, 
ibr selling and removing A's goods, without 
having first paid to him (the landlord) a yearns 
vettt? See the case ofi>rv.2xi0e#, 15 East, sso. 

T. I. 



INSOLVENT. 

A. leases premises co B. B, takes the benefit 
of the Insolvent Act, and C is appointed his as- 
signee. For some time prior to ^.'s petitioning 
to take the benefit of the act, and extending to 
the present moment, there has been continuing 
breaches of the covenants contained in the lease. 
The assignee has not accepted the lease. Is it 
necessary for A^ prior to commencing the eject- 
ment, to make an application to the Insolvent 
C^ourt, to compel the assignee to accept or de- 
diae the lease? .« A. Y,^ 

rmAcncM, 

DIB8 irON JUEIDICI. 

Are Good Friday and the day following^ and 

Easter Monday and Tuesday next, die* non 

Juridici f It appears to me that they are. See 

1 Wm. 4. c. 70. $ 6. and 1 Wm.4. Sess. 2. cs. 



is. If they be, it would be itall lb«t pMe* 
HtioDers should be oautioiis^ lest they aukm 
their writs returnable on any of those days. 

I observe that Vincent Wiof, following Frai>- 
cis Moore, Physician, penists m making Easier 
term next commence on Monday the 16th of 
A|iril, instead of Sunday the 16th; being of 
opinion, I sappose, that the decision wids^ 
resiMct to the commencemeDt of last Trinity 
tern Is not hiw. It is to be hoped thiA the 
mistakes which occurred in Trinity term will 
not take place in Easter term next; or th^ 
may be lihttsidered more fiital. 

^ J. C. 

cons. 
About the commencement of the long vah> 
cation,^, instructed Ids attorney to commence 
an action against B. ; the attorney wrote, de- 
manding payment of the d^ but no notiee 
was taken of the application. On the com- 
mencement of Michaelmas t«m the attorney 
wrote a second letter, threatening proceedings 
unless the debt was paid, ^.'s answer to the 
messenffer was, ** I^roceed." The attorney ac- 
cordingly instructed his agent to issue a hUUat: 
two days aflerwards B. sent the amount of 
the debt to A, without the knowledge of the 
attorney. Under these drcumstanoes, is the 
defendant B. liable to the costs of the writ ? 

A. C. 



MISCELLANEA. 

i ■ ■ ■ 

8im XATTBSW HALS. 

A GKNTLXMAN scut a buck to Judge Httle, on 
his dreuit, that was^ to have acmise tried U^bre 
him that assize. The cause being called, and 
the Judge taking notice of the name^ asked *^ if 
he was not the person that had presented him 
with a buck ?" and findms it to be the same» the 
Judge told him " he could not suffer the trial tp 
go on till he had paid him for his buck :'* to 
which the gentleman answered, '^ that he never 
sold his venison ; and that he had done no more 
to him but what he had always done to every 
Judge that came that qircuit.^' This was con- 
firmed by several gentlemen on the bench. But 
all this would not prevail upon the Judge, nor 
would he suffer the trial to proceed until he 
had pdd for the venison. Whereupon th6 gen- 
tleman withdrew the record, saying, ** hB would 
not try.hu cause before a Judge who suspected 
him to be guilty of bribery by a customary 
civUity."— 2>r. Burwifi Ufe of Sir MuUkem 



Loan BACON. 

It Is related of Lord Bacon that he had one 
peculbr temper of body, which was, that he 
always fainted at an eclipse of the moon, tholigh 
he knew not of it, and considered it not.-^ 
^Uo^i SUUe WcHkiei, 857. 
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ON THE MISAPPLICATION OF THE 
REVENUES OF THE INNS OF 
COURT. 

No. III. 

Term has now again commenced, and it 
is proper that the enquiry into the misap- 
plication of the revenues of the Inns of 
Court should be pursued ; an enquiry suffi- 
cient to rouse all the energies, and which 
1 trust and believe may be attended with 
successful results. The benchers of the 
several Societies have now re-assembled: 
and here I must again disclaim all connec- 
tion with any vulgar attacks upon these 
gentlemen, which can be made by no 
one acquainted with them or possessed of 
proper feelings. No : let this enquiry be 
undertaken step by step, commencing 
from the earliest period down to the pre^ 
sent time ; let it draw its strength and 
support from historical sources and plain 
common sense; let it convince all interest- 
ed in the matter that the demands which I 
shall make are just, reasonable, and neces- 
sary; but let it remain untinged by the 
faintest shade of personal feeling. This I 
may truly disclaim ; but, standing on the 
high ground of fairness and justice, I call 
the attention of the benchers of these So- 
cieties to the subject I earnestly exhort 
them either to purstie this enquiry with 
me, or, what would be better, to make it for 
themselves. I call on them to Supply the 
pressing wants of the times, assuring them 
that it is only from the present moment 
that their responsibility commences; and 
that although this enquiry is neither 
prompted nor carried through from any ill- 
feeling to them, yet that it will be pursued 
coolly, patiently, and steadfastly, admitting 
at the same time that their predecessors 
have been to blame : — 

Experiar quid concedatur in illos 

Quorum Fa(nn]ine& (eg^tur ciais atque Latinfl. 

NO. LXV. 



I have already exhausted tlie three first 
heads of mf subjeH; viz. 1. For what pur- 
poses were the four Inns of Court founded * ; 
and h<fw were the gifts *and benefactions 
to them intended to be applied? 2. How 
have they been anplied ? and,' 3. How are 
they now applied ? 

I now come to the fourth head — 

How are the revenues to be applied better 
than at present f The ' answer is plain ; 
tbey should be devoted to their original 
pulrpOse, to instruction in the science of the 
law. The whole system of legal education 
should be altered and restor^ed, with all the 
addifional advantages that can be borrowed 
from the present times. The two great 
objects to be attained appear to me to be 
the establishment of readers or lecturers in 
.each of the Inns of Court; and a proper 
examination before the admission of a per- 
son to 'practise as barrister, conveyancer, 
or special pleader.' 

Each of these objects should be separ- 
ately considered ; and, first, I shall make a 
few observations on the apparent advan- 
tages of establishing lectureships on law in 
each of the Inns of Court 

The appointment of competent persons 
to deliver lectures on the various bittiches 
of. ike, law of this country presents advan- 
tages so. obvious, — its benefits are so great, 
but so simple, — that it seems unnecessary 
to waste much time in their enumeration, 
as tre know that -there are difficulties in all 
sciences, and more particularly in the law, 
which, if explained' ot^lly, are explained in 
five minutes, but which may take the student 
months to comprehend by means of books. 
At the same time, no one wishes to say that 
lectures'on law are the only, means which 
•can bet taken to obtain a xsorrect knowledge 
*of the subject All that is necessary to 
prove is that they are one of those means; 

■ r • 

^ArUi, p. 105. 
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that, joined with Reading and observation, 
they are more effectual than any other: 
this is tlie only admission that is desiredi 
and it would not seem to be a y&ry hard 
one. It would appear to be obvicto Ijiat 
discourses delivered by a person thoroughly 
acquainted with a subject, selected on ac- 
count of his knowledge of it, and graced 
by some powers of delivery, must be at- 
tended with advantage. This seems so 
plain, that it is unnecessary to show that 
these oral discourses on the law were not 
only adopted in the regular system of 
legal education in the time of our Cokes 
and our Hales ; but have been universally 
recommended by all writers on the subject 
of legal education, as well ancient as xno- 
dem. It is so clear that law leqtures 
must be attended with benefitto the student, 
that it IB unnecessary to call oiie of the illus- 
trious roll of witnesses who might be pro- 
duced to give evidence as to the fact. No ; 
this part of the question can be argued 
onl^ by a reference to those fallacies 
which are usually put forth to prove, not 
that law lectures ore generally undesir- 
able, but that, under the peculiar system for 
teaching English law as given in Londao, 
they are unnecessary. Now we iia^ c w en 
that this peculiar system is to give no in- 
struction whatever. It ipight be suffident, 
then, to leave this left-handed aiginhent 
to answer itself; but that it may be amusii^ 
to see what these fallacies are. 

The most plausible is this,— Law lectures 
are uncalled for or they would be given. 
This reminds one of the old school say- 
ing, ** Those who do ask shan't have any, 
and those who don't ask don't want any." 
Yet I have heard this fallacy put forth with 
much gravity, and supported very zeal- 
ously, and at great length. It amounts to 
this, — Lectures, I say, should be given ; lec- 
tures nevertheless are not given. Therefore 
says the other side. Because lectures are 
not given, they should not be given : this ib 
the argument. The very cause for censure 
is made the weapon to ward it off. It is a 
happy instance of a fallacy, and vanishes 
into nothing when examined. 

The proper arenas for law lectuzef are 
the Societies expressly constituted and en^ 
dowed for its study. They are peculiarly 
fitted for suppl3dng the most able lecturers 
at the smallest expense, and in the most 
convenient situations : for this purpose 
were they erected; and greatly did they 
flourish whilst they attended to the wishes 
of their founders. ' Since, however, they 
have declined into mere clubs for dining, 
it is curiout to see how irregukffly the 



necessary demand for lawUectures has 
been supplied. Driven from her proper 
haunts, the science of legislation took re- 
fuge in the two Universities. A law pro- 
fessorship exists in each, but nearly in 
vain. At Oxford and Cambridge English 
law is in little favour, and for the reason 
which Fortescue gave^ four centuries ago 
— because other Siings are there studied. 
Although the genius of Lord Coke were 
to enter the body of a wrangler, it would 
not add a leaf to his laurels; and Fearne 
would stand but a poor chance for a double 
first class. The Universities for the 

STUDY OF THE LaW ARE THE InNS OF 

Court. For that were they endowed ; and 
to that must they come. 

Private lecturers have also, from time to 
tine,, started up; som^ with more, some 
with less success ; but none of whom have 
been permanent. Tliey have wanted the 
steady support of a public body; and, 
wi^ few exceptions^ they have not been of 
sufficient eminence to command success, 
standing alone. More lately, also, profes- 
sorships of English law have been instituted 
in London, . at the London University and 
the King's College, which have been at^ 
tended with some success, and show plainly 
that, were the plan taken up in the proper 
way, it must b^ advantageous. The fault 
of these last lectureships is evidently this : 
— too much is attempted to be done. The 
whole range of the English law is too 
great for any one nian. If division of la- 
bour is found absolutely necessary in prac- 
tice, still more is it so in lectures, where 
the professor should be a perfect master of 
the part of a science which he professes 
to teach, as the best guarantee of his being 
able to make it plain and simple to his 
hearers. This, then, appears to me the 
vice of a general law professorship : — the 
lecturer may be a man of great ability, but 
his attention will be too much distracted 
by the variety of subjects which he pro- 
fesses to teach. He would be highly useful 
if he confined his labours to one branch, but 
cannot be expected to be, and in fact cannot 
be, sufficiently conversant in all. For these 
reasons the law professorships in the Lon- 
don University and King's College, how- 
ever useful they may be to the general 
student, will never be of great service to 
the lawyer or law student He requires 
-practical lectures on the various branches 
of law, delivered by men who have made 
those several branches their peculiar study. 
These are the lectures which are necessary 

■ Antif p. 107. 



New Anakuny. SiU. 



171 



for bim ; and these the Iitns of Court aire 
peculiarly fitted to give. 

It appears to me, therefore, that each of 
the Inns of Court should appoint Readers 
on all the different branches of the law; 
or, at least, three, to deliver distinct 
courses — 1. On the principles and prac* 
tice of the common-law courts, and special 
pleading ; 2. Another on conveyancing, 
and the laws of property ; and, 3. A third 
on the principle and practice of courts of 
equity. The law of nations and the general 
principles of law might, very properly, be 
left to the several Universities; but it is 
obvious that practical lectures would be 
peculiarly appropriate as part of the plan 
of legal education adopted by the Inns of 
Court 

It would be easy to find the proper Readers.. 
The salary to each of them should be hand- 
some; and the office would soon become 
an object to be aspired to. It would be 
proper to vest the appohitment to it in the 
benchers ; and they could well afford, otit of 
their present revenues, to give the pi*oper 
remuneration. Practical lectures would 
then be supplied to the members of the 
Inns of Court ; the study of the law would 



be facilitated; and one of the objects for »lMid,ccrti^cates hereinafter directed to be deli- 



which these societies were instituted would 

then be obtained. The deKvery of lectures •- i. • * j «j u n u ^«-««..« 
., _ , . . . _ "1^1..^*^ J r- i» appointed to supenn tend; and shall keep an ae- 
on Uie law by emment men, seected/or v^ouVitof all such returns and certificates; and 



that purpose by the benchers of the various 
societies, would also greatly tend to settle 
and establish true principles of law. Much 
would be done by this means to benefit the 
science of English jurisprudence ; and no- 
thing, probably, would tend in a greater 
degree to forward all the useful purposes 
of a code, — to systematise, arrange, and 
condense the present scattered elements of 
law, — than distinct courses of lectures thus 
delivered by different persons at the same 
time and on the same subjects. Thus the 
institution of Readerships would not only 
be attended by direct benefits, but also 
by many indirect advantages. 

If, therefore, I have proved the utility 
of appointing Readers, I have only further 
to say» that the members of the Inns of 



NEW ANATOMY BILL. 

♦.We now present to our readers a short 
analysis of the new Anatomy Bill. We 
approve of most of its provisions, but are 
still of the opinion which we recently ex- 
pressed S that all traffic in human bodies 
mufit be stopped, or the desired end will 
not be obtained. 

" It is entitled, 1. "A Bill for regulating Schools 
of Anatomy ; " an4 after reciting that a know- 
ledge of the causes and nature of very many 
diseases which affect the body, and of the best 
methods of treating and curing such diseases, 
and of healing and repairing divers wounds and 
iojuries to which the human frame is liable, 
cannot be acquired but by anatomical examin- 
ation ; and that therefore it is highly expedient 
to give protection, under certain regulations, 
to the study and practice of anatomy ; it then 
enacts, that the Secretary of State for the Home 
Department may, in pvery year, appoint not 
fewer than three persons to be, during one year, 
inspectors of places where anatomy is carried on. 

2. Notice of inspector, and district to which 
he belongs, to be published in the London Ga- 
zette. 

3. One inspector to reside in London, and 
one in Edinburgh. 

4. Every inspector shall receive the returns 



vered to ^ch inspector by all persons practising 
Roatomy within the district which such inspector 



Court may insUt on their being appointed a certificate from a medical man 



as a matter of right, pursuing the plan 
which I shall hereafter point out ; but, be- 
fore I enter into this part of the enquiry, 
I must say a few words on the necessity of 
a public examination, which is sufficiently 
important for a distinct article. 

A Cestui que Trust. 

[We' hope that our correspondent will 
enable us to give this in our next num- 
ber. Ed.] 



shall inspect and enquire into the condition of any 
place where anatomy is carried on, which the 
said Secretary of State may order such inspector 
to inspect; and, 

5. Visit any place where anatomy is carried on. 

6. Inspectors to have salaries. 

7. Executors or administrators of an;^ person 
deceased, or for any party having lawfully the 
custody of the body of any such person, with 
the consent of the nearest known relative of 
such person, may permit the body of such per- 
son to undergo anatomical examination ; unless, 
to the knowledge of such executor or admi- 
nistrator, or of such party, such person shall 
have expressed his desire, either in writing, at 
any time, or orally in the presence of one or 
more witnesses, that his body after death may 
not undergo such examination. 

8. The body is not to be removed from the 
place where such person may have died, without 



9. Professors, surgeons, and others, may re- 
ceive bodies for anatomical examination. 

!0. Such persons to receive with the body a 
certificate as aforesaid. 

11. No graduate or licentiate in n>edicine, 
nor any member or fellow of any college of sur- 
geons, nor any professor, teacher, or student of 
medicine or surgery, shall be liable to any prose- 
cution for havmg in his possession any dead 
human body for anatomical examination, or for 

Ante. p. 81. 
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examining anatomically any dead human body, 
or for any offence against this act, unless the pro- 
secution shall be instituted by the Attorney Ge- 
neral, or by leave ofthe Court of King's Bench, if 
the alleged offence whereof the party is accusl^ 
shall have been committed in England ; nor un- 
less the prosecution shall be instituted by the 
[Public prosecutor, if the alleged offence whereof 
the party is accused shall have been committed 
in Scotland. 

13. Act not to prohibit post-mortem exam- 
ination. 

13. 'So much of 9 Geo. 4. c. 31. ns directs 
that the bodies of murderers may be dissected, 
repealed. 

14. The body of every person convicted of 
murder shall, after execution, either be hung in 
chains, or be buried on the highway, after the 
manner in which, before the passing of the said 
first-recited act, the bodies of self-murderers were 
Wont to be buried, as to the Court may seem 
meet ; and that the sentence to be pronounced 
by the Court shall express, inter alia, that the 
bod^ of the ofiender snail be hung in chains, or 
buned on the highway, after the manner afore- 
said, whichsoever of the two the Court shall 
order. 

1 5. No action or suit shall be commenced or 
brought against anv person for any thing done 
in pursuance of this act unless the same shall 
be commenced within six calendar months next 
after the fact committed. ^ ^ 

16. And be it enacted, that nothing in this 
act contained shall extend to Ireland. 

Whilst we are on this subject, we maj 
give a part of a conmiunication which we 
have received from a cofrespondent on it. 
Tlie part which we have printed in italic 
appears to us, we confess, a little natf, 

* It is with pleasure I read in the 59th Number 
of the Le|;al Observer that you have noticed 
the shocking crime of *< burking." Now, in 
the first place, it will take a very long time to 
overcome people's prejudices, especially of the 
weaker sex ; and in the mean time " burking " 
will continue uninterrupted. For though a 
person strons and in sound health will think of 
such a thing lightly, yet on a bed of sickness he 
will have very different feelings. But even 
supposing such a bequest to be made, would the 
fond mother or affectionate wife, or other near 
relative, permit the body to be incised in the 
way we know it is* done ? I leave those to reflect 
who have been in a house where the body of a 
near relation lies previously to interment ; they 
will all a^e that to overcome such a prejudice 
is impossible. 

Having stated my objections to a bequest of 
bodies for the purpose of dissection, I shall now 
propose a plan which I think will furnish a 
plentiful supply of subjects. The outline of mv 
plan is, that a public edifice be erected, with ail 
the conveniences for receiving dead bodies fivm 
thoke who are desirous of selling; — that a re- 
spectable medical man be appointed to super- 
intend the establishment; — that on the recep- 
tion of bodies the medical man examine them 
for the purpose of Ascertaining if there be any 



external marics of unfair dealings ; — that tbeie 
be a r^stry kept to enter a description of the 
bodies, the name and address of the person who 
brought them, and other particulars; — that 
the lK>dles be publicly exposed twelve or more 
hours previously to sale ;^- that purchasers 
shall have their names and residences entered, 
and tickets duly stamped delivered to them ; — 
that those who object to the sale of bodies state 
their reasons before a magistrate, who may issue 
his warrant to have the body delivered up; — 
that the claims of none but those of consan- 
guinity to the deceased be allowed ; — that for 
the benefit of those who sell the bodies of 
latives at their own request, let the agreement 
with the purchaser be such, that the body be 
returned properly sewed up after dissection, and 
in a decent condition for interment. 

Such is a brief outline of a plan which will 
do away with all prejudices, it will also be 
attended with many advantages beyond what 
the surgeons derive. 'First, m adding to the 
revenue by the certificate stamp. Seconder, it 
will afford the parish officers the means of re- 
ducine the rates by the sale of the bodies of 
unclamied paupers ; they being guided by cir* 
cumstances as to the propriety of sdling the 
body; and even supposing it is claimed, they 
have only to deliver it up to be properly in- 
terred. 

It will likewise afford to those in distressed 
circumstances a safe way of obUasang some ne- 
^inuneraHon, by the sale ofthe body of some disUnU 
reloHon who has perhaps been a burthen to them 
during life, and affsrd to others the means of 
obtaining a decent burial. Many other advan- 
^tages might be enumerated; but as your pa- 
tience mubt be exhausted, I shall conclude by 
subscribing myself 

A Constant RxAnsa. 



THE HISTORY OF THE NEW 
BANKRUPTCY COURT. 

This court, which has been so fruitful a 
subject for discussion, as well in these pages 
as elsewhere, opened on Wednesday laat. 
It was first proposed by the present Lord 
Chancellor in the House of Lords, on the 
^fd day of February, 1831 «; and the bill 
for establishing it was soon aflerwards 
brought in. The measure was opposed by 
Lord Lyndhurst and Lord*Wynford; but 
the Upper House was generally favourable 
towards it; in particular, the Duke of 
Wellington, we believe, expressed in private 
a disinclination to use his influence to throw 
it out. There was only one division upon 
it, therefore, in which the Lord Chancellor 
obtained a considerable roajori^. It was 
then lost by the dissolution of Parliament, 
which took place in April, 1831. Soon 

■ Uis Lordship's celebrated speech is reported 
in the Monthly Kecord, vol. i. p. 42. 
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•after the meeting of tiie new Parliament, 
it was again introduced into the House of 
Lords by its original proposer; and aftetf 
some discussion it was sent down to the 
House of Commons. It had there to en- 
counter the determined opposition of the 
whole anti-reform party; but was supported 
by a large majority of the House, aud was 
passed after some divisions, in which mi- 
nisters obtained a decided majority. It 
received the royal assent on the SiOth day 
of October last. Its establishment has 
given considerable satisfaction to the coun- 
tiy at large ; although it has certainly not 
received the approbation of the profession. 



EXPLANATION OP THE OBJECTS OF 
MR. FRESHFIELD'S BANKRUPT ACT 
AMENDMENT BILL. 

In consequence of the misapprehension which 
prevails regarding the objects of this bill, which 
we noticea very briefly on its first introduction 
(Vol. II. p. 134.), we subjoin, in detail,the reasons 
of tbe measure, which we think must satisfy the 
profeiBsion of its utility. 

It has been expressly stated in parliament by 
Mr. Preshfield, that it is not his object at present 
to attempt any general revision of the bankrupt) 
laws, but to confine his labours to the removal 
of a defect, by which the paftof of bankruptcy is 
rendered difficult, and in some cases impossible; 
and, in consequence of which, titles derived. 
through the assignees of a bankrupt, although 
unquestioned during a long period, may become 
technically and legally bad. Mr. Fresnfield ob- 
serves that, in the fifth year of the reign of King 
Greorge tbe Second, an act passed, which, among 
other things, provided against this evil, by en- 
abling parties to enrol, under the authority of 
the CnanceUor, depositions of witnesses, to 
establish two essential facts ; — namely, that the 
party who was the object of the commission was 
a trader, and that be had committed an act of 
bankruptcy; and in case of the death of the 
witnesses, their depositions were directed to be 
received in evidence. So the law stood for 
nearly one hundred years ; and numerous pur- 
chases must have been made, in the course^of 
that period, of property under bankrupt estates, 
the title to sell which depended upon the fact 
of the former possessor having become legally 
a bankrupt, and the title of the purchasers to 
retain or to resell that property depended upMi 
the same fact. It cannot be supposed, there- 
fore, that any alteration of the law would take 
place without providing for the cases of all those 
persons who had acted upon its authority ; even 
if the policy of tbe law had been questionable, 
tbe change should have been prospective, and 
made to affect only future transactions. It did, 
however, happen from inadvertence, that the 
General Bankrupt Act, 6 Geo. 4. c. 16., in con- 
solidating the provisions of the different bank- 
rupt statutes, so paraphrased the language of 
the 5 Geo. 2., that the depositions were no 



longer evidence, in case of the death of the wit- 
nesses, to prove the facts of trading and act of 
bankruptcy, a& had been provided by the former 
law, and the power of enrolment was confined 
CaLCommissions issued after the new act should 
have taken effect. 

It is manifest that, at least as to all commis- 
sions of bankrupt issued before the General 
Bankrupt Act came into operation, the defect 
must be remedied, by giving to parties, acting 
under such commissions, the benefit of the for- 
mer state of the law, under which they had in 
fact proceeded. But this would not meet tbe 
full purpose of substantial justice, — which re- 
quires, that in commissions issued after the 
general law came into operation, as well as in 
prior commissions, the depositions taken to 
^establish the bankruptcy should be made evi- 
dence in caseo f the death of the witness. 

What can be more absurd, and — so fiir at 
third persons are concerned — more unjust, than 
to permit a state of the law by which, so long 
as tbe witness, by whom the deposition was 
sworn, is alive, the regularity of the whole pro- 
ceeding would be too clear to admit of a doubt ; 
but the moment the witness shall die it would 
be impossible to establish the bankruptcy, al- 
though ample opportunity had been afforded to 
every person interested in disputing the fiict to 
enter into the most effectual and minute in- 
vestigation, and to bring the subject under \egBl 
revision ? 

. From the year 1732, until the recent statute, 
the law allowed the depositions of witnesses on 
these points to become evidence after their 
'death. There is no chanj^e proposed in any 
principle of this branch ofjurisprudence ; and 
It is unquestionable that the alteration made by 
the recent statute was inadvertent and unin- 
tentional ; — this would sufficiently appear from 
other parts of the act now in force ; but it is also 
distinctly stated in a work of the framer of tbe 
act, that ^*the statute 5 Geo. 2. c.80. j^41. 
contained a provision for the enrolment ot the 
commission and depositions, by which, upon the 
death of the witnesses or loss of the proceed- 
ings, copies of tbe record of such matters were 
made evidence. This provision is continued by 
the new act." 

It ought to be explained, that in the year 
1824 an act passed, which was intended as a 
substitute for all the bankrupt laws then in 
force, commencing with the 34 & 55 Hen. 6., 
and it repealed those laws ; but it was declared 
that, witn some exceptions enumerated, its pro- 
visions should not come into operation until the 
1st of May, 1825. The former bankrupt laws, 
therefore, remained in force, with the exceptions 
alluded to, until the 1st of May, 1825, when 
they were repealed by the operation of that 
act. It had, however, been discovered that the 
act of 1834 (5 Geo. 4. c. 98.) was extremely 
defective ; and the act now sought to be altered 
had passed both Houses of Parliament, and was 
waiting the royal assent, when the act of the 
preceding year came into operation; and the 
new act received the royal assent on the 2d of 
May, 1825, and by an express clause repealed 
the 5 Geo, 4. immediately : so that the act last 
alluded to was in operation only from tbe 1st to 

N 3 i. 
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the id of May. lu exitttence was biit for one 
day, so far as it related to the old bankrupt 
statutes; and the act. by which it was repealed 
(6 Geo. 4. c. 16.), except as to the repealing 
clause, did not come into operation until, ^e 
1st of September, 1825. But it is a clear rule 
of law, that when an act, by which other acts 
were repealed, is itself afterwards repealed, 
the former acts are revived, unless the con- 
trary is expressly provided; because nets of 
parliament repealed are not in the state of 
expired statutes, but they merely cease to 
have operation so long as the repealing statute 
continues in force. It follows, therefore, that 
from the 2d of May, 1825, when the 6 Geo. 4. 
passed, all the old bankrupt laws repealed by the 
5 Geo. 4. were revived, and continued in force 
until the 1st of September, 1825, when they were ' 
again repealed by an express provision in the 
act of 1825; and the just rule will be to give to 
commissioni issued before the ist of September 
the benefit of the law as it stood between the 2d 
of May and that date, and to subject the commis- 
sions issued after the 1st of September, 1825, to 
the provisions of the 6 Greo. 4. amended by the 
proposed statute. 

'ibis measure is in principle but a re-enact- 
ment of the 5 Geo. 8., by providing an effectual 
enrolment of proceedings m bankruptcy, so that 
they nmy be inspected by all persons having an 
interest in them — their loss provided against — 
and the facts deposed to by witnesses, who after- 
wards die, read in evidence from their depo- 
sitions. 

It was Mr. Freshfield's wish to have provided 
for other cases, in which, though the witnesses 
may not be dead, yet their testimony cannot be 
obtained — namely, the instances of tin/n^ifM oti/ 
6fEnglnndj or subject to legal or other incapacity; 
and his bill of the last session extended to such 
cases; but, finding that some objection was en- 
tertained, he has excluded those objects from 
the present bill. 



ON THE DESPATCH OF BUSINESS IN 

CHANCERY. 
To the Editor of the Legal Observer. 

Sir, 
Much has been said about the wonderful des- 
patch of business in Chancery. There is an old 
but true adage, ^* A time for all things." In my 
opinion, regularity with ordinary despatch is pre- 
ibrable to extraordinary despatch and no re- 
gularity. Let us have regularity and despatch 
in the usual hours and seasons of business, and 
iK>t at unusual sea^ns, when it is of little avail 
to the public and of the greatest inconvenience 
to the profession. 

These observations occur to me in conse- 
quence of the absence of the Lord Chancellor 
fi'oui town. AH matters requiring his signature 
2tre obli^i^ed to be sent down to Westmoreland. 
I had occa&ion to present two bankrupt petitions 
to be answered, and was told that they would 
be answered for the petition day on the follow- 
ing Monday, and be in the list of that day. 



Upon enquiring when I should have the peti- 
tions to serve, the answer was. Certainly on 
Monday morning — that is, the messenger (bar- 
ring accidents) would be back on that day. 
The profession will be enabled to say whether 
the petitions can then be served so as to be of 
any utility; and yet all the world talks of the 
wonderlul reform of all delay, abuses, &c. 
Jan. 5th, 1832. B. A.^ 

[This letter arrived too late to be inserted last 
week, when it would have been more appro- 
priate than now. We think we are bound to give 
It admission. It would, however, be most un- 
reasonable to expect a judge to remain in or 
near London at all seasons of the year ; but he 
might easily appoint competent deputies to trans- 
act all ordmary business in his absence — espe- 
-cially such matters as are noticed by our corre- 
spondent. Ed.] 



FURTHER VINDICATION OF THE NEW 
BANKRUPTCY COURT. 

To the Editor of the Legal Observer. 

SlB, 

Ths speculations of your correspondent P., 
(pp. 151. 140.) upon the subject of tne compara- 
tive expense of the old and new systems of bank- 
ruptcy, seem to me to be both idle and intention- 
iUy mischievous. Why conjecture about a thine 
that will be reduced to a fact in a few days? It 
it be (and really it looks very like it) to create 
a prejudice against the measure itself, it becomes 
Jhe duty of every one to set himself about 
correcting it, by every means ; and I know of 
none so proper as that by which the evil is 
attempted. 

He first takes credit to himself fur *' passing 
over all clerical defects;" — ^then he tells us what 
** theorists" will say about it, (he, himself, be it 
observed, arguing from mere conjecture,) and, 
finally, he says what he himself has to say 
upon the subject. It will be sufficient for the 
" clerical defects " to be examined when they 
appear. Doubtless there are such, as in every 
new measure, large as the one in question, there 
must be. Theorists (by the way i do not know 
what your correspondent means by " theorists," 
for he has put a singularly practical answer in 
their mouths,) — but ** theorists " will doubtless 
be able to defend themselves in due time. For 
himself, I apprehend, your correspondent will 
find enough to do to defend his own calculations, 
before he is at once put to the rout by the feet. 

it is admitted, that Howard and Gibb's bank- 
ruptcy cost 20,000/., and Chambers' 10,000/.; 
but these, he says, are ** isolated cases — perhaps 
one in two hundred." — Be it so. But, *^ in order 
to show the difference of expense under the two 
systems," he proceeds to calculation. He has 
foreseen, however, that the expense of the new 
system will be augmented, in its very principal 
item, in proportion to the amount of assets ; and 
for liie express purpose of swelling the sum 
total of the fees under the new system, he 
chooses to take the assets at 4000/., which, he 
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has the bokloess to lay, "it below the luual 
average." Now suppofe I were to take up a 
monthly (or yearly if you please) list of bank- 
rupts, and, m the presence of half a doieh 
attorneys acquainted with bankruptcv practice, 
to predicate, with a serious face, that the average 
a»ets of the whole would be 4000/. each, would 
tbe^ not either think I was mad, ignorant, or 
joking? — I am so well convinced that such would 
be the consequence, that ansoredly I will not 
venture upon the experimenL 

It is all very well for your correspondent to 
assume that for the basis of his calculation, be- 
canse it makes precisely 100/. out of the 140/. of 
bis conjectural amount of fees under the new 
system : but what is the fiu:t ? — I am perfectly 
certain, that (taking one commission with another 
throughout the year) 500/. is a liberal averasie of 
assets; and I do not think that any one of ex* 
perience will contradict me. If it be so, the 140/. 
IS at once reduced to S3i, 

But how could your correspondent overlook 
so material an item under the old system as the 
meuengef's hiU f This cannot be well averaged 
at less than 30/. I know, as a fact, that one of 
the messengers estimates his average profit at 
90/. per commission ; and I think I do not exag- 
gerate the payments for possession, advertise- 
ments, &c. when I put them down at 10/. per 
commission. This, at any rate, will make 75/. 
under the old system. 

He has also omitted to say any thin^ about 
private meetings (except that for openmg the 
commission), adjourned phoice of assignees, ad- 
journed last examination, or meetings for second 
or third dividends, with each of the attendant 
audits. Let it be borne in mind, that the 
expense of each ol these is no^ less than from 
four to five pounds out of pocket, and then let 
such of the public as read your periodical (for 
the profession know enough of the &cts) judge 
how much credit is deserved by your corre- 
cpondent. 

1 have no disposition to enter into a minute 
examination of the other statements of your 
correspondent, nor can I state from mere me- 
mory whether or not the items of expense under 
the old system are correctly stated. With the 
exceptions- (but they are considerable ones) that 
I have pointed out, I think they are very fairly 
put ; I think to the outside, because there is not a 
provisional assignment in every commission, and 
still fewer in bargain and sale. However,,! 
write from my fireside after the hours of biisi- 
ness^ and away from all means of ret'erence, and 
therefore must take it to be so. Perhaps your 
correspondent will say what was the average 
amount of assets in the fifteen commissions be 
has been concerned in ? E. 1. 



ON THE STAMP-DUTY ACTS. 
No. II. 

In the former communication on the subject of 
stamp duties (p. 157. on/^), an allusion was made 
to thjB /act ol memUers of ,the legal proft'oion 



b&ag specially and somewhat invidiously selected 
as o^ects of taxation. Let us dwell a little on 
this point. 

Stamp duties affect legal men both in their 
character as individuals, and in their capacity as 
a body. 

First, as individuaU* — After paying very heavily 
as students, they are charged witn an annual 
certificate duty tor dealing in law ; in fact, with 
an annual duty on their means of subsistence as 
members of society. Unlike the grocer or 
trader, who, not approving of the requisition to 
take out a licence to deal in any specific article, 
declines or ceases to deal in the article so re- 
quiring a licence, without encountering any 
particular loss. The roan of law cannot, with- 
out absolute ruin, decline or cease to pursue his 
I profession. It is his sole livelihood. It is the 
one condition of his very existence. He must 
pay this certificate duty, or starve. No medium 
course is left to his adoption. No care, nor 
economy, nor privation, can lessen the burden. 
It ii an imperative ordinance — a decree in- 
capable of any merciful dispensation. 

The act of parliament innicts a penalty of 50/., 
and the loss of all fees or disbursements, for 
acting without first obtaining this certificate; 
and mrther declares, that if any attorney, soli- 
citor, proctor, Stc, shall neglect to obtain such 
certificate (t. e, pay the duty) ^or one year^ he 
shall be incapable to practise m his own name, 
or in the name of any other, and his admission 
shall become null and void. Reader! peruse 
this extract of statute law again, and then say. 
Did ever tyrant promulgate a more severe de- 
cree ? First, a mon^ penalty, then a forfeiture 
of all just earnings, and finally, a pauperising 
deprivation of all the privileges derived fi'om 
years of study and intense application! And 
for what ? For omitting to pay 12/. stamp duty 
at the utmost. To descant further on this topic 
would be to iondt common sense. 

Secondly, as a body. — The legal profession 
have to complain, that heavy stamp duties are 
chareed on the commodity which they cannot 
avoid consuming; namely, on paper and parch- 
ment used for many legal instnimenu. Now, 
these commodities are so interwoven with legal 
business, that no professional man can avoid 
using them. Thus, it frecjuently happens that 
they are compelled to disburse taxes which 
strictly apply to other men, and to trust to the 
integrity or capability of clients for reimburse- 
ment Nor is this an optional call — it is com- 
pulsory. If a client's business requires heavy 
stamp duties, that client expects his legal adviser 
to provide those duties, and only to require 
payment when the business is completed, it is 
true that each individual is primarily bound to 
pay these imposts, which apply to hunself ; but 
the law is so circumstanced, that much stamp 
duty is obliged to be paid in anticipation by the 
legal professor j and, nowever irksome, the only 
alternative b to quit business or to submit. A 
burden is thus cast upon legal characters, in- 
jurious to their interests, both in regard to their 
private business, and their public relations as 
members of society. 

Let us now consider the effect of the stamp 
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d«]^es with respect to trade and cohmeece; 
apd here we shall find the system fraught with 
equal mischjef. 

See the duty on bilk of exchange and prO" 
missory notet. First, A bill or note drawn ^t 
two months after date, or sixty days after 
sight, is made liable to a less rate of duty, 
than, secondly, a bill or note made payable 
at a longer period. This uncalled for dis- 
tinction has proved a source of great per- 
plexity and trouble ; and has been attended with 
much loss to individuals, through error and 
misconception. Were it intended to cast sus- 
picion or odium on paper credit, or to lessen its 
circulation, the attempt must be deemed futile. 
No reason, other than a whimsical desire to an- 
noy, appears in support of this classification. The 
party mdulged witti the lengthened period doesk, 
not derive that indulgence from tne govern-, 
ment; and, therefore, why should a higher tax be 
required ? A strange anomaly indeed, that the 
criterion for fixing the rates of duty should de-, 
pend on a man's inability to pay promptly I 

The expression " two months after date," 
or " sixty days after sight," has of itself led 
parties into error. It has been, inadvertently no 
doubt, considered to mean ** two months after 
sight;" but it is not so: a bill or note two 
months afler sight comes under the second de- 
nomination ; the two months after sieht do not 
begin to run from the date of the bul or note, 
but from the day of its being presented for accept- 
ance, or sight This point was decided in Sturdy 
v. Henderson^ 4 Bam. & Aid. 592. 

It is material that no confusion of terms nor 
want of ready intelligibility should exist in this^ 
case ; because if a bill or note is written on a 
stamp of less value than it ought to have been, 
it cannot be rectified or made good and avail- 
able, except by the mutual concurrence of all 
parties interested. 

The variety of duties caused by this classifica- 
tion is also highly objectionable, arising from the 
great inconvenience to which men travelling on 
business are frequently subjected to, from not 
being able to obtain a proper stamp. In country 
villages stamps are not readily procured, and par- 
ticular kinds are not to be had. Thus it happens 
that tradesmen sometimes lose the receipt of 
debts. 

Bills of exchange comprehend only the two 
classes just noticed; but promissory notes are 
divided into four classes, — 1st, payable to bearer 
on demand — 2dly, payable in any other manner 
than to bearer on demand, but not exceeding 
two months after date, or sixty days after sight 
— 3dly, payable either to bearer on demand, 
or in any other manner than to bearer on de- 
mand, but not exceeding two months after date, 
or sixty days after sight — and, 4thly, payable 
cither to bearer or otherwise, at any time ex- 
ceeding two months after date, or sixty days 
iifter sight. To these heads are subjoined fur- 
ther conditions, viz. that the first description 
(which are charged with one rate of duty) may 
be re-issued as often as thought fit ; and that 
the other three descriptions (which are charged 
with anoth'br rate of duty) may not be re- 
issued. 



Duties of the first. class are made to apply 
exclusively to provincial bank notes, and are 
-charged at a higher rate in consequence of the 
instrument being re-issuable. But legislative 
sagacity appears not to have discerned, ihat, on 
a promissory note payable on demand, given by 
one private individual to another, and coming 
within the first class, the duty was left to in- 
ference. The body of the statute contains a 
clause that persons duly licensed shall alone be 
authorised to re-issue promissory notes ; but the 
schedule where the duties are enumerated makes 
no allusion thereto. Indeed, by the fimynatioii 
of the schedule parties are led to a wrong con- 
clusion. An instance of this occurred in ^Ai/- 
lock V. Underwood^ 2 Bam. & Cres. 157., and 
3 D. & R., 356. ; wherein the Court declared it 
did not appear that that part of the schedule 
was confined to such notes as might lawfully be 
re-issued, and that the clauses which require a 
licence for that purpose did not in any way af- 
fect the question. 

The scale of these duties possesses the like 
disproportion with those already stated, as a|i- 
pears by the following short extract ; and it 
ought to be publicly known that everv scale we 
shall have occasion to notice is liable to pre- 
cisely the same objection. 

« 

Bills of Exchange and Promiuory Notes, 



. Amount. 


Duty. 


Medium. 


Doty 
per Cat 


X *. A 


t. d. 


jet.d. 


S..4L 


. If jfS and ) , g Q 
not above i * » «' 


•1 


nySlS « 


lal 7 7 


; It abore > 






■ 


, jf55candf90 


1 6 


13 


Oil 6 


' not above j 








' £90 30 


S 


25 10 


7 10 


SO 50 


2 6 


40 10 


6 9 


50 100 


3 6 


75 10 


4 7 


100 SOO 


4 9 


150 10 


2 11 


900 900 


5 


250 10 
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6 


400 10 


1 6 



The above being the rates of daty on bills or 
notes not exceeding two months after date, or 
sixty days after sight ; if the above per centage 
is multiplied by 6, it will show the duty per 
cent, per annum, 

I. A. H. 



OBSERVATIONS UPON THE GAME ACT. 

{From a Correspondent.) 

Xhis act has two principal objects in view* which 
deserve particular attention. 
' The first is, that if game is to be made the 
sul^ect of property (which, though /mr natena, 
for the preservation of the good ord^ and tran- 
quillity of society it should be), the principle is 
not extended to its natural length, but advan- 
tages .are conferred upon lords of manors and 
great landed proprietors, to the excluuon of 
the owners of small and distant estates. That 
kind of legislation is always bad which adopts 
distinctions between the rights of sulijects, where 
there is no real difference in the principle of 
those rights. Why is not a man woo has only 
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ten acres of ground entitled as fully and abso- 
lutely to the whole produce of ^bose ten acres, 
whether it consists of grain, herbage, or game 
only, as the lord of 10,000 acres is to bis ? The 
justice of the principle is so incontrovertible, 
that the answer of many of our legislators, who 
are sportsmen, will be, that there is no such 
distinction made ; but the test of that answer is 
the practicability or impracticability of its enjoy- 
ment ; and it does not require much observation 
to prove that it is impossible that small landed 
proprietors can make use of the right. A man 
has ten acres in the centre of some preserve. It 
is often a great source of irritation to a sports- 
roan to be annoyed by such a neighbour: but 
which is the greater annoyance, — to have your 
com destroyed by the pheasants or hares of 
your sporting neighbours, or that your neigh- 
bour should be annoyed by your appropriating 
some of his game upon your land? Suppose 
you have 100 acres in a similar situation, 
much the same sort of observation will apply. 
If a merchant has 500 acres (not being a manor) 
lying at the distance of fifty miles from him, it 
is hardly practicable for him to get a hare and 
brace of partridges for a dinner party, though 
there maybe more game upon tne land than 
would serve him for moderate consumption all 
the year round. He cannot appoint a gamekeeper, 
and his tenant cannot shoot ; or, if that privilege 
be given him by his lease, is perhaps unwilling 
to take out a licence. While the qualification 
was required, the impracticability of getting 
game honestly, even where a man had more 
upon his own soil than he ever wanted or wished 
to consume, was still more difficult ; and now, 
in a thousand instances, though the game upon 
small properties just as much belongs to the 
owner of the soil as that upon the largest estate 
to the lord or opulent proprietor, it is not worth 
the expense of a licence, and the owner of the 
soil is therefore virtually deprived of it. 

We ought to act upon the right to the natural 
extent of the principle, and then justice will be 
done ; at' least, the relative rights of the land- 
owners will be preserved as far as the varying 
circumstances of mankind will allow. Permit 
every occupier of land (subject to any contract 
with his landlord) to take the game found upon 
it, like his pigeons, without either licence or 
qualification. If he oversteps his own fence, let 
him take out his certificate as a sportsman ; or, 
as a check upon imprudence, and the mis-spend- 
ing of time by persons whose situations in life do 
not well admit of the amusement of sporting, 
(if, indeed, it should be considered that sucn 
shonld be the subject of legislation,) require a 
qualification also. The system, as it now stands-, 
is manifestly unjust; and will continue so until 
the right of property is permitted to have its 
free,' uncontrolled, and natural operation, with- 
out restraint — at least, without such as operates 
upon the middle classes, but does not attach 
upon the rich. 

The second objection is, that instead of re- 
pressing, it would facilitate and encourage, 
poaching. The effect is so palpable, that it is 
teaching nothing to the poachers to disclose it. 
A poacher will take out a gentleman's licence. 



which will qualify him to sell ; that mji^ be paid 
for either by himself or his associates — it is quite 
.immaterial; he takes a walk some time ia the 
course of the day, as a pretence and cover for 
the supplies of game he has procured, or is about 
to procure, and sits at home playing cards, or 
otherwise disposes of himself, till his friends 
arrive, at two or three o'clock in the mornings 
with the fruits of their excursions. It may h% 
argued, that the sale of game, as at present au- 
thorised, will so reduce the price of it, and 
bring so ample a supply into the market, as, ip 
short, to put an end to poaching. We 
think * otherwise ; and, having seen some- 
what of these matters, are convinced that the 
poachers will still be the persons to supply the 
market. The licensed seller is under no neces- 
sity of askine any question of the certificated 
sportsman who brings his supply of game for 
sale ; nor, were he to do so, would he receive 
any answer but a ftdsehood; not a lie, for it 
would neither deceive him, nor be intended to 
have that efiect. So much for the operation of 
the act, the efiect of which we think it required 
no second sight to foresee. But this will soon 
call for an act to amend the law of poaching. 

It may be observed, the act commences m- 
itanter; this is so all-important a subject, that 
there is no' breathing time allowed for consider- 
ing how it is likely t6 work. It alters the sexes, 
and converts a lady iuto the lord of the manor 
throughout the act. This may give rise to ob- 
ejections upon some of' the forms of proceedings. 
The costs also of conviction are to be added to 
the penalty; but this may deserve fiirther oh- 
.seryation. Again, there is a penal^ of lO/. foj 
laying poison where game usually resort, whether 
the ground is open or enclosed. This Is a roost 
strange provision, and shows what must be the 
general feeling upon the subject, to render such 
a provision necessary. There must be some 
great temptation to commit such an ofienoe at 
all ; if the rights of individuals were attended to, 
it could hardly ever happen. What tenant 
would think of it, if the game were his own pn^ 
perty ? If tempted to put it in practice, the in- 
jury must be such as to justify it. The very 
enactment itself shows the bad policy of our 
game laws. The 24th sect, to prevent the taking 
or destroying of eggs, is of the same kind. ^ 

On the subject of discl^tionary. penalties it 
may be observed, that, where the motive of the 
act is the chief ingredient in the ofience, magis- 
trates, who are too often sportsmen, or connected 
with sportsmen, are the most unsafe tribunals to 
whom enquiries into such motives can be in- 
trusted. They should be brought before a jury; 
and the incohvenience of that mode of proceed- 
ing, and the difficulty of conviction, snow the 
absurdity of attempting to make it a crime. 

Sect. 4. provides that a penalty should attach 
upon the possession of game after the expiration 
of ten days (one inclusive and the other exclu- 
sive) from the respective days mentioned in the 
preceding section. The expiration of ten days 
*'frovi such a time" would be intelligible; with 
the parenthesis it is not so ; and such parenthesis, 
it would seem, must be rnected. " From an 
act done," which may be (lone any moment of 
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the day, the day ma^ be kickimve or exclusive, 
according to the positive direction of the statute. 
or the nature of the case and the intent of the 
parties. 

As to sect. 7., it is quite clear that landlords* 
having a power of renewal, would be sufficiently 
apt to give their tenants to understand their 
disapprobation of the right which the law here 
gives them, notwithstanding the payment of a 
fine ; and the act, therefore, afiects to give a 
power which the lord can control. Why vary 
the subsisting contract, as is done in sect. II., 
between the landlord and the tenant? If there 
is any justice or good sense in the provision in- 
troduced by the I5th sect., why does it not 
extend to England ? There are many poor lords 
of manors in which most of the lands, and above 
the value of 500/. per annum, belong to propri* 
etors on whose soil the lord of the manor has 
no right whatever to set his foot, except by suf- 
ferance and good Deighbourhood* and over which 
the gamekeeper should be appointed by the 
landowner, not by the lord. In all probability, 
poaching would be best prevented, and the rights 
of landed proprietors most effectually consulted, 
by permitting all occupiers of lands, and of 
course their landlords, to take game within their 
own fences, without either licence or qualifi- 
cation ; thereby placing game, as nearly as may 
be, on the same footing with other property. 
It would not prevent night poaching, but would 
greatly diminish it ; and this would be at once 
admitting and acting upon a just and clear pru»« 
ciple, which is always desirable. 



DISPUTED DECISIONS. 



TENANT FROM YEAR TO YEAR. — RENT. 

[vol. II. pp. 106. 216. 516.] 

As I am anxious that the decision on this sub- 
ject should be sustained on its true grounds 
(which are not clearly apprehended by G. H. T., 
p. 5 16. vol. ii.), I forward you the following ob- 
servations : — 

I understand the fiicts to be these : — 

A., tenant in fee, lets land to B, from year to 
year, at an annual rent, payable half-yearly, and 
dies, having devised the premises to C. for life, 
with remainder to JD. in fee. 

The tenancy is not altered bv the tenant for 
life, who dies between two half-yearly days of 
payment. The question, then, simply was, whe- 
ther the representatives of the tenant for life 
were entitled to any apportionment of the rent ? 

It must be conceded that this depended upon 
11 Geo. 2. c. 19. $ 15., which only relates to de- 
mises or leases of lands which determined by the 
death of the tenant for life. 

Now, the demise or lease by A, to B. did not 
determine by the death of the tenant for Ufe ; in- 
asmuch as B?% interest was derived from il., 
and not from the tenant for life, and therefore 
^.'s interest continued notwithstanding C's 
death ; and for this reason the decision of the 



Lord Chancelior^ that the statute did not apply^ 
was perfectly correct.* 

G. H. T. says the Lord Chancellor's decision 
** seems, in one respect, erroneous.'* Now, it 
seems to me that the decision was in no one re- 
spect erroneous. I presume he alludes to that 
part of the decision which gave the whole rent 
to the remainder-man. 

Let us try whether the remainder-man was 
not entitled to it, both upon principle and au- 
thority; and when we remember that the lease 
in this case was the lease of A., under whom the 
remainder-man claimed ; that the lease continued 
notwithstanding the death of the tenant for 
life ; that the lessee's obligation to pay rent to 
tome oncj therefore^ also continued; that the 
particular estate and remaipde^ formed one 
whole; that rent accrues periodically ; that rent 
reserved to a lessor follows his reversion; 
and that when the rent in question became due, 
the remmnder^man was entitled to that rever- 
sion as the lessee of j4. ; — we can have no diffi- 
culty in saying, that the remainder-man was en- 
tttled to the whole rent upon principle ; — but f 
began to despair of quoting ^ authority" in sup- 
port of my position, when I found that you had 
(vol. ii. p. 216.) sanctioned F. A.'s observatiooy 
that '* before the statute the rent for the /roc- 
tional period was irrecoverable," and referred to 
several cases in support ; but upon inspecting one 
of those cases, PiuangUm y.DaUon^Cro. Eliz. 575. 
— and I have no means of looking at the others 
-—my hopes revived ; for that was a case of a lease 
before the statute, by a parson (for this purpose 
tenant for life), and it was decided that his re- 
presentative was not entitled to an «>portioQ- 
. ment of the rent ; and it was sasid, it bad been 
adjudged that the whole rent, in case of a lay 
nerton^ belonged to the Iteir, As this statement 
by the Court is so much in unison with princi- 

Ele, and as the present case is the same as a case 
efore the statute, not being within it, I shall 
content myself with the case cited as sufficient 
'^ authority" for my position. 

You seem, in your observation to which I 
have alluded, to have been considering the case 
of a lease by a tenant for life, and not by a tenant 
in fee : as to the former of which tenants you are 
doubtless correct ; but as to the latter, as doubt- 
less incorrect. 

It strikes me that G . H. T.'s observations 
about the tenancy being from year to year only, 
and that no leatet were mentioned, are perfectly 
immaterial ; if be should let land from year to 
vear, he would lease land from year to year. 
These remarks will also apply to what he says 
about the application of the statute to " actual 
leases" only, inasmuch as a person who lets 
land from year to year " actually leases " land 
from year to year. He seems to think there 
can be no parol lease. I beg leave to refer him 
to Watkins's Principles, Statute of Frauds, &c. 

With reference to G.H.T.'s concluding pa- 
ragraph,! have endeavoured to show why the re- 
mainder-man should be entitled to the whole 
rent. The reason he gives for not being able to 
understand that, viz. as part of it " accrued be^ 

*■ See some observations on the pointy Wood- 
fall, p. 528. cd. 1851. 
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fire his potsetsion** (though that is not the fact, 
for no part of the rent accrued before the 
whole was doe,) would equally depnve him of 
the power of understRodiog why the heir of a 
man seised in fee, who dies before sunset on 
the day the rent becomes due, is entitled to the 
rent ; but whose title to the rent, I presume, 
G. H. T. will not dispute. 

And as to its not being clear to G. HT. 
** how the circumstance of the tenancy having 
existed prior to the estate of the tenant for 
life can make any difference in the case," I be«; 
leave to otiserve, that it seems clear to me, that 
very simple circumstance makes all the differ- 
ence therein ; inasmuch as had the lease been 
made by the tenant for life, it must have " de- 
termined by the death of the tenant for life," 
and so have been within the statute. 

Alpha. 



SITTINGS IN EQUITY. 

MASTER OF THE ROLLS. 
I:i ami after Hilary Term, 1832. 
At Ten o'Clock in the Morning. 

At Westminster. 

(General Petitions; and 
Causes, Further Direc- 
tions, and Petitions by 
Consent. 
- 13. 



Friday 

Saturday, - 14. 

Monday, - - 16. 

Tuesday, - 17. 

W'ednesdiiy, - 18. 

Thursday, - - 19.. 



Causes. Further Direc- 
tions, and Exceptions^ 
in the General Paper. 



Friday, 



- - 20.^ 



Saturday, - 21, 

Monday, - - 23. 

Tuesday, - - 24. 

Wednesday, - 25. 

Thursiday, - - 26. 



'Causes, Further Direc- 
tions, and Petitions by 
Consent; and Causes, 
Further Directions^and 
Exceptions, in the Ge- 
neral Paper. 

Causes, Further Direc- 
tions, and Exceptions, 
in the General Paper. 



Friday, 



. 27. 



1 



' Causes, Further Direc- 
tions, and Petitions by 
Consent; and Causes, 
Farther Directions, and 
Exceptions, in the Ge- 
neral Paper. 
{Causes, Further Direci' 
tions, and Exceptions, 
in the General Paper. 

- 30 /^^"8 Charles's Martyr- 
' \ dom. 

'Causes, Further Direc- 

- 31.- tions, and Exceptions, 
in the General Paper. 

Jt the Rolls, 

fAt 10 o'clock, to swear 
Wednesday, Feb. l.-j in the Solicitors, and 

\ on Petitions. 



Saturday, 

Monday, 

Tuesda}', 



Thursday, - • s. Short Causes. 

4"j*^' •u" "u.'*! Causes, Further Direc 
And on the subse- ^ j ^^^ Exceptions, 

On the Day after the last Seal, at the Rolls, 
on Petitions. 

One Day in each Week, during the Seals, 
will be appointed for hearing Causes, Further 
Directions, and Petitions by Consent. 

The Sittings at Westminster will be in the 
Committee Room. 



SUPERIOR COURTS. 



LORD CHANCELLORS COURT. 
SAVINGS BANKS. 

"The surplus of the common stock of savings 
banksy arising from the excess if interest 
paid to the trustees by the commissioners for 
paying the national debt above the interest 
ptsid to the depositors by the trustees^ is not 
to be applied at their discretion to purposes 
foreign from the institution. 

The application to the Court in this case, which 
was argued during last term, was to compel th^ 
defendants — trustees of a savings bank — to 
pay into Court a sum of 502/., which, being part 
' of the surplus of interest of deposits in the 
savings bank, th*e trustees had applied to the 
fouildmg of Arundel Bridge. 

The Lord Chancellor now gave judgment. 
" The question turns upon the construction of 
the act of parliament 9 Geo. 4. c. 92. §§ 22. and 
23. — an act to consolidate and amend the laws 
relating to savings banks — and is, whether the 
trustees of this savings bank should pay into 
Court sums of money, surplus interest of depo- 
sits, which they were to expend ' in such man- 
ner as the trustees or managers, or the major 
part of them assembled at any general meeting 
convened according to the rules of the savings 
bank, should think fit and proper.' That sec- 
tion (the 22d^ required of the trustees, within six 
weeks after ttie 20th of November, 1828, to as- 
certain the amount of their increased stock up 
to that day, and, after retiuning so much there- 
of as was necessary to the management of the 
bank, to appropriate the same in the manner 
provided for by the rules of the savings bank ; 
or, if there were no rules to guide them, then as 
they thouffht fit, as before cited. The question 
raised is, how these surplus funds are to be dis- 
posed of, where there is no rule or regulation of 
the savings bank ? I am clearly of opinion that 
the trustees had no right to apply the money as 
they did; and I am entitled to call upon them, 
or any one of them, to pajr that money into 
Court. Was this a misapplication of the trust 
under the act ? I have no doubt that it was. 
The question would be of far greater importance 
if it related to the 25d section, which applies 
proapeetively ; but as I understand that the sur- 
plus which was applied in this case was that 
which arose preceding the operation of the act. 
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and there was no ouestion raised as to the 8iir<i> 
plus which accruea subsequently to the act, we 
are not dealing with the larger provisions of tbei 
act. This surplus arose from the difference be- 
tween the interest paid the depositors aml«the 
S^. a day per cent, paid on the deposits to the 
trustees by the commissioners for the liquidation 
of the national debt. Now as, by the late report 
of Mr. T. Pratt, it appeared that the/unds, or 
deposits, from savings banks over the kingdom 
amounted to between thirteen and fourteen mil- 
lions sterling, the interest of which paid to the 
managers of saving banks exceeded 500,000/. ; 
the difference between that interest and the in- 
terest paid to the depositors was a surplus of 
about 50,000/. a year. That was the sum in- 
volved in this question now for the decision of 
the Court. I am relieved from all anxiety, -as 
the particular sum here in question is incon- 
siderable.' It was said in the argument, that by 
the words of the 22d sect, the trustees could put 
the surplus in their own pocket, so wide was the 
discretion given them ; but I am of opinion that 
they cannot, for the act (again reciting the 22d 
sect.) says no. Can they divert the surplus to 
objecu quite distinct from the objects of the in- 
stitution ? If the words only of the act were 
followed, the trustees might employ this surplus 
in repairing Arundel Bridge, as they did here; 
or they might repair with it Southwark Bridge, 
or bestow it in charity in Ireland, or send it 
abroad in aid of a Bible Society, or apply it to 
the carrying on of a contested election. I fin#> 
no restraint on the trustees if they do not apply 
the money so as to violate the act of parliament. 
The 23d sect, was material to the construction' 
of the 82d, although it applies to a new series of 
surplus, commencing from Nov. 1828. By this 
latter section the trustees, after deducting from 
the surplus stock of the savings bank so much 
as they think proper for the use of the institution, 
are to hand over the remainder to the commis- 
sioners for paying off'the national debt, and it is 
to be carried to another account. This is to be 
taken in connection with the 2Sd sect, and the 
surplus is to be applied to the purposes of the 
institution. The trustees had no right to apply 
this money difl^erently, but should restore it un- 
til the question I am now stating, upon the 23d 
sect., is disposed of. If this opinion I have come 
to do not satisfy the parties, the case may go fur- 
ther, and receive further consideration. If they 
are not satisfied — I feel that if the depositors 
be uneasy, the sooner the question is settled by 
a declaratory act the better. 

Ordered, that the 502/. be paid into Court 
before the first of Hilary term. Heniv v. Hop^ 
hinton and others. Nov. 26. 1 83 1 . — L. C. 



rOWER OF APPOINTMENT. — WILL. — EXECUTION 

OF THE POWER. 

J power in a seUlement to appoint ^ leateholds 
and stock'* is not executed by a will be- 
queathing ^ the whole of testatrix^ pro* 
perty^ real and personal, and whatsoever she 
may possess at her decease** although the 
will is executed as required by the power. 

This was an appeal from the Vice Chancellor's 
decision on the construction of a will, under 



these circumstances. — By indenture of tettle- 
ment, made previous to the marriage lietween 
plaintiff and M. Sadler, she assigned to defendant 
knight and others certain messuages vested in 
her for terms of years, with intent that they 
(Knight and the other trustees) stand possessed 
of the same, and of 2000/. in the funds, transfer- 
red by her to their names, in trust for her sole 
and separate use; and after her decease, upon 
trust to pay the rents and dividends to her hus- 
band during his life; and after the decease of 
the survivor of them, upon other trusts, which 
never took effect : but with power to her, in the 
event of her dying in her husDand*s lifetime, not- 
withstanding her coverture, to appoint and die* 
pose of the said leaseholds and stocks, by will 
or other instrument executed as therein de- 
scribed; and in default of such appointment, 
then npon trust for her next of kin. The mar- 
riage took place; and Mrs. Lovell soon after- 
wards made her will, signed and attested as re« 
quired by the power, and thereby bequeathed to 
her huslmnd (the plaintiff) " the whole of her 
property, both real and personal, and whatso- 
ever she might possess at the time of her de- 
cease;" and she appointed her husband her exe- 
cutor, and died soon after. 

Upon a bill filed by the husband of the tes- 
tatrix against her trustees and next of kin, the 
question was raised, whether this will was an 
execution of the power in the settlement? The 
Master, upon reference, reported that there was 
] 1 2/. due to her separate estate at the time of 
her decease, oYi account of rents and dividends 
from the leaseholds and ftock, and that she bad 
no other property liable to be affected by the 
will. 

The Vice Chancellor^ who heard the canse, 
decided that the will did not execute the power. 
Upon, appeal to the Lord Chancellor in the 
last term. Sir Bdufard Sudden and Mr. Knight, 
for the appellant (the plamttff), submitted uiat 
the will, being the will of a married woman, had 
nothing to operate upon, except the property 
which was the subject of the power; and that, 
the will being executed as required by the power, 
she must have intended to exercise it. She would 
not have made a will to bequeath to the husband 
the 1 12/. arrears of her separate estate, which 
he would take without the will as her husband 
and personal representative. It was not neces- 
sary to refer to the power in order to execute it 
the words " real property" or " freeholds" in 
a will comprehended leaseholds; as where there 
was a devise of ** real estate," or of ** freeholds," 
and the testator had none such, but had ** lease- 
holds," the leaseholds passed. Rose v. BartleH, 
Cro. Car. 292., and Day v. Trig, I P. Wms. 287. 
This was a clear proposition, and settled law. 
A testator was not bound to refer to the power: 
it was sufficient for its execution to show an in- 
tention to exercise it. The intention was shown 
here by the testatrix givinc what she could not 
give without the power of appointment. This 
will was no more than waste paper, unless it was 
taken as an execution of the power. They re- 
lied upon the cases of Standen v. Standen, 9 Ves. 
jun. 589., which was affirmed upon appeal to the 
Hobse of Lords ; and of Wellc^ v. lA>rd Porfs^ 
moiiM, in Sugd. Pow. Append. N(^ " 
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Hr^'B^e and Mr. Kmdenleyy for the neit of ' 
kio. sopported the decree of the Vice Chancellor; 
distinguishing this case from Standen v. Staudenf 
and WcUopp t. Lord Portsmouth^ which related 
to real estate. A will, to execute a power, must 
refer to it, or to the property the subject of it, 
nnieis it may be otherwise inoperative. Inhere 
was soinethin<r for this will to operate upon be- 
sides the power — there was nil,; and the tes* 
tatrix might have hopes of having more property 
at the time of her death, though she had not 
any at the time of making the will. The Court 
could noft. allow any enquiry as to the personal 
property of the testatrix at the time of making 
her will. They cited, among other cases, Jonei v. 
Curry y 1 Swanston, 66.; Jones v. Tucker, 2 Mer. 
533.; fVeU v. Ilonnor^ 1 Jac. & Walk. 558.; 
Doe v. Rodcey 2 Bing. 497., in which were con- 
tained all the cases and reasoning in them, and 
which was reversed in the House of Lords, 
6 Bing. 475. 

Sir Edumrd Sugden in reply. Doe v. Eoeke 
bad nothing to do with this case. Jones t. 
Tmeker went too far, and was not to be main- 
tained. The property here was small, but the 
question was of great importance. 

The Lord C&mceUor, having taken time to 
consider the case, now delivered his judgment. 
This is an appeal from the Vice Qiancellor, 
and the question raised is one of some difficulty ; 
being whether, in the will of a feme covert, she 
executed a power of appointment, which was 

E'ven to her in her marriage settlement ; there 
dng no words in the wiU referring either to 
the power in the settlement, op to the property 
which was the subject of it. The subject matter 
of the settlement was leasehold property, and a 
sum of SOOOL vested in the public funds; and 
thev wer^ settled in trust-for her separate use, 
with a power, in the event of her dyine in the 
lifetime of her husband, to appoint the same 
by will or other instrument, independent of the 
husband, and, in default of such appointment, 
in trust to her next of kin. The testatrix did 
not long survive the marriage, and she received 
some rents of the leaseholds and dividends 
from the funds ; and, as appeared by the 
Master's report — for this came on upon further 
directions — there was about 1 12/. of rents and 
dividends of the settled property due at her 
decease. She made her will in the manner 
prescribed by the power, and she thereby gave 
*^ the whole of her property, both real and per- 
sonal, and whatsoever she might have at the 
time of her death, to her husband, and appointed 
him her executor." If this was an execution of 
the power, it must ^ be taken to be executed 
under a general disposition, as there wns no re- * 
ference to the power. There was in this case a 
reference to the Master to report ; not what was 
the state of the property, either at the time of 
making the will, or at the time of the decease ; 
but in substance to report, what property had 
the testatrix liable to be affected by the will, 
exclusive of the trust estate comprised in the 
settlement. The Master in his report said, that 
there was nothing liable to be affected by the 
will but the 112/. arrears of rents and dividends. 
The question then is, whether, under these cir- 
cumstances, the will was of any force in the • 



execution of the power. Did the will evidence 
an intention to execute the power ? To do this, 
iiiis said that you are confined within the four 
comers of the instrument ; you cannot go out 
of the instrument, and cannot extend or contract 
it in order to gather the construction of it. In 
the case of Andrews v. Emmott, 2 Bro. C. C. 297., 
which was a leading case, Lord Kenyon, Master 
of the Rojls, said some intention to execute the 
power must be shown ; and Lord Thurlow, the 
Lord Chancellor, recognised that doctrine in 
the same case, upon appeal ; and both said that 
they were not to go upon conjecture to collect 
the intention. It is admitted, that you are 
not to look into the state of the property, and 
into the circumstances under which the will waa 
made, to enable you to construe it. The case of 
Mdrews v. Emmott was referred to in that of 
Nennock v. Horton, 7 Vesey, 390. ; and it was 
taken to be clear that you are not to enquire 
into the circumstances of testator's property at 
the time of making the will, in order to deter- 
mine whether the testator, is executins the 
Eower or not. In order to show that the Tease- 
olds have passed under the description of 
'* real property," the case of Day y. 7>^, 1 P. 
Wms. 28 7., was mentioned. In that case, which, 
was a devise of '* freehold*' premises in Alders- 
gate Street, where the testator had no '' free- 
holds," but leaseholds, the leaseholds were taken 
to pass, the word *' freeholds" being struck out 
of the will to give efiect to it. In the present 
4|ise a report was made by the Master as to the 
property affected by the will, and that rej^ort was 
cpnfirmed without objection or exception taken 
t« it. So now, under all these curcumstancesy 
the question is, whether we can aather the 
intention from the words of the will, so as to 
satisfy us of the execution of the power. My 
opinion is, that this will does not execute the 
power. No doubt it may be executed without 
express reference to the power, or reference to 
it at all, or to the subject matter of it ; but 
something must appear to show that it was in 
execution of the power the will was made. But 
the words are as general as they possibly can 
be — " the whole of my property, both real and 
personal :" the question comes to this, — How do 
you get at the property within the power? 
That property consisted of leaseholds and stock, 
and the will used the words '*my property, 
real and personal," which words do not apply 
to leaseholds. In the case of Dajf v. Trig^ the 
word '^freeholds" was rejected, to make the 
instrument consistent with the fact •— that it 
should not be inoperative. The case of Standen 
V. Standen was said to meet this case ; but it was 
different : the residuary clause there was taken 
to comprehend the property in the power ; and 
the case was affirmed in the House of Lords, 
and even since held to be law — more followed, 
however, than commended. Sir William Grant's 
observations on that case in Bradly v. Westcott^ 
13 Ves., was just. He admitted the decision 
was riffht ; but disapproved of the reasons of 
Lord Loughborough, who placed great stress 
on the words, *' or whatsoever I may be inter- 
ested in or entitled to, at my death ; ' and said, 
that *' if thej^e be no other, sense in which the 
words can be understood than of the power. 
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then they must be applied- to that" It was 
not, however, neeeflsary to doubt the decision 
in the case of Standen v. SUanden, in order to 
come at the decision of his Honour the Vice- 
Chancellor in this case. The words may apply 
to the leasehold, and to what other property 
the testatrix might acquire to* the time of her 
death. The whole current of cases from An^ 
drewt V. EmmoU would be broken in upon, if 
we Apply the words here to the execution of 
the power. Some cases have gone beyond that, 
as Jonet v. Tucker, and Doe on dem. NevfeU v. 
Rocke, The case of Napper v. Najpper is of 
the same class, in which the principle is, that 
where there is any other subject for the words 
to operate upon, then you are not to apply 
tbera to the execution of the power. The case 
of LevM V, Ueweilin, 1 Turner, 104^ belonged to. 
the same class ; and I should not be actmg in 
the spirit of these authorities, nor in the spirit 
of the cases of Standen v. Standen, and Wallepp 
V. Lord Portsmouth, but against the current of 
all the authorities, if I were to consider this 
clause in the will to have operated as an execu- 
tion of the power. 

The appeal dismissed* — LoveS v. Knight. 
Dec. 80. 1831. L.C. 



Hole absolute, with costs, the defendant 
bringing no action. — Anon^ous. M. T. Nor. 32. 
1831.' K.B. Prac. C. 



COURT OF KING^S SENCH. PRACTICE COURT. 

SCI. FA. 

In proceedings in alt actions of scire facias, 
Sunday is not to be reckoned as one of the ^ 
days* 

George, on a former day, had obtained a rule 
met to set aside a judgment in sci. fa. for ir- 
regularity, on the ground that, in the rule for 
judgment, an intervening Sunday was reckoned 
as one. of the four days. 

Addison now showed cause, and contended that 
there was a distinction between this case and the 
one previously decided by the learned Judge, of 
Fraserv.Miiler {fnde p. 1 35.a9i<^), inasmuch as that 
was a sci. fa. against bail, and this was not against 
bail ; that all the cases in which Sunday was ex- 
cluded were cases in which bail were charged; 
that the Courts were always more strict where 
the proceedings were against bail than in com- 
mon cases; and he cited 11 East, 271. n. (6), 
where the distinction is drawn. He contended 
that, in rules of this sort, Sunday is reckoned as 
one of the days, unless it happens to be the last* 

George,,\n support of his rule, cited IVathenv. 
Beaumont^ 1 1 East, 27 1., and Goodwin v. Lugar, 
6 M. & S. 133. 2 Chit. 192. ; where it was held, 
that in seufa. an intervening Sunday was not to 
be reckoned, and that the rule had been no- 
where held to apply specifically to cases of bail. 

LUHedale J. I am of opinion that Sunday^ 
though an intervening day, could not be reck^ 
oned as one of the four days. The rule of 
5 Geo. 2. was general ; and all scire faeiases, 
whether against bail or for other purposes, ought 
to be governed by the same principle ; and the 
judgment must therefore be set aside ; but, as it 
was a doubtful point, without costs. 

Addison wished to add the term of bringing no 
action, execution appearing to have been issued 

LUtledale J. imposed this term, but said that 
.the plaintiff must then pay the costs of the rule. 



COURT OP BXCHEOUER. 
COSTS. — ATTORNEY. — ATTACHKENT. 

I 

Costs incurred subsequently to an offer to pay 
costs occasioned by an attachment irregularis/ 
issued, ordered to be paid by the attorney 
refusing the offer. 

On the taxation of costs after payment thereof, 
the plaintiffs attorney was directed by a Baron's 
order to refund a sum overpaid. An attach- 
ment for non-payment thereof had been- obtain- 
ed by Steer previously to making the order a 
rule of Court, on which ground Thesiger ob* 
tained a rule to set the attachment aside. 

Steer, in showing cause, admitted the irr^v- 
larity, but produced an affidavit, stating that im- 
mediately the rule for setting aside theattachmeot 
was served on the defendant's attorney, he of- 
fiered to pay the costs of the attachment, bat 
that the plaintiff's attorney re&ised the offisr. 
He contended that the costs incurred sabse- 
ouently to such offer and refusal must, under 
tne authority of Beeston v. Beckett, 4 Man. & 
Ryl. 100., be paid by the plaintiff or his attor^ 
ney. Accordingly rule absolute, with costs 
up' to the time when the offer of payment was; 
made, and the subsequent costs to be paid by the 

S'aintiff's attorney. — Halton v. Stoclnng, M. T. 
ov. 17. 



NOTES OF THE WEEK. 

NEW BANKRUPTCY COURT. 

The new Bankruptcy Court was opened, 
proformd, on Wednesday, at Westminster. 
The chief Judge (the Right Honourable 
Thomas Erskine) shortly stated that tbe 
Court had been created by virtue of the 
\ &2 Wm. 4. c. 56. ; and that he and his 
learned brothers had been appointed Judges 
thereof. He then directed the commission 
to be read by the Chief Registrar (Mr. 
Serjeant E. Lawes), which was accordingly 
done ; and the Court then broke up. On 
Thursday the Court of Review met at 
Westminster, for the purpose of swearing 
in attorneys ; and the commissioners sat at 
Basinghall Street. We have made ar* 
r^n^ements for authentic reports of the 
decisions of all the new Courts. 

Besides the publications that we re- 
viewed, ante, p. IIO., two works peculiarly 
devoted to the new Court have been an- 
nounced : the one by Lord Henley, being 
a new edition of his book on the Bankrupt 
Law, with an Appendix of Forms adapted 
by his Lordship to the new system ; the 
other by Mr. Duncan Stewart, on the 

«.^^»i^»^^^^— ^W^»^^— ^— ^^^ W I ^.^^^i^— .^j^j^— ^^p^.^— ^M^^^y— 

* Vide p. 145. antk^ 
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Practice under the new Act, with the 
Forms as settled by the new Court. We 
shali probably be able to give our opinion 
on both of these in our next^publication. 

The information which we obtained last 
week regarding the admission of attorneys 
in the new Court arrived too late to be 
inserted in the number, and was therefore 
printed on the cover. According to that 
notice, the certificate of the attorney was 
required to be left with the Secretary of 
Bankrupts previously to the sitting of the 
new Court. In the Exchequer of Pleas, 
as in the other superior Courts, the admission 
must be produced.. In the Bankruptcy 
Court an affidavit of the previous admission 
is also required. 

The fees of admission amount only, we 
understand, to 5s. 



given him, and cannot. now take advantage of 
his own neglect. H. H. H. 



CHIEF JUSTICF. OF BENGAL. 

Mr. Serjeant Russell has been appobted 
Chief Justice of Bengal^ in the place of Sir 
Charles Grey. 



ANSWERS TO QUERIES. 



LAW OF ATTORNETa, 
PAYMENT or niVIDEKnS. VOL.UI. P. 48. 

The representatives of the deceased solicitor 
will be justified in paying the remaining sums as 
tbey may be called for ; — the insolvency of the 
assignee is no revocation of the authority given 
to the solicitor; and the death of the latter 
makes no difference, because his undertaking to 
distribute the dividends is obligatory on his re- 
presentatives. The representatives will not be 
justified in paying the balance to the insolvent, 
because he may be removed from his office under 
Lord Loughborough's order, 8th March, 1794. 
Ex parte Surteet^ 1 2 Ves. 1 0. J. C. G. 



ARTICLED CLERK. — PREMIUM. VOL. III. P. 48. 

1. 1 am of opinion that, in the absence of any 
express agreement, B. can be compelled to re- 
turn A, a proportionable part of the premium. 
See Ex parte Bayley, in re Hdrper, 9 Bam. & 
Cress. 691. J.C.G. 



2. If this was an arrangement between 3^ and 
the assignee, on the former retiring from prac« 
tice, to take A,, who at that time did not object 
to Uie assignee, and was put to no additional 
expense by the transfer, I do not tee on what 
ground he can call for a return of any part of 
the premium (which may be considered as a 
species of damages for the non-performance of 
the original contract); as by consenting to the 
-assignment he has altogether waived whatever 
claim to recover such objecdon might have 



ARTICLED CLERK. — MINOR. VOL.111. P. 48. 

1. r know of no impediment to a minor's 
beini; admitted an attorney, and instances of such 
admission can be adduced ; but I apprehend he 
would find occasions on which his infancy would 
reilder him an incompetent and irresponsible 
agent. Is not the word attorney, as cited from 
Bkc. Abr. by Y.Z., used in the more confined, 
or (if I may so call it) commercial sense, as dis- 
tinguished from what in common parlance is un» 
derstood by the profession of an attorney ? 

rl. n. H. 



2. An infant may apply to be* may be, and 
frequently i*, admitted an attorney; for the 
Juages make no enquiry into the ages of parties ; 
and there is no rule or order of the Courts re- 
quiring him to attain twenty-one before be 
makes the application; but it is probable the 
Judees woula, in their discretion, refuse his ad- 
mission, if the fact were previously known to 
them. See Co. Litt. 52. 128. a. Cro. Eliz. 637. 
March, 92. J. C. G. 



LAW OF PROPERTY AiTD COJ^WEYANClIfG. 
WILL. — COKTIKGEXCY. P. 78. 

J,JV. took an estate tail. Vide Doe dem, 
Elfu V. EiUt, 9 East, 388. ; Brice v. Smit^, 
1 WiUes. J.J. 



HEIR. REVERSION. P. 78. 

To W. T,, undoubtedly. Vide the last edition 
of 2 Bl. Com. p. 175., also note 17. same page. 



QUERIES. 



LAW OF LANDLORD AND TENANT, 
COMMENCEMENT OF TENANCY. 

A. has been some time yearly tenant to B., 

Eaying bis rent in October in each year. He 
as in bis possession many receipts, all of which 
are stated to be for a vear's rent due at Aiichael^ 
ma0l B, having sold his property, A. is served 
before Michaelmas with a notice to <]uit at Lady^ 
day. Are the receipts for rent in his possession 
positive evidence against the landlord of A, being 
a Michaelmas tenant ? or can B,, on proving 
that he actually entered at Lady-day, support an 
acdon of ejectment ? 

An early Subscriber. 



INSOLVENT LESSEE. 

If your correspondent H. B. A. (p. 29. ante) 
will name the case which, he states, decides that 
where a lessee becomes insolvent, he is dis- 
charged fi'om the lease, and the lessor is entitled 
to possession, he will much oblige. 

w. s. w. 
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Mueellatiea. 



LSW OF ATTORNEYS. 

FORMS OP DECLARATIONS ON ATTORNBrs' 

BILLS. 

I perceive that there is no count amongst 
the new declaration forms for work and labour, 
&c. done as an attorney. Should the old forms 
be used? or would the common counts be proper 
in an action to recover the amount of an at- 
torney's biU? W. S. 



ASSIGNMENT OF ARTICLES OF CLERKSHIP. 

An assignment of articles of clerkship was 
executed by the assignee some time previously 
to its being executecf by the assignor ; the €lelay 
arising in consequence of the residence of the 
latter being a considerable distance from town, 
and consequently it had to be forwarded to him. 

1 . Does the service of the clerk of the assignee 
commence on the day of the date of the assign- 
ment, or upon the day on which it was executed 
by the assignor, who was of course the convey- 
ing party? 

S. Can the assignee accept the sermce of the 
clerk before it is actualltf aumned to him ? , 

3. Can the assignor certify beyond the day 
of the date ? If not, there would clearly be an 
interval; as the assignee could not certify to 
the service of the clerk before it was assigned 
to him by the assignor, as it would not be a 
service under articles. 

4. Would not the clerk, before he could be 
admitted, have to serve the space of that iotepal, 
and consequently be compelled to be again as- 
signed? Otherwise how could he swear to having 
«arved,/fory«arf uttder mrUcki ? Z. £L 

attorneys' CERTIFICATES. — RE-ADMISSION. 

By the 37 Geo. 3., an attorney who neglects 
to take out a certificate for the space of a year 
is reouired to be re-admitted ; 1 shall therefore 
be glad if any of vour contributors will say, 
within what period an attorney who was re- 
admitted in Hilary term last must take out a 
certificate on such re -admission, so as to avoid 
the necessity of again applying for re-admission. 

I apprehend that although certificates expire 
in November in every year, that a person has 
twelve months from the period of his actual re- 
admission to take out his certificate ; and that 
he was not bound to take one out for the current 
year in which he was so re-admitted, not having 
of course practised in the mean time. 

0. P. 

COMMON LAfV. 
BILL OF EXCHANGE. — PARTNEESHIP. 

A, draws a bill of exchange on X, and Y^ 
partners in trade, which is accepted by X. in 
the name of the partnership, without the privity 
of F.« and for the private purposes of X. These 
facts are known to A.^ who never had any deal- 
ings with or any assets in the hands of X, and 
Y. X, becomes bankrupt; the bill of exchange 
becomes due, and, in the hands of a bond fide 
holder^ is presented for payment, and paid by 



K. Can T^ in an action brought In the joint 
names of himself and X's assignees, recover the 
amount of the bill from A, as money paid for 
his use ? And would the bankrupt JC, uncerti- 
ficated, be a competent witness for the plain- 
tifis ? L. 



MISCELLANEA. 

ANGLO-SAXON PUNISHMENTS. 

The following are the compensations allotted 
for personal injuries, as collected in Mr. Sharon 
Turner's History of the Anglo-Saxons:— 

^ Homer is celebrated for discriminating the 
wounds of his heroes with anatomical precision. 
The Saxon legislators were not less anxious to 
distinguish between the different wounds to 
which the body is liable, and which, from their 
laws, we may infer that they frequently soffered. 
In their most ancient laws these were the pu- 
nishments : — 

'' The loss of an eye, or of a leg, appears 
to have been considered as the most aggravated 
injury which could arise from an assault, and 
was therefore punished by the highest fine, or 
fitly shillings. 

'^ To be made lame was the next most con- 
siderable offence, and the compensation for it 
was thirty shillings. 

** For a wound that caused deafneii» twenty- 
five shillings. 

"To lame the shoulder, divide the chine- 
bone, cut off* the thumb, pierce the diaphragm, 
or to tear ctf the hair and fracture the skull, 
was each punished by a fine of twenty shil- 
lings. 

*' For cutting off* the little finger, eleven 
shillings. 

" For cutting off* the great toe, or for tearing 
off" the hair entirely, ten shillings. ^ 

'* For piercing the nose, nine sliillingB. 

'' For cutting off* the forefinger, eight shil- 
lings. 

" For cutting off* the gold-finger, for every 
wound in the tnigh, for wounding the ear, for 
piercing both cheeks, for cutting either nostril, 
for each of the front teeth, for breaking the jaw- 
bone, for breaking an arm, six shillings. 

" For seizing the hair so as to hurt the bone, 
for the loss of either of the eye teeth, or the 
middle finger, four shillings. 

" For pulling the hair so that the bone be- 
came visible, for piercing the ear or one cheek, 
for cutting off* the thumb nail, for the first 
double tooth, for wounding the nose with the 
fist, for wounding the elbow, for breaking a rib, 
or for wounding the vertebrae, three shillings. 

** For every nail (probably of the fingers), and 
for every tooth beyond the first double tooth, 
one shilling. 

" For seizing the hair, fifty scaettas. 

*' For the nail of the great toe, thirty tcflsttas^ 

'' For every other nail, ten scsttas.* 
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COURT OF BANKRUPTCY. 



JDmeral Rules and Orders far r^gulatmg ike Practice ^ HU Mc^estifs Court qf Baank- 
ruptcy^ nuide ky the Judges (f the Gntrt of S^vieWf wUh the Gmeeni qf 4^ fjoid Chan- 
eeUor^ this 12(& 2% i^Jamary, 1832. 



Ii b ordered that all affidaviu and other do- 
cument directed to be filed ia the Court of 
Bankruptcy be filed with the Registrars of the 
Court. 

That the Registrars' office shall be at the 
Court of QommiteioBers of Bankrupts in Basing- 
hall Slraet» in the city of London; and shall be 
kepe open dafily, Sundays only elected, in 
the morning firom 10 to 4, and in the eitening 
firam 7 to 9< 

That attorneys and solidton ahali be admit- 
ted and enrolled .in the Court of Bankruptcy, 
by order of the Court of Review. 

That every attohiey and solicitor of any of 
the superior Courts at Westminster may be 
admitted ♦ and enrolled in the said Court of 
Bankruptcy, upon the production of a certi"* 
ficate from the proper officer, and upon fiting 
his own affidavit of his being such attorney or 
solicitor, and of the date of his former admis- 
rion; such affidavit to be sworn by him, if re- 
siding in London or within 10 mfles thereof, 
before the Court of Review, and if residhig 
elsewhere, before a Master in ordinary or ex- 
traordinary in Chancery. 

lliat H roll or book shall be kept by the 
R^g^vtrars, wherein shall be enrolled the names 
ef all mtomtfys and loliciton admitted in the 
Court of Bankrupt^, on payment to the Re- 
gistrar of .a fee of it* for such adnuasioa and 
enrolment; ouoh fee to he applied, in the first 
instance, to the payment of the expense of 
preparing such roll, and the books necessary 
for the due rqpstration of the names, and the 
surphw to the same purpose » the fees in the 

NO. LXV, 



a^ond schedule of the statute I & 9 Wm. 4- 

That the Registrars, or their deputies, shall 
forthwith cause to be prepared a proper alpha- 
betical book for the purposes after mentioned; 
and that the saope shall be publicly kept at the 
Registrars' office, to be there inspected t>y any 
such attorney or solicitor as aforesaid, or his 
dei^k, withput fee or rofw^rd ; and tb|it jsveiy at- 
torney or solicitor admitted in the Court of 
Bankruptcy, and residing in London, or vrithin 
ten miles thereof, shall, upon his Admission, e^ter 
in siich book, iff i^habetteal ordei). his aapie 
4nfl place of abode, or some Qther proper ptoce 
in Lqndon, Westmiisster, or tiie borop^ of 
Southwark, or within one mMe of the said office, 
Vvhere he m^y be served with jootices, sum* 
mouses,, ordeis, and niles, io.matterv depending 
in the said Court ; and bk often as any. such at- 
torney or solicitor shall change his place of abode, 
or the place m^here he may beserxedaa Aforesaid, 
he shall make the like entry thereof in the said 
book; and that aU notices, Aunmonses,' dr- 
deri, .and rules^ which do not require personal 
service, shall be. deemed sufficiently served on 
s^ch attorney or solicitor if a copy thereof be 
left at the phioe lastly entered in such book, 
with any person resident at, or belonging to, 
such place ; and if any such attorney or solicitor 
spall neglect to make sudi entry, then the fixing 
lip .of any notice^ pr the copy ^of a s u mmons , 
order, or rule, for such attorney or solicitor, in 
the office of the Chief Registrar, shalLbe deemed 
as effectual and efficient as if the same had 
been served at such place' of residence as 
aforesnd. 

An ousting commissions, when transferred to 

O 
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the Court of Bankruptcy, ^shall be duly re- 
gistered in the R^strars' office, in books to be 
kept for that purpose, and shall be prosecuted 
before such Commissioner as the Court of Re- 
view shall appoint. 

That the assignees appointed under such 
commissions shall be at liberty to retain, until 
further order, the custody of the commission 
and proceedings heretofore taken thereon, ac* 
cording to the present practice in bankruptcy. 

That all proceedings before the Commissioner 
in the Court of Bankruptcy shall be written 0n 
parchment or paper of one uniform size, and 
shall remain of record in the said Court. 

That every fiat issued by the Lord Chancellor 
to be prosecuted in the Court of Bankruptcy 
shall be filed of record in the Registrars* office 
within seven days from the date thereof, and 
that no appointment for the opening of any such 
fiat shall be made until it shall have been so 
filed. 
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That, upon every application for an appoint- 
ment for opening any fiat, the Reg^trar shaU^io ' 
the presence of the solicitor applying for the 
same, allot such fiat, by ballot, to one of the 
commissioners of the Court, according to the 
regulations to be from time to dme prescribed 
by the Court of Review, except in cases of 
second or renewed fiats, which shall go to 
the same Commissioner before whom the former 
commission or fiat was prosecuted. 

That, upon the making of an appointment for 
opening any fiat, the Registrar shall, in the 
presence of such attorney or solicitor, write 
upon the face of the fiat the name of the Coon 
missioner before whom the same is to be 
opened. 

That each fiat sb^ be prosecuted before the 
*Cooimisnoner «o appointed, unless otherwise 
specially ordered by the Court of Review, or 
one of the Judges thereof* 

That the Commisstoners shall sit. daily:(Skin- 
day« and holidays, to be hereafter named, only 
excepted), at 10 o'clock, at the Court of Com- 
missioners of Bankrupts in Basinghall Street, 



and shall hold their Subdivision Courts at the 
same place as occasion may require. 

That a Deputy Registrar shall attend upon each 
Commissioner to take minutes of, to draw up, 
and have the charge of, all proceedings before 
him, under the superintendence of the ChieT 
Registrar. 

That, in lien of attaching a copy of the OiaceUc 
to the proceedings in each bankruptcy, tiie 
Deputy R^strar shall make a memorandum of 
the appearance of the advertisement in the 
Gazette^ and of the date thereof, with proper 
reference to the file, to facilitate search. 

That the official Assignees be divided equdly 
among the six Commissioners. 

That each Commissioner shall appcnnt his 
class of Assignees, to act in rotation under the 
several bankruptcies prosecuted before him; 
such rotation to be settled by ballot, accordiiig 
to such regulations as aforesaid, except in special 
cases to be referred by the Commissioner ad- 
judicating thereon to the other Commissioners 
of his Subdivirion Court, or the Court of Re- 
view. 

That the same rules for the appointmoit of 
official Assignees shall be followed as to existiqg 
commissions; but it is recommended that no 
official Assignee be appointed under commit- 
sions already opened, unless there appean good 
cause for so doing. 

That the appointment of any Assignee or As- 
signees to any bankrupt's estate shall be under 
the hand of the Commissioner, and shall remain 
of record in the said Court of Bankruptcy; and 
certificates of such appointment, under the seal 
of the Court, shall be delivered to such Assignee 
by the Registrar, upon application for the 



That no official Assignee shall, dther directly 
or indirectly,, carry on any trade or buoness, or 
hold or be engaged in any office or. employ- 
ment other than his sud office and emjiloymeiit 
as official assignee. 

That each offidal Assignee shall -find sureties 
to the extent of 600(V., and shall, together with 
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such sureties (ezcq>t where otherwise spedally 
directed by the Court of-ReviewX execute a 
joint and several bond to the two Registrars for 
the time being, and the survivor of them, in the 
peoal sum of 6000/. 

The official Assignee to be made liable to the 
whole amount, and the suredes to be liable to- 
gether to the like amount, in such proportions 
as shall be approved of by the Court of Review ; 
provided that no one surety shall be made 
liable for more than 3000/., nor for less than 

1000/. 

That each official Assignee shall, on pain 
of dismissal, give immediate notice, in writ- 
ing, to the Chief Regbtrar for the time bdng 
of the death or insolvency of either of his sure- 
ties; and shall, if required, cause a new bond 
to be executed to the like amount by another 
surety, to be approved of as above. 

That each official Assignee shall follow the 
ustnictions of the Commissioner under whom 
he acts, according to the exigencies of each par-^ 
ticolar case, subject to such directions as shall 
from time to time be prescribed by the Court of 
Review. 

That each official Assignee shall pay into the 
Bank of England, to the credit of the Account- 
ant-General of the High Court of Chancery, all 
sQch suma of money as shall come to his hands 
as soon as they shall amount to 100/.; and at 
the time of paying in such monies shall state in 
writing, delivered therewith to the Cashier of 
the Bank of England, the date and the amount 
of the payment, the name of the official Asrignee 
making it, the name and description of the 
bankrupt or bankrupts, and the particular es- 
tate to which the money belongs, and that it is 
to be placed to the credit of the said Account- 
ant-General, and of such particular estate, and 
sliall take a receipt for the same from the 
Cashier of the Bank, and carry it to the office 
of the Accountant-Genera], who will give a 
proper voucher for such receipt; such voucher 
to be produced when called for by the Com- 
missioners* 

That it is recommoided to the Commissioners 
to allow the official Assignees 1 per cent, on the 



monies they respectively receive, and l^'per 
cent, more on the monies actually to be divided ; 
subject, nevertheless^ to be increilsed or" di- 
minished in any case under special drcumstanoes, 
to be referred to the Court of Review. 

That the Messengers shall, upon taking^pos- 
session, forthwith take an inventory of the bank- 
rupt's effiscts ; but that no appnusement shall be 
made, or other expenses incurred, without the 
spedal direction of the Commissioner, until after 
the appointment of the creditors' assignees. 

That a Table of Fees to be allowed to Messen- 
gers having in the year 1888 been approved of 
by the then Lord Chancellor, and the duties of 
Messengers having been since diminished, it is 
recommended to the Commissionen tiwt dl fees 
contained in that Table, except the following be 
for the future disallowed in the taxation of the 
Messengers' bills: — 

Jt 9* d. 
Attending the Commissioners until 

the adjudication for warrant of 

leisure - - - o lo o 

Executing the warrant at each pkce 15 4 

Summons to bankrupt to surrender, 
and duplicate - - - o 5 o 

Service of summons on bankrupt -068 

Preparing advertisement for the Ga- 
zette, and copy, and attending 
with, and for, the same - - 6 8 

Possession from the day of execution 
of the warrant of seizure to the 
choice of assignees, and no longer, 
per day - - -050 

Preparing warrant for bringing up the 
bankrupt from prison; attending 
Commissioner to sign the same, 
and service on the gader - - 13 4 

Summons for assignees to attend 
audit meeting - - - 6 8 

Preparing summonses, and serving 

same upon the assignees -068 

Proclaiming bankrupt, when he does ^ 
not surrender to the commission - Q 4 
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Jn case of committid by the Commit* 

. wnoettf taking into custody^ and 

executing their warrant, Afeasenger 

and men's attendance, with ooach 

hire, and expenses 



£ i' 4. 
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If, in execution of any of the business above 
mentioned, the Messenger and his man, or either 
of them, shall be compelled to travel any con- 
siderable distance from Londoi^ we submit that, 
beside the above fees, and in addition to travel- 
ling and other necessary expenses, an allowance 
^ould be made for the time employed, at the 
following rate per day : — 



For the Messenger 
For his man 



-68 
-50 



' That all petitions presented to the Court of 
Review shall be entered at the Registrars' office 
and (hat the fiat directing the attendance 
thereon shall be under the seal of the Court of 
Bankruptcy; and that<the original petition «hal], 
^en served, be returned to theJlegistrar dA^or 
before the hearing, and be filed of record ; and 
lliat it shall not be necessary to recite such peti« 
tion at length in any order pronounced by the 
Court thereon. 

That all the process of the Court of Review 
shall be under the seal of the Court of Bank- 
ruptcy. - 






Timt all agreements of reference to be made 
nilea of the Court of Bankruptcy shall be so 
made by ordsr of the Court of Review; and all 
matters arising thftieoB shall be beard and de* 
termined by the Court of Rciliev. 

That all questions respecting the conduct of 
the officers and practitionera of the Court of 
Bankruptcy shall be brought before the Court 
of Review. 

That all recognizances to be taken and ac- 
knowledged in the Court of Bankruptcy sbaH 
be taken and acknowledged before the Court of 
Review. 

That the practice in the Court ^f Review 
shall, until otherwise pndered, be cdnformcd as 
aeariy m may 'be to the piewnt practice in Blat- 
ters before the Lord Chancellor. 

That the first Subdivision Court shall consist 
of Charles Frederick Williams, JdshoA Evans, 
Robeat iSeotge Cedl Fane, Bsqrs.; ^nd the 
second Subdivision Coort shall consst pf John 
Herman Merivale, John Samuel Martm Fon- 
blanqae, and BSdward Hol^pyd, Esqrs. 

T. Erskine, C. J. 
Albbrt Pbll, J. 
J. Cbo88, i> 
G. RosB, J. 
Jan. 19. 1832. Approved, Bbousham, C. 
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ON THE MODE OF PROCEDURE IN 
THE COURT OF BANKRUPTCY. 

Thb Court of Bankruptcy is now fairly 
established^ and at works Bankruptcy bu- 
siness stops for no man ; and it is full time 
to redeem a promise, given by us some time 
ago, of showing the mode of procedure now 
to be pursued in prosecuting a^/Setf; for a 
commission no longer exists. 

An independent tribunal is, at any rate, 
constituted. Many of the faults of the old 
system are removed; and, however open to 
objection some of the parts of the new plan 
amy be— and we have not been backward 
in poinfing tkem out — we think that at 
present eveiy thmg should be done to give 
the new Court a &ir trial, to &cilitate its 
operation, and to cheer and support this 
last-bom tribunal in the infancy of its ex- 

tstence« 

We are still of opinion that bankruptcy 
reforro ka$ but commenoedy and we shall 
take an early opportunity of recording 
our opinions as to the alterations which 
must still be made ; but we shall devote 
Uie present article to more practical 
matters. 

We must first notice the difficulty which 
has met the practitioner on the threshold of 
the Court*- we mean the petitions which 
remained unheard by the Vice Chancellor 
— a difficulty, no doubt, foreseen by his 
Honour, but which, notwithstandmg all the 
energy and devotedness of that learned 
Judge, he was, from the extent of the busi- 
ness, unable to overcome. 

It will be seen, in another part of this 
Number, that a motion was made by Mr. 
Montagu, m the Court of Review, to have 
a petition heard by this Court which had 
been set down before the Lord Chancellor. 
The Court, however, held, that it had no 
power to grant the motion.* The parties 



must now set them down for hearing in 
the Court of Review; as an order has 
been made to this effect, which b in- 
serted in a subsequent page of this Number. 
The discussion of this point has, however, 
started another and a more important ques- 
tion — whether the jurisdiction of the Vice 
Chancellor in bankruptcy is done away by the 
recent act ? It would seem •> that this learned 
Judge has intimated, that he considers it is 
not abolished ; and the following, among 
other reasons, may be mentioned in support 
ofthisopiuion:— Itisawellknown rule, that 
the jurisdiction of a superior Court cannot 
be taken away, except by express word* 
or necessary implication, c Now, before the 
late act an appeal could be made from the 
Commissioners to the Lord Chancellor, 
which was in practice heard by the Vice 
Chancellor. By the late act*, however, 
it is provided that an appeal may be 
made from the Court cf Review to the 
Lord Chancellor, and shall be heard by 
him alone; but it does not go on to pro- 
vide that there shall be no appeal from 
the Commissioners to the Court of Chan- 
cery according to \h& former practice; but it 
is sunply enacted, that they shall have « all 
the powers, duties, and authorities by any 
act or acts of parliament now hi force vested 
in commissioners of bankrupt. " • 

It is very probable tliat the intention of 
the framers of the act was to do away alto- 
gether with the jurisdiction of the Court of 
Chancery ; but there are no express words 



* See j90f/, p. 802. 



-an. i-vvT- 



^ Seeafi/^,p. 164. 

« See Catet v. RnighL, 5 T. R. 442. Shipnum 
V. Herbert, 4 T. R. 107. Stanley v. WharUm^ 
9 Pri. 501. Earl of Shafteibury v. Ruuell^ 
1 B. & C. ^S6. 

* 1 & 2 Wm. 4. C. 56. §§ 3. 7. 31. See 
Monthly Record, for November, where the act 
is printed verbatim. 
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to^ that effect, nor is there any necessary im- 
plication. It may be urged, therefore, that an 
appeal may still be made from the ComnUs- 
sumers to the Lord Chancellor, and be heard 
in the usual way by the Vice Chancellor, as 
this jurisdiction is not expressly excluded. 
This, thereibre, appears to us a canu 
omissus in the act, which, together with 
the difficulty we have,' before stated re- 
specting country commissioners, although 
they may be got over by the help of de- 
cisions, can only be effectually cured by 
another act. 

We shall now shortly mention what is to 
be done in the first stages o£^JkU : and as to 
this we have had the advantage of perusing 
two works » which have just appeared on 
the subject. The first is by Lord Henley, 
and ib of considerable bulk; but we prefer, 
for our present purpose, the latter publica- 
tion, by Mr. Duncan Stewart \ which is en- 
tirely devoted to the new system, and ap- 
pears to us to be executed with much care. 
We must, howeier, give one or two extracts 
from Lord Henley's preface, which we are 
the more ready to quote, as we have been 
charged with a leaning against the new 
Court. It will be seen that his Lordship is 
a warm admirer of the plan. He thus 
states the origin of the Court: 

" While Sir S. Romilly w«g thui minetkUi% 
the detail 'of a vicious code, a comprehensive 
view of it was published by Sir W. D. Evans 
(afterwards Recorder of Bombay), under the title 
•of A Letter on a Revision of the Bankrupt Laws. 
This valuable little work, at once highly sdentific 
and practical, pointed out almost every evil 
which then existed, and suggested alopost every 
refnedy or improvement which h^ since been 
adopted. It is pleasing to observe the triumph 
which honesty and good sense are enabled in 
time to obtain overall the clamours of intolerance 
and prejudice, and over all the resistance which 
the indolence and timiditv of some, and the in- 
terested opposition of others, are sure to inter- 
pose. The pamphlet of the retired and unob- 
trusive provincial barrister, though at first coldly 
received, yet gradually excited the interest and 
gained the jcoufidence of the public ; and much 
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• 1 . A Digest of the Bankrupt Law, with an Ap- 
penduc of Precedents, framed with reference to the 
new act of the 1 & 2 Wm. 4. C..56. % the Right 
Hon. Robert Lord Henley. 5d Edition. Saun- 
ders and Benning, 1832. pp. 890. 

^ 2. The Law and Practice of the Court of 
Bankruptcy, established by Stat. 1 & 2 Wra. 4. 
c. 56.; showing the Changes thereby effected, 
and the Mode of Procedure under the Act. With 
an Appendix of practical Forms and Precedents, 
including those settled by the Court; with the 
Rules and Orders. By Duncan Stewart, ^sq. of 
Lincoln's Inn, Barrister at Law. Saunders and 
Benning, 1832. pp. 227. 



of what is valuable in Bubsejjuent legisladon has 
been taken from its suggestions. Tlius we may 
trace some of the excellent provisions of the Act 
of 1831 to the Letter of 1810; as, the constitu- 
tion of a better tribunal ; the issuing the process 
in bankruptcy without the personal inteiterence 
of the Great Seal ; and the appointment of As- 
signees, receiving a compensation out of theestate 
for their labours and vigilance." 

Lord Henley then mentions his former 
opinion as to the necessity of a new tri- 
bunal, and continues thus:^ 

" Little did the writer of these sentences 
imagine, when be penned them, that the plan 
which he anticipated, would be completed, at a 
more distant day, by one who bad already so 
many claims on the mtitude and admiration of 
bis country. Thoura the object be inconsider- 
able when compared with the wide fields wbidi 
lie open on every side to his energies and public 
spirit, yet it presents a satisfactory earnest of 
what may be expected from so rare a combinadoa 
of genius with the most Herculean powers of 
application. Long may he pursue his great 
career of reform and improvement, neither 8»> 
duced by ease, nor intoxicated by power, nor 
baffled by tbe malevolence of party. ' He is 
doing incfeed a great good, such as rarely falls to 
the lot, and almost as rarely coincides with the 
desires, of any man.' 

" The author of these pages, while prepar- 
ing them for a third edition, has' necessarily 
considered with eiHich attention the provi^ 
•ions of the new statute. He. had long pme- 
tised as a c:k>romissioner,and both his habits and 
his studies have led him for many years to coi^ 
sider the details of the bankrupt law. He ther^ 
fore approached the. perusal of it with much in- 
terest, and now rises from it with the most entire 
and unqualified approval, both of the conception 
and execution of the plan. The framer of it ap- 
pears to have roost judiciously selected the best 
portions of the manv schemes which have 6*00 
time to time been laid before the public, nor 
could the author presume to surest one mate- 
rial improvement in its details. He was at first 
inclined to think that, from the small number of 
the Commissioners, too little provision had been 
made for those long investigations which take 
place at private meetings; but he is inarmed 
that this was fixed upon a calculation framed oa 
the bads of returns — a test of experience to 
which all private coojecture must neceaearily 
yield. , 

^* The <;»nly objection which he has to the act 
is not attributable either to the framers or sup- 
porters of it. It is in tbe miserable and mistaken 
economy of denying retiring pensions to judicial 
officers. Without msisting upon the duty of pro^ 
vidin^ for those who, having quitted either the 
certainties or the reasonable expectations of a 
lucrative profession, devote the best yean of life 
to the labours of tbe Bench — it is enough to as- 
sert, as a mere matter of expedience and bargain, 
that the .country is infinitely a gainer by granting 
liberal provisions to secure their retirement be- 
fore the infirmities of age have impaired their 
efficiency. If indeed it should ever be thought 
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it to adopt the regulations of tome of the United 
States ot America, which compel iniblic func- 
tionaries to quit ofEce at a fixed period of Ure, 
however competent they may be to fulfil the 
duties of it) retiring pensions will be wholly un- 
necessary. But till this be done, we shall see 
again, as we have often seen before, men clinging 
to office long after the capacity of doing its bu- 
siness has ceased. It is to be hoped that in the 
fiiture enactment this great error may be recti- 
fied," ^ ^ 

: Lord Henley's work, although in many 
resfiects valuable, is rather too large for 
practical purpo^s. He seems to have 
found himself encumbered in many places 
b^ the former law; and it is with some 
difficulty that the reader can discover what 
changes have been made by the recent act. 
Mr. Stewart's work is too small to call 
forth a laboured criticism. We think many 
of its subjects might liave been enlarged 
with advantage. The first work appears 
too much dilated, the last too much con- 
densed. The most valuable part of Mr. 
Stewart's work is certainly the second chap- 
ter» although the first, on the Courts, pos- 
seaies much novelty ; and it is due to him 
to say, that we prefer completmg this ar- 
ticle from it, to inserting what we had 
written on the subject ourselves. The 
prooeedmgs under the fiat he describes as 
fottowa: — 

^ If the fiat be issaed in a town case, (or, as it 
is presumed, under the former system, within 
forty miles of London,) it will be directed to the 
Court of Bankruptcy * ; and in such case, the 
fiat must be fiiea and entered of record in the 
Court ^ and the case is to be there prosecuted. 

* If the matter occur in the country, or beyond 
the bills of mortality, the fiat will be' directed to 
One or more of the persons acting as com- 
missbnen in rotation, according to their dis- 
trictflP ; and in executing it, the persons to whom 
it is directed shall proceed therein in all respects 
as commissioners acting in the execution of a 
commission of bankrupt, except as altered by 
the act ' ; and all the laws, statutes, rules and 
orders now in force relating to proceedings 
under commissions of bankrupt, or to the per- 
sons concerned therein, or in any way affected 
therel^, shall extend, and be construed to ex- 
tend, in every respect, so far as the same may 
he applicable, to fiats issued in pursuance of this 
acty and to all proceedings under the same, and 
to all the subject matters of such proceedings, 
sind to all persons concerned therein, or affected 
thereby, as if every such fiat were a commission 
of bankrupt under the great seal, except as 
altered by the act.* 

' See sects. 12. &14. 
' ^ Sect. IS. 

* Sect. 14. ; and see Sect 12., and further as 
to country commissioner, chap. iii. pott* 

* Sect. 13. 

* Sect. 16. As to the mode of proving the 
petitioning creditor's debts, see sect S. potl. 
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If any stranger^ adjudged bankrupt, shall 
dispute such adjudication, he must present a 
petition, praying the reversal th^eof, to the 
Court of Review, within two calendar months 
from the date of such adjudication, if he shall 
be within the United Kingdom, or within three 
calendar months if in any other part of Europe, 
or within one year if then residing elsewhere ; 
and the matter shall be heard and decided by the 
Court of Review, within one vear from such ad- 
judication ; or at the option or the bankrupt, and 
oa bis finding security for costs, if the Court 
shall require it, an issue shall be directed by the 
Court to try any matter of fact relating to such 
adjudication, by a jury before any of the four 
Judges of the Court. ' 

** If the adjudication of the commissioner 
shall not be set aside on the petition, or if -the 
verdict of such jury shall not be set aside, on 
applicadon to the Court of Review, within one 
month after the trial, such adjudication or ver* 
diet shall be conclusive evidence that the partv 
was or was not a bankrupt at the date of such 
adjudication, against the bankrupt, the petition- 
ing creditor, his assignees, and all persons clmm* 
ing under them and his creditors.' 

** After such issue shall have been tried, the 
Lord Chancellor may, on petition to him, to be 
presented within one month after such verdict, 
and upon notice thereof to the bankrupt, upon 
special circumstances, order another fiat to issue 
at the instance of any other person than the 
former petitioning creditor, sucn fiat to be sup- 
ported by any other debt, trading^, or act of 
bankruptcy, ' thlh those given in evidence on 
th6 trial of such issue. If the Lord Chancellor 
shall reverse an adjudication, or for any other 
cause that he sees fit, he may order that any 
fiat issued under the act may be rescinded and 
annulled, and such order shall have the force of 
a writ of tupenedeat, * 

** When a commissioner has made an ad- 
judication, he shall appoint two or more public 
meetings, (instead of three, as under the 6 Geo. 4. 
c. )6. ^25.) for the bankrupt to surrender and 
confo)rm, the last of which meetings shall be on 
the forty-second day after the publication of his 
bankruptcy in the Gazette, and the choice of 
assignees shall take place at the first of such two 
meetings.^ 

** An official assignee is also to be assigned to 
the estate by the Judges of the Court, with the 
consent of the Lord Chancellor, and is to take 
possession of and receive all the personal estate 
of the bankrupt, and the proceeds of his real 
and personal estate, and to transfer and pay all 
stock and monies into the Bank to the credit of 
the Accountant-general. * 

" When the bankrupt is adjudged to be so, all 
his real estate, and all his personal estate and 
effects, present and future, which might, at the 

'Sect 17. . 'Sect 17. 

*■ Sect. 18. So in the act; but qiuvre as to 
the trading. The same proof of the trading 
must always be given in all cases when a bank- 
runt has not two trades. 

^ Sect 19. ^ Sect 20. 

' Sect. 22. See also chap. i. sect. 4. ante, 
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time of the patting the act, have been (under the 
6 Geo. 4. c. 16.) conveyed or asiigned by com* 
mitsionert to the atsigneet, become abtolutely 
vetted in, and traotferred to, bit attignee or 
attignees for the time being, by virtue of hit or 
their appointment, without any deed of con* 
veyance or attignment, and if any tiich attignee 
thall die, or be removed, the real and personal 
ettat^ or tuch part at shall not be told, thall 
vett in like manner in hit tuccettor. * 

** The necetsity of regbterinj^, enrolling, or 
recording any conveyance or atticnment of the 
bankrupt't propertv in any regittry ol^e, it 
dispensed with, ancl it it enacted that in every 
tuch case the certificate of the appointment of 
an official attignee thall be regittered in tuch 
regittry office, which shall have the tame efiect 
at the regittry of the conveyance or asdgnment, 

** The title of a purchaser of the bankrupt's 
property for valuable contideiatioQ, without 
notice of the bankruptcy, wIk> thall have duly 
r^ttered, enrolled, or recorded hit purchate 
deed, previous to the regittry hereby directed, 
shall not be invalidated by reason of the ap- 
pointment of an assignee, or the vesting of such 
property in him, unless the certificate of such 
appointment shall be registered, at regards Great 
Britain and Ireland, within two months from 
the date of the appointment, and as regards all 
other placet withu twelve months from the dale 
thereof I*, and such certificate under the teal of 
the Court shall be received as evidence of such 
appointment, in all Courts and plaoet whatso- 
ever, without further proof. « 

^ The usyal proceedings under a oommittion 
of bankrupt are then to. be portued before a 
single conunitsioner. The bankrupt is Iq be 
examined at to hit property, and the debts are 
to be proved'; but every oommittioner may 
adjourn any such examination to a Subdivision 
Court, or to the Court of Heview, or adjourn a 
proof of debt to his Subdivision Court, which 
thall finally determine such matters, tubject, 
however, to an appeal upon inatters of law and 
equity, or the retutai or admiiticm of evidence i 
or, if all parties agree, the commissioner or SaiU 
division Court may direct an issue on the dkh 

Juted fact, to be tried before one of the four 
udges of the Court; and if only one party 
applies for such issue, the commissioner oc Sub^ 
division Court shall decide whether or not such 
trial shall be had, subject to an appeal, at to 
mich decbion, to the Court of Hcviow, • And if 
nuch appeal shall be madet the proof of the 
debt shall be suspended until such ef^pesi shall 
be disposed of, '* ^ 

He then proceeds to give the rules re- 
lating to evidence and mode of proof — to ar- 

* Sect 95, 96. And see sect 40. See chap. i. 
sect. 9. mtU, 

^ Sect. 37. 

* Sect. 29. 

. ' At to the mode of proof, tee sect. 5. pottf 
and as to the Court or the separate commis- 
tioner, see chap. i. sect. 2. anth 

* Sect. 30. As to new trial of istuet, see 
sect. 33. of the act, and sect. 5. post, 

''Sect. 31. 



bitration — ^^to issues — to appeab «» to ieet 
and costs — to old oommissions and exiat- 
ing business— and to the authority of the 
Lord Chancellor tmder the act. 

Chapter S. is devoted to country com- 
missioners and country commiasioDs, and 
chapter 4. to the changes made ia the law* 

In the Appendix, which* by tho by, m 
rather laiger than the body of the wora» a 
collection of practical forms is gives ; some 
of whicA have been settled by the Court; 
and, indeed, k is not too much to say, that 
Mr. Stewart's book is at present the beat 
guide to the new Coart 

Before dosing this article, we are de-« 
sirens of saying a few words oo the suljeci 
of the New orders in Baokruplcy) which we 
printed tferbcfiim in our last number. They 
have, no doubt, been attentively perused faj 
our readers. Many of them relate to mat* 
ters of form, and others merely sanction 
certain r^ulations of tho Court wbidi were 
before w^ known ; and these, therefore, 
need not be dwelt upon : bat one or two of 
them require some remark. Thus, we wish 
|o qall attentioai ia particular, to thexvdeia 
relating to official assignees. They are to 
^d sureties to the extent of GOOOI.: eoeh 
of dienx being liabfe only to the extent of 
9000L And it u| also left to the eficial 
assignee himself to ffive notice, " on pain of 
dismissal,'' of tlie aeatb or insolvency of 
eiUier^of his sureties* Now, thia appeora 
to us to leave the assets of the oredilors in 
a very insecure state* Supposii^ the o^ 
fickd assignee to be dishonest — and these 
rules are, of course, made on this supposition 
— surely the amount of the security is 
much too small; and if thia officer were 
only to watch his time, he wgh% abacood, 
leaving no person liable^ or liable to« voiy 
small extent, as, if he were dishonesty he 
would never give notice of the death or hi- 
solvency of his surety. It also appears to 
uiB, that the allowance of 2^ per cent to 
official asciignees will ho too hi^h ifi the 
majority of bankruptcies* a^d it isfi»r tbo 
majority that tbuse ordora are made.. The 
latter part of the nde, allowiiig Ihia per* 
oontage ^< to be increased or diminisheo hi 
any case under special circumstances to be 
relJerred to the Court of Review, " appean 
to us in opposition to the recent act, whidi 
enacts tliat tlie official assignee shall have;, 
'^ as a remuneration for his services, snoh 
sum of money as riiall appear to a eoNi- 
misnbfter, upon consideration of the amoupt 
of the bankrupt's property, and the natute 
of his duties, to be just and reasot^able."^: 
We doubt, therefore, whether the Court 
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of Review baft power Co make this last or« 
dor. We have printed, elsewhere, a letter 
on the subject of the tiew fees to m<sr- 
aengers. 

In conclusion, we would say that we are 
desirous of making every allowance for the 
difficulties which a new Court administering 
so intricate a system as our bankrupt kiws 
must nscessaniy meet i but we think that 
llic new Judges must proceed warily, and 
net attempt, by trying to do too much at 
first, to hazard the success of the whole 
plan. 



PRACTICAL POINTS OF GENERAL 

INTEREST. 

No. XIX. 

LIABILItT OF TauSTKBS. 

An important case on this head has lately 
been reported. Tlie circumstances were 
as follow : — 

On a manrii^e, a slim of stock was settled for 
the separate use of the wife for life, remainder 
for their chUdrsn, with power to ehan|:e se- 
curities with consent of the wife. The dividends 
on stock bang reduced, one of the trastees, in 
whom the husband aad ni^c principally con* 
^dedy and who, with his partners, was their so- 
licitor^ informed his co-trustees that he had an 
oppofMNlf of investing the property in a mort^ 
|age at 5 per cent., and, with the consent of the 
huiband and wife, requested his co-trustees to 
exeoote a power of attorney to enable him to 
sell the stock. The co-trustees, without en- 
quirlne into the matter, complied : the trustee 
sold the stock and absconded. 

The Vice Chancellor said, "The trustees in this 
case have been guilty of most culpable negli- 
gence. It was the duty of the trustees to en- 
4uife what was the intended security; the 
trustees, however, without further enquiry, with- 
out exercising a single act of discretion, execute 
the power of attorney. It appears that Mr. 
And Mrs. Hanbury (the husband and wife) never 
^ould have known that the sale had taken place, 
because they continued to receive the dividends 
as before. If this case is to be decided by the 
case laid down in Brict v. Stokes (11 Ves. 51d.), 
the rule would condemn the trustees l for they 
have taken no care of the property. This case 
is unlSke Bacon v. BacQ» (5 Ves. 331.}, for there 
the executor, to whom the application was made, 
knew that there were debts owing to persons 
living in Kirby's neighbourhood : that, therefore, 
was a good substratum of fact on which he 
in%ht exercise his discretion. In Eg parte 
QHffim (9 OL & Jam. 114.% the ass^;nes was 
jaitifled in what he did, hy the necessity of the 
ease. Here there i^ no substratmn of faet upon 
which these trustees can rely. They took for 
Mated the representation made to them by 
Kaye, who was not their solicitor, but the so- 



licitor of Mrs. Hanbury. I am therefore of 
opinion, that the trustees have been guilty of 
the most culpable negligence ; and it is my duty 
to decree that they do reinvest the stock, and 
account for the dividends since the last pay- 
ment, and pay the costs of the suit.— Hanbwy 
▼. Kirklmnd^ 5 Sim. 265. 

The principal ca^es on this point lire 
referred to in the judgment of the Vice 
Chancellor; see also Chitty's Equity Digest, 
head IVustee. We are obliged to refer to 
this Digest (which is executed with care), 
as there is no treatise on the important 
subject of trustees that can be relied on ; 
a circumstance not a little singular in this 
age of practical treatises. 



THE REFORM BILL, AS IT PECULURLY 
AFFECTS THE LEGAL PROFESSION. 

The following clauses of the Reform Bill 
peculiarly aifect the profession, and are 
therefore extracted vekfotifn from the copy 
ordered to be printed on the l^h of De- 
cember, 1881 : — 

Judges to name Barristers, who shail revue tha 
lists of Borough VoUrs* 

And be it enacted, that the Lord Chief Jus- 
tice of the Court of King^s Bench for the tiffl0 
bein^, immediately after the pissing of this act^ 
and in each stieceeding year hi the month of 
July or August, shall nominate and appoint 
(subject nevertheless to the ararobation of the 
Lord Hi^h Chancellor, Lord Keeper, or Lords 
Commissioners of the Great Seal for the time 
being,) so many barrislers as the said Lord 
Chief Justice shall deem necessary to revise 
the respective lists of voters for the city of 
London, and for the city of Westminster, and 
for the several boroughs in the county of 
Middlesex ; and that the senior Judg^ for the 
time being in the last commissioit of assise 
for every other couaty, immedialely after the 
passing of this act, and in each succeeding 
year, tne senior Judge for the time behig in the 
eommission of assize for every such other county, 
when tTavellin^ the summer circuit, shall nomi* 
nate and appoint (subject nevertheless to such 
approbation as aforesaid) so many barristen as 
the said Jud^e shall deem necessary, to revise the 
respective list of voters, as well for the seve> 
ral cities and boroughs in every such county as 
for every city and town^ and county of a city 
and town, next adjoining to any such county ; 
and the town and county of the town of Kings* 
ton-upon-Hull shall for this purpose be consi<« 
deredf as neat adjoining to the county of Yoiit, 
and the town and county of the town of New4> 
caatle-npon*Tyne as next adjoining to th^ county 
of Northumberland, and the city and county of 
the city of Bristol as next adjoining to the 
county of Somerset ; and the said Lord Chief 
Justice and Judae respectively shall have power 
to nominate and appoint one or more barristers 
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to revise the lilts for the same city or borough or 
other pimce as aforesaid, or one barrister only, 
to revise the lists for several cities, boroughs, and 
other places as aforesaid : provided always, that 
no barrister so appointed as aforesaid shall be 
eligible to serve in parliament for eighteen 
months from the time of his appointment for 
any city, borough, or other place as afore- 
said for which he shall be so appointed : pro* 
vided also, that nothing herein contained shall 
prevent the same barrister from being appointed 
to revise the lists for two or more counties, 
ridings, parts, or divisions, or for any county, 
riding, parts, or dividons, and any one or more 
of the cities or boroughs therein. 

Barrister to revue Lists of Borough Voters, and 
upon due Proof to insert and expttnge Names. 
Power to rectify Mistakes in the Lists. 

And be it enacted, that the barrister or bar- 
risters so appointed to revise the lists of voters 
for any city or borough, shall hold an open court 
or courts for that purpose within sucn city dr 
Ixirough, and also within every place sharing in 
the election for such city or borough, at some 
time between the day of inclu- 

sive, and the day of inclusive, of 

tbs year I83S, and between the 15th day of 
September inclusive, and the si5th day of Octo- 
ber inclusive in every succeeding year, having 
first given three days* notice of the holding of 
such court or courts, to be fixed on the doors of 
all the churches and chapels within such city, 
borough, or place respectively ; or if there be no 
church or cbapai therein, then to be fixed in 
some public and conspicuous situation within 
the same respectively: and the overseers or 
town clerks who shall have made out the lists of 
voters as aforesaid, and in the case of the City 
of London the returning officer or officers of the 
said city, shall, at the opening of the first court ' 
to be hdd by every such banister for revising 
such lists, produce their respective lists before 
him'; and the said overseers and town clerks 
shall also deliver to such barrister a copy of the 
list of the persons objected to, so made out by 
them as aforesaid ; and the clerks of the several 
livery companies of the City of London, and the 
town clerk of every other city or borough, or 
place sharing in the election therewith, and the 
beverai overseers within every dtv, borough or 

tilace, as aforesaid, shall attend tne court to be 
leld by every such barrister for any such city, 
borough or place as aforesaid, and shall answer 
upon oath all such questions as such barrister 
may put to them or any of them touching any 
matter necessary for revising the lists of voters; 
and every such barrister shall insert tn such lists 
the name of every person who shall lie proved 
to hiii satisfaction to be entitled to vote in the 
election of a member or members of parliament 
to serve ibr such city or borough ; and such bar- 
risters shall retain on the lists of voters for such 
city or borough, the names of all persons to whom 
no objection shall have been made in the man- 
ner lierein-befbre mentioned ; and he shall also 
retain on the said lists the name of every person 
who shall haf e been objected to by any person. 



anlen the party so objecting sludl appear by 
himself or by some one on his behalf, in support 
of such objection ; and where the name of any 
person inserted in the list of voters for such city 
or borough shall have been objected to, in the 
manner herein-before mentioned, and the person 
so objecting shall appear by himself, or by some 
one on his behalf, in support of such objection, 
every such barrister shall require the qualifi* 
eation of the person so objected to, to be proved, 
and in case the qualification of such peeiea shaU 
not be proved to the satisfaction of wch bar- 
rister, or in case it shall be proved tbat such 
person is incapacitated by any law or statute 
from voting in the election of members to serve 
in parliament, such barrister shall expunge the 
name of every such person from the saia lists ; 
and he shall also expunge from the said lists the 
name of every person who shall be proved to 
him to be dead;. and shall correct any BBistake 
or supply any omission which shall be proved to 
him to have been made in any of the said lisCs in 
respect of the name or place of abode or nature 
of the qualification^ or local description of the 
property of any person who shall be included in 
any such list: provided always, that no person's 
name shall be inserted by such barrister in any 
such list for any city or borough, or shall be 
expunged therefrom^ except in the caw of death, 
unless such notice shall have been given as it 
herein-before required in each of the said 



Power of inspecting Tax AjssesamenU said ^EaU 

Books, 

And be it enacted, tiiat the overseers of every 
parish or township shall, for their assistance in 
making out the lists in pursuance of this act, 
(upon request made by them, or any of them, at 
any reasonable time between the day of 
and the day of in the year 1838, and be- 
tween the 1st day of June and the last day of 
July in any succeeding year, to any assessor or 
collector of taxes, or to any other officer having 
the custody of any duplicate or tax assessment 
for such parish or township), have free liberty to 
inspect any such duplicate or tax assessment, 
and to extract from thence such particulars as 
may appear to such overseer or overseers to be 
necessary ; and every barrister appointed under 
this act shall have power to require any assessor, 
collector of taxes or other officer having the 
custody of any duplicate or tax assessment, or 
any overseer or overseers having the custody of 
aiiy poor rate, to produce the same respectively 
before him at any court to be held by him for 
the purpose of assisting him in revising the lists 
to be by him revised in pursuance of this act. 

Barristers t in revising the Lists, to have Power of 
adjourning^ of administering Oaths., 4^1 and 
shall settle and sign the Lists in open Court. 

And be it enacted, that every barrister hold- 
ing any court under thb act as aforesaid, shaD 
have power to adjourn the same from time to 
time, and from any one place to any other 
place or places within the same county, riding, 
parts or division, or within the same city or 
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boKmgh, or within any place sharing in the dec* 
tion for such dty or borough, but so as that no 
snch adjourned court for revising the lists to be 
made in^ the year 1833, shall be held after the 
day of in the said year, and that no 
such a(§ourned court for revising the lists to be 
made in any succeeding year shall be held af\er 
the "t 5th dayof October in such respectiveryear; 
and every such barrister shall have power to ad- 
minister an oath, (or in the case of a Quaker or 
Moravian an affirmation,) to all persons claim- 
ing to be inserted in» or making objection to the 
omissioo of any name in the lists for an^ city or 
borough, or making objection to the msertion 
of any name in the lists for any county, riding, 
parts or division, or for any city or borough, 
and to all persons objected against in any of 
such liMB»<aad to all 'persons claiming to have 
any mistake in any of such lists corrected, and to 
aU witnetseft who may be tendered on either 
side ; and that if any person taking way oath or 
making any affirmation under this act shall wilfully 
swear or affirm falsely, such person shall be 
deemed guilty of perjury, and shall be punished 
accordingly; and that at the holding of such 
respective courts the parries shall not be attended 
by counsel ; and that every such barrister shall, 
upon the bearing in open court, finally deter* 
mine upon the validity of such claims and ob- 
jections, and shall for that purpose have the same 
powers, and proceed in tne same manner (ex-« 
cept where otherwise directed by this act) as the 
returning officer of any county, city or borough, 
according to the laws and usages now observed 
at elections; and such barrister shall in open 
coorf write his initials against the names re- 
spectively struck out or inserted, and against 
any part of the said lists in which any mistakes 
shall have been corrected, and shall sign his 
name to every page of the several lists so settled. 

BamtUrtio have Power to summon Witneuet^^e. 

And be it enacted, that it shall be lawful for 
every barrister appointed by virtue of this act to 
require by summons under his hand the attend- 
ance of any person as a witness before him, at 
any court to be held by him by virtue of this 
act; and if any person so summoned shall not 
appear before such barrister, and it shall be 
proved on oath that he was personally sum- 
moned, and in case he shall be required to travel 
more than five miles from his usual place of re- 
sidence, then that his reasonable expenses were 
tendered to him, it shall be lawful for such bar* 
rister to issue his warrant to compel the appear- 
ance of such person as a witness; and u any 
person appearing or brought as a witness before 
such barrister shall refuse to be sworn, or, being 
a Quaker or Moravian, refuse to make his affirm- 
ation, or being sworn, or having made his affirm- 
ation, shall refuse to answer such questions as 
roajr be lawfully put to him by such barrister, 
touching the matter pending before him, it shall 
be lawful for such barrister to commit such per- 
son to the common gaol or house of correction 
for seven days, unless he shall in the mean time 
submit to be sworn, or to make his affirmation, 
or to give evidence, as the case may be. 



Judget to appobU addUkmai BarrkUts in. caee of 

need. 

Artd be it enacted, that, notwithstanding any 
thing herein-before contained, if it shall be made 
to appear to the Lord Chief Justice, or Judge, 
who shall, have appointed any barrister or bar- 
risters under this act, to revise the lists of voters, 
that by reason of the death, illness, or absence 
of any such barrister or barristers, or by reason 
of the insufficiency of the number of such bar- 
risters, or from any other cause, such li^ts can- 
not be revised within the period directed by 
this act, it shall be lawful for such Lord Chief 
Justice or Judge, and he is hereby required, to 
appoint one or more barrister or l4rristers to act 
in the place of or in addition to the barrister or ' 
barristers originally appointed; and such bar- 
rister or barristers so subsequently appointed, 
shall have the same powers and authorities in 
every respect as if they had been originally ap- 
pointed by such I^ord Chief Justice or Judge. 



REVIEW. 

A CoUecUon cf SttOmUtti : comprising aU the 
Public Acts, Civil ami Critninaly Irish 
and Scotch ; and Acts rekuing to the 
CohnieSf passed tn 1 4* ^ William IK 
With NoteSy showing tlie Alteration made 
in the Law hg each Statute. By Alfired 
S. Dowling, Esq. of Gray's Inn, Bar- 
rister at Law. S. Sweet, and Stevens 
and Sons. 

This publication forms the second part of 
the second volume of this Collection of 
Statutes, which we believe is the only one 
accompanied with notes on the same ex- 
tensive plan. The present ptiblication 
comprises the sixty statutes of the last 
session, from June to October. Fifly-two 
of the acts are printed verbatim, and the 
titles are given of the others. 

The notes explain the objects of the 
several statutes, and detail the changes in 
the law which are effected by the enact- 
ments they contain. We have read the 
whole of Uiese comments and references. 
It appears to us that they are carefully 
made, and calculated to be generally useful 
to the profession. It is only in such a 
book as the present, that the larger class 
of practitioners can readily possess them- 
selves of the statutes in a complete form ; 
and the notes, which bring together in a 
very brief compass the recent state of the 
law in each case, and show the precise al- 
terations that have been made, are evidently 
of great importance to every practical 
lawyer. 

This part is accompanied with a full 
Index, which in a considerable degree re- 
moves the objection we made on a former 
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ocQMioiifegBrdiDg the want of arrange* 
ment of the work. The reader is now 
enabled to turn iromediatelv to an^ of the 
statutes, and to find readily (which in a 
yoluminous act is a great convenience), the 
particular clauses he may require. 



THE LIFE OF AN AMERICAN 

LAWYER. 

We are happy to find that a right feeling 
between this country and the United States 
is daily increasing ; and we feel not a little 
anxious that this good fellowship should 
exist between the professional men of the 
two countries. With nearly the same laws 
and law books, and with the same objects in 
view, we think that the cause of law reform 
may be much aided by the joint efforts of both 
nations, and with mutual advantage. We 
some time ago gave an account of the pro- 
gress of law rerorm in America. * We now 
avail ourselves of an article in the Number 
.o£ the North American Review ^ for Octo- 
ber, to give some account of a distinguished 
member of the American bar, Henry Clay, 
well known in this country as a member of 
Congress and statesman. 

Henry Clay was bom in Hanover County 
Virginia^^on the 12th of April, 1777,«aiid 
was the son of a clergyman. He was 
.partly educated by his father, and was then 
placed in the office of Mr. Tinsley, clerk 
of the Court of Chancery at Richmond, 
Virginia. " In this situation,'* says the 
writer, << he of course came into personal 
contact with the most distinguished men 
in the state ; and attracted their attention 
so strongly by his talents and amiable qua- 
lities, that some of them, particularly Chan- 
cellor Wythp and Governor Brooke, per- 
suaded him, at the age of nineteen, to un. 
dertake the study of the law. The state 
of socie^ and' of the bar rules, at this 
period, afforded great facilities for entering 
on the profession ; and Mr. Clay, afler a 
year*s study, was admitted to practice at 
the age of twenty. He removed soon afler 
to LexingtoUi kentucky, where he has 
since resided. He continued his studies 
at this place about a year longer, and 
during tnis period exercised himself in 
speaking at the meetings of the Debating 
Society. At his first attempt he exliibited 
the fluency and fervour which have since 
formed the character of his maturer elo- 
quence. " He rose," says Mr. Prentice, 

* See L. O. vpl. i. p. 553. 

* Art. 3. Prentice's Life oFClay. 



*^ under same embarrassment, and ad« 
dressed the President of the Society by the 
title of Gendemen ' of ike Jury ; but he 
gradually gained conndence from his own 
efforts ; and finally, concentrating all hia 
powers upon the subject in debate, he sur- 
prised his audience with a beauty and 
compass of voice, an exuberance of elo- 
quence, and aforce of argument, well worti^ 
of a veteran orator. A gentleman who 
heard this speech, has assured us that it 
could hardly suffer in comparison with the 
most brilliant efforts made by its author io 
after life. His reputation as a speaker 
was of course established, and he became 
immediately a leading champion in all the 
debates of the Society." 

The bar of Lexington was at this time 
highly respectable; but notwithstanding 
I the number and ability of his competitors^ 
Mr. Clay came at once into extensive prae- 
tice, and was intrusted with more suits 
than any other practitioner. He particulsorly 
distinguished himself in the management of 
criminal cases; and it is remarked by hia 
biographer, that not one of his clients was 
ever sentenced to death. The foilowing 
anecdotes are extracted relative to his 
practice at the bar : — 

'^ An interesting criminal case, in which 
Mr. Clay was engaged, was tried in H«r» 
rison county. Two Germans, father and 
son, had been indicted fbr mWder ; Mr.C. 
was employed to defend them. The act of 
killing was proved to the entire satisfactioo 
of the Court, and was considered as an ag- 
gravated murder. The whole of Mr. C.'s ef- 
forts were consequently directed, not to the 
entire exculpation of the defendants, but 
to saving of their lives. Afler a warm and 
unintermitted struggle of five dajrs, he suc- 
ceeded ; the jury found a verdict of man- 
slaughter. Not satisfied with this signd 
triumph, Mr. C moved an arrest of Judg- 
ment, and after another day's contest pre- 
vailed in this also ; and, of course, the pri- 
soners were discharged, without even the 
punishment of the crime of which the jury 
nad found them guilty. During the whc^ of 
this long trial, an old ill-fiivoured Genasan 
femtde, who was the wife of the elder vn^ 
soner, and mother o£ the younger, had 
been sitting in one unvaried posture, 
watching the countenances of the jury, and 
listening to the spirited contest of the 
counsel, though she probably understood 
little of the language in ^whidi it was eon- 
ducted. After the aucoess of the final mo-> 
tion in arrest of judgment, a gentkinan, 
who had been observing her, approached 
the place where she sat, and whispered in 
her ear that her husband and son were lU:* 
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quitled. Hersucklen raptwe broke- over 
iiM rettraiiit ; — she threw up her arms in 
a wHd excess of joy, ^- ran to Mr. Clay, 
and dioffing with desperate strength to his 
neck, almost smothered him with kisses. 
The young advocate, no doubt, would wil- 
lingly have dispensed with these tokens of 
female ftVour ; but the heiuts of the spec- 
tators were so touched by the contemf^- 
tion of the happiness they witnessed, that 
if a smile rested for one moment upon the 
lip, it Vaa a smile not of derision but of 
sympa^y.*' 

Another anecdote of him exhibits the 
state of the law in America in a strange 
Ikbt. Mr* Clay undertook to defend a 
Mr. Willis, a citizen of Fayette county, 
who, as was supposed^ had committed 
murder- under circumstances of pecu- 
liar cruelty and cold-bloodedness : — 
** IVom reoresentations made previous to 
the trial, Mr. C. consented to undertake 
his defence ; and by a mighty elFort suc- 
ceeded, in almost direct defiance of tesd- 
monj, in creating a division of the jury as 
to the nature of the defendant's crime. 
This was the object at which he specifi- 
caUy aimed. At the next session of the Court, 
the attorney for the commonwealth moved 
for a vemrefacias de novo ; in other words, a 
new trial, whidi was granted by the Court. 
Mr. Cky made no opposition to this mo- 
tioiii but'feaerved tdl his strength for the 
argument before the jury. When his turn 
came for addressing them, in reply to the 
arguments of the attorney for the com- 
m<mwealth, he rose, and commenced with 
assuming the position, that whatever opinion 
the jury might have of the guilt or inno- 
cence of the prisoner, it was too late to 
convict ,him, for he had been onee triedy 
and the law required that no man should 
be put twice in jeopardy of his life for the 
same offence. The Court was startled at 
this assumption, and peremptorily prohi- 
bited the speaker from proceeding in the 
argument to maintain it. Mr. Clay drew 
himself proudly up, and remarking, that if 
he was not allowed to argue the whole 
case to the jury, he could have nothing 
more to say, made a formal bow to the 
Court, put his books into the bag, and with 
Roman dignity left the hall, fbllowed by 
his associate counsel. The consequence 
watf as he had foreseen. He had not been 
at his lodgings more than five or ten mi- 
nutes, when he was waited on by a mes- 
ienger from the Court, requesting his 
TCtorn, and assuring him that he should be 
permitted to argue the case in his own way. 
Instantly he made his re-af^iearance in the 
Hdl, {pressed with the utmost vehemence 



the point he had beibre attempted to esta- 
blish, and on the ground that his client 
had once been tried, prevailed with the 
jury to give him his liberty without any 
reference whatsoever to the testimony 
against him." 

Mr. Clay, however, seems to have been 
not less successful in civil causes. In con- 
junction with another counsel, he was em- 
ployed to argue, in the Favette Circuit 
Court, a question of great difficulty : — << At 
the opening of the Court," says his biogniF- 
pher, *< something occurred to call him 
away, and the whole management of the 
case devolved on his associate counsel. 
Two days were spent in discussing the 
points of law which were to govern the in- 
structions of the Court to Uie jury ; and 
in each of these points Mr. Clay's colleague 
was foiled by his antagonist. At the end 
of the second day Mr. Clay re-entered the 
Court. He had not heard a word of the 
testimony, and knew nothing of the course 
which the discussion had tiucen : but after 
holding a very short consultation with his 
colleague, he drew up a statement of the 
form in which he wished the instructions of 
the Court to be eiven to the jury, and accom- 
panied his petition with a few observations^ 
so novel and satisfactory, that it was 
granted without the least hesitation. A cor- 
responding verdict was instantly returned 
by the jury ; and thus the case, which had 
been on the very point of beins decided 
against Mr. Clay's client, was decided in 
his favour in less than half an hour after 
Mr. Clay entered the Court House." 

After thus carrying all before him at 
the bar, he went into political life, where 
he obtained nearly equal success ; but into 
this part of his career it is not our inten- 
tion to fbllow him. 



LAW CLERKS^ SOCIETY. 

r 

SiNCB the insertion of a letter from a corres- 
pondent on this subject, we have received an- 
other communication, from which it appears 
** that a Society embracing all, and more than he 
has suggested, is very shortly about to be esta^ 
blished/and that die rules and regulations are al-* 
ready prepared, and it now only remains to settle 
some necessary preliminaries before submitting 
them to a general meeting of law clerks. 

The mode of acoompliMiing this desirable ob- 
ject is proposed to be— • • 

1st. By a General Fund to be raised by pay* 
ment of monthly subscriptions, and to he ap- 
plied in securing to members certain benefits 
m sickness, superannuation, and death. 

9d. By a Catual Fimd to be created by dona- 
tion from the profession, &c, fot objects of 
minor importance, such as procuring situations 
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for memben, relieving them m well ai Itw 
clerks, not memberiy their widows and familiet 
io dis|reM#» aod for other charitable {)urpo«et."* 

From another correspondent on the same 
tubject we select the' following remarks : — 

'^ISomefew y^ars back an attempt was made to 
ettablish a Society for the benefit of law clerks ; 
hut after a sitting of six months by the com- 
mittee appointed to draw up the rules, through 
some mismanagement or neglect the project fell 
to the ground. 

** The law clerks ought to have instituted a 
Benefit Society long since ; and 1 cannot helo 
remarking, though one of the fraternity myselr, 
that it reflects the highest discredit upon them 
as a body for not having done so. The only 
hnpediment that has barred the accomplishment 
of this object* is a a want of unanimity, and 
which I am sorry to my preraih to a very great 
exteoc.'* 



We close the present notice with the follow- 
ing communication from a solicitor, which will no 
doubt be gratifying to the parties interested : — 

" I know of no class of persons who are worse 
provided for in sickness or old age than ' law 
clerks;' and although their employers, in the 
majority of instancet (owing to their own su- 
pineness), are not likely to be paid much better, 
still I hope there is sufficient liberality in the 
profession to aid their clerks in so desirable and 
praiseworthy an object as that suggested by your 
correspondent. I have long seen the necessity 
of such an institution ; and, had I not had aln, 
ready too *many irons in th^ fire, I should 
before this have put my shoulders to the wheel 
in endeavouring to frame one. I shall, how* 
ever, with yonrwif, be happy to afibrd every as- 
sistance in my power towards promoting this 
laudable object ; and as every thing must have a 
beginning, you are at liberty to put my name 
down for 5/. as my first donation.'* 



ON THE ORDERS OF THE BANK- 
RUPTCY COURT. 

UJ^BSENGEBS' fEBS. 

Among the Orders of the Court of Review, is 
one, which appears to me to be a violation of 
the law. It is rnts : — " That the messengers shall 
take certain fees." 

BjT the 58th section of the Bankrupt Coort 
Act It is enacted, " That if any messenger shall, 
for anv thing done under this act, or any other 
act relating to bankrupts, fraudulently and wil- 
fully demand or take any fee whatsoever, other 
than is allowed by this act, or any other such 
act as aforesaid," he shall forfeit 500l, 

Now there is no " act" in existence which au- 
thorises the messengers to take fees; they took 



* Communications may be addressed to the 
Secretary of the United Law Clerks' Society, at 
Mr. H. Dixon's Law Bookseller, 19. Carey 
Street. 



them under the order of the Chtncdlor, which' 
cannot, any more than the order of the Court of 
Review, have the force of a statute, or repeal -an 

act of parliament. 

On mentioning this subject to a gentleman 
connected with the registrars, he saia that the 
Judges, after due consideration, were of opinion 
that the messenger, having duties to perform 
under the 6 Geo. 4. c.l6., was entitled to be 
paid for performing them. 1 should have been 
quite ready to assent to that propo«tliol^ liad 
not the legislature expressly stated, in the. be- 
fore-mentioned section of the 1 & 2 Wm.4. c.56. 
that he shall not be paid. 

The. reason of. the enactment is very wel! 
known. The official assignee (who by another 
of the new orders is to have S| per cent,) Was 
intended to supenede the messenger entirelv. 

January 18. 183S. J.CL 

BANKRUPTS CERTIPlCAIfS.- 

A bankrapt haa been for the l%st six 
weeks obtainiiig the signatures of his cre- 
ditors to his certificate of conformitj ; — 
since the new Bankruptcy Court Act came 
into operation he has obtained t|i? consent 
of the Tequisite. number of creditors. — By 
what commissioneirs is it to be signed, the 
certificate of course running in the old 
form? 

A SuBscRiBia* 

Jan. 16. iBsa, . 



GRIEVANCES TO THfi PUBLIC KSD 
THE PROFESSION IN THE COMfflON 
LAW COURTS. 

No. L 

MQDB OF TAKING BAIL AND SWEARING 

AFFIDAVITS. 

Wb have deferred resuming the subject of 
** Legal Sinecures," on which we insetted 
several articles some time ago, and intead 
shortly to pursue the further. details which 
we are coUectiog at no small pains from 
various sources. We shall particularly turn 
our attention to the Common Law Courts. 

We do not ohserve that any progress 
has been made in revising the rules relating 
to Cbflif, which we understood would speed- 
ily have followed the new rules of Trinity 
term. It is singular that the attorneys of 
these Courts, who are so jnucb- interested 
in the subject, as weU as tlieir clients, have 
made no movement. to quicken die pace of 
the Judges or superior officers of the se-. 
veral Courts, with whom the iqatter rests. 
We invite coa^munications on this head; 
and shall take an early opportunity, from 
all the means in our power, fully to discuaa 
the subject. ^ . 

For Uiepresent} our Immediate object is 
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to point out some of the grievances in the 
administration of justice in the Common 
Law Courts, which are equally prejudicial 
to the public and the profession. 
First, as to taking Bail: — 
It is well known that in criminal caseSy 
the acaised party may obtain his liberty 
(vrhjen the nature of the offence entitles him 
to it), on giving bail, at any hour of the day ; 
and amongst the other changes in progress, 
we do not see wliy'the defendants in cwU 
cases, aitd their' friends who become bail 
for til em, should be put to the incon- 
venience of attending the Court at West^ 
minster, or a Judge at chambers, within 
tile limit of a single hour or two. Why 
should not their recognizances be taken by 
an officer of the Court, or a Judge's derk, 
at any time of the day ? The persons who 
usuaHy become bail are engaged in business; 
and to them it is of the greatest moment, 
that they should not be obliged to leave 
their occupations at inconvenient seasons^ 
and be detained at a distant part of the 
town. This is, indeed,- at variance with the 
processed object of the law, — '<to bring 
justice home to each man's door; and 
pursuing ^ the ancient ways of the con- 
stitution," we trust these minor matters 
will not escape the attention oT those who 
look equally on the wide expanse and the 
*« straws " which float on fts surface. 

A grievance equal in importance to that 
of taking bail, is the present method of 
swearingif^^icbrtfo. The Common Law Com- 
missioBers have perceived the objections to 
the old course, and have recommended an 
alteration. The practice cannot be main- 
tained on the ground that the adminis- 
tration of the oath acquires any additional 
solemnity by obtaining the Judge's sig- 
nature, or that of the officer who signs the 
words ^ By the Court;" for the deponent is 
sworn at the door of the Court, or in the 
Judge's outer room, and the higher repre- 
sentatives of justice are never seen during 
the performance of the ceremony. 

The Judges can authorise attorneys in 
the country to administer oaths, and they 
can 'Confer the same, power on their clerics 
in London, either during the temporarj 
absence of the Judges, or on account of the 
sickness of a det>onent. Is it necessary 
that an act of parliament should be passed 
Co enable th6m to extend the authority to 
such other persons as may be deemed 
proper for the coavenience of the suitors 
of their respective Courts, and the due 
despatch of business ? 

Though in case of ilhiess, the cleriu of 
the Judges are authorised to attend de- 



ponents at their residence, and administer' 
the oath, their attendance cannot at all 
times be obtained, and certainly not with 
the expedition that is frequently requisite. 
Besides, it is but reasonably that the Judge's 
clerk should claim a larger remuneration 
for leaving his chambers and proceeding 
to the extremity of the metropolis, than a 
practitioner who resides near the spot.; 
by the present practice, therefore, time is 
lost, expense is incurred, and not unfre^ 
quently justice is either impeded or de- 
feated. 

It would be proper, of course, that no 
solicitor should be allowed to take the 
affidavit of his own client, for the obvious 
reason that he ought not to be placed in 
the situation of giving evidence against 
him in the event of any impeachment of 
the veracity of the affidavit ; but, with this 
exception, it is clear that the convenience 
of the suitors would be consulted by au- 
thorising a large proportion of the solicitors! 

These and other arrangements for the 
convenience of the public, and facilitatiag 
the transaction of professional business^ 
ought to be, and must ultimately be, ac- 
complished. We trust that the timely 
hints here given will be adopted ; and we 
are quite sure that these useful and prac- 
ticable improvements in the administration 
0^ justice will materially tend to remove 
tlie grounds of public complaint, and reflect 
credit on all departments of the profession; 

We avail ourselves of this opportunity to 
insert the following letter from a highly 
valued correspondent, which bears on the 
subject before us : — 

'' Among the recommendations con- 
tained in the Third Report of the Common 
Law Commissioners, printed so long ago as 
July last, is one relating to the abolition 
of remanet fees, (See page 77.) The com- 
missioners say, * It seems hard to make 
parties, who are in no default, liable to 
such a charge,' — a mild remonstrance 
against one of the grossest imposijttons 
daimed in the progress of a suit, and of 
which there was but one opinion in all the 
answers given to the commissioners' ques- 
tions. 

" Can any of your readers explain why 
this recommendation was not attended to 
when the fourteen Judges issued their new 
rules of Court ? The rules deal most un- 
sparingly with the profit of a solicitor for 
work actually performed, but carefully ab- 
stain from interfering with fees received 
for doing nothing. 

<< On taxing a bill this term in a trum- 
pery action, where the. damages sued 
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for and recovered amount to 8/. only, 
the remanet fees allowed by the Master 
amount to 9L ISs^ and these occur act- 
ually befi>re the briefs were delivered; so 
certain was the attorney tliat the cause 
'Could not possibly be tried : and thus the 
f uitor is taxed with these gross items of 
charge ; for if the defendant cannot pay, the 
plaintiff must bear the burden." 



SUPERIOR COURTS- 



nOLLS COVRT. 
TITLE nB£DS. — MOftTGAGE BY DEMISE. 

The mortgagee of fee timple property by de- 
note for a term of years, cannot recover the 
title deeds. 

By an indenture dated the Slst day of March, 
18S5, and made between John Brooker Knight 
of the one part, and Samuel Knight of the other 

Cin contideration of the sum of lOSL, John 
>ker Kniaht granted, bargained, told and de- 
niied unto iMmuel Knicht, his executon, admi- 
liiitfaton, and awicBi, dl that faece or parcel of 
ground in the parish of Saint Luke, in the county 
of Middlesex, together with the messuage or 
tenement thereon, to hold unto Samuel Knight, 
his executors, administrators, and assigns, for the 
term of 100 years, subject to a proviso lor redemp- 
tion on payment of 1 95/. and interest on the 31st 
ilay of March, 1884. John Broeker Knight, at 
the time he executed the mortgage, was sened 
in fee. 

Samuel Knight made the plaintiff the residuary 
legatee of his will; and his executors, by an in- 
denture dated the 20th day of February, 1828, 
duly assigned to the plaintiff, his executors and 
administrators, the premises comprised in the 
indenture of demise and mortgage of the 51st 
day of March, 18S3, for the residue of the term 
of too years thereby granted, and the pdndpal 
iBon^ and interest due, and to grow due, upon 
fttch mortgage. 

John Brooker Knight died, and left Edward 
Knight, an infant, his son and heir at law. 

John Brooker Knight did not, on the occasion 
of the making of the mortgage, deliver the title 
deeds relating to the hereditaments and pre* 
mises to Samuel Knight ; and such title deeds 
ind writiqgs remaiaed and were in the possssi 
mn, custody, or power, of ^ohn Brooker knight 
at his death. 

Upon the death of John Brooker Knight, the 
defendant, John Matthews, took possession of 
the tftie deeds and writings relating to the pre- 
mises, as a friend of the mortgagors family, and 
asRiming the guardianship of the latter; bnt be 
had no lien upon the deeds and writli^. 
• The dcfencfant, John Matthews,^ insi^ed upon 
tetaining the title deeds and wridngs, althoogh 
he had not any lien upon, or right or title to, 
them ) and^the plaintiff having occasion for the 
principal money and interest due upon the 
mortgage, he filed this bill against the in^nt 



heir to foreclose, and against tlic defendant Mat* 
thews to deliver up the title deeds. 

The only question was, wliether the defend- 
ant Matthews should be decreed to deliver up 
the title deeds, and pay costs. 

The Master of the RoHs made the usual de- 
cree of foreclosure, but refused to make any de- 
cree against the defendant Matthews as to the 
dieeA^.-^KnwjU v. Knighi and Maithews. Nov. 
81. 1831. M.R. 



WILU — ANNUITY. — lEBPETUITY. 

A testator having given on annidtv to his eUter 

for life, and after her death to his grandson: 

Held, thai the grandson is entiiled to sowtueh 

of the property of the testator as wUlprodmoe 

a perpetual annniiy to the same amount, 

John Stersen Berger, Esq., by his will, dated 
the 12th of June, 1812, after directing that all 
just debts, funeral expenses, and the charges of 
proving his will, should be paid, (amongst other 
things) gave and bequeathed to hu sister, Sophia 
Berger, otherwise Sophia Steigen Beiger, spin- 
ster, the sum of ^SL of lawful British money, to 
be paid and payable to her yearly and every year, 
during the term of her natural life, out oa hb 
personal estate and eflbcts, on the 1st day of 
September in each and every year, by his execii« 
tors, without any deduction or abatement wbaa« 
soever. And from and after, her decease^ iie 
gave and bequeathed the said sum of 95L a year 
to his executors, in trust for his arandsoa, the 
plaintiff; and to be paid to him, with all the accu* 
mulated interest thereon, when he should attain 
the age of twenty«one years : and he nooilnated 
and appointed Joseph Lescher and Jamea 
Kieman executors of that his wiH. 

The testator died on the 30th of Jannaiy^ 
I8t5, leaving Sophia Berber and the ulaintiflr 
him surviving; and the will was proved by Jo- 
seph Lescher and James Kiernan, the executora 
therein named, on the soth of February, 1813« 

Sophia Berger survived the testator about two 
years, having been paid the annuity of 9 si, 
during her lite, up to the day of payment thereof 
preceding the day of her death. 

The defendants, the executors, by their a»* 
swer, stated, that the better to fulfil the dir«>« 
tioDs of the will of the testator as to the 
legacy of 25/. a year, they purchased with the 
monies of the testator 500/. five per cent, stock, 
in the joint names of the executors, iu order 
with the dividends to pay the ^SL a year to 
whoever should be entitled to the same. 

The question was, whether the plaintitf wat 
entitled to the annuity for ever, or only during 
his life. 

Fer Curiam. The plaintif s entitled to aa 
much oi* the estate of the .lator as will pro- 
duce an income equal to this annuity — he is 
entitled to a perpetual annuity. — ^i^dSpi^ v. 
Kieman. Dec. 10. 1851. M.R. 



COUnr OF KUfO'S BENCK Pi^ACTICB COUMT. 
AC BTIAM VAaiANCX. — BAIL. 

Jf there is a variance in the statement of the 
form of action between the ac etiam and the 
deciaration, the defendant is entitled to be 
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WkUcombe showed cause aj^nst a rule calling 
on the plaintiff* to show cause why the defendant 
should not be discharged out of custody on 
filing common bail. The writ was ** on pro- 
mises." and the bill ** in debt." The defendant 
was arrested for 80/. The question is, whether 
that b such a departure from the provision con- 
tained in the 15 Car. 8. st. 2. c. 2. as would 
entitle the defendant to be discharged out of 
euttody on filing common bail. Toe practice 
for the last two years had been not to discharge 
the defendant on filing common ball, but to re- 
(piire him only to give bail to the amount of 
401. The same course ought to be here pursued, 

Humphrey, in support of the rule, cited May- 
field V. DavUony 10 B. & C. 285., where a de- 
fendant had been arrested for 58/., and the ac 
eOam was *' on promises," and the declaration 
" in debt;" the Court discharged the defendant 
on filing common bail. The Court then ob- 
served, ** The bail required here would be 64/., 
which is dearly within the statute of 15 Car. 8. 
St. 2. c. 2." Cur. adv. vuU. 

Per Curiam. If the plaintiff* had introduced 
no ac etiam^ the defendant must, under the 
15 Car. 2. c« 2. have given bail, but to the 
anount of 40/. only. As, however, he has 
introduced, an ac eiiam, the variance is fatal. 
The case of MayHeld v. Davison is precisely in 
point. The defendant has, therefore, a right to 
be discharged on filing common bail. 

Ruie absolute. — Powell v. Jenkhu. M. T. 
Nov. 11. 1851. K.B. 



COUMT OF SXCHEQUS». 
SKEBirr's LIABILITY. — BANKEirTT. 

A therifff who seizes and sells the goods of a 
trader, under a writ of fieri facias, wilmui 
knowledge that an act of hatikrvptcy has pre^ 
thusly been committed, is not liable in an 
action of trover by the assignees. But such 
action may be numtained against his officer^ 
who has taken a bond <f indemnity from tke^ 
judgment cre(Utor, 

This was an action of trover, which was tried, 
for the second time, before Bayiey J.« at the 
summer 'as&izes for York, 1850, wnen the fol- 
lowing fects were found by a special vetdict: — 

Theaction was brought by tbeassij;neesof Bonk"* 
hart and Benson, bankrupts, agftinsl (amongst 
others) Hutton, the slienff* of the connty of 
York, Jewison» the chief bailiff* of the honor of 
Pontefract, and Ingham, his deputy baili£ Qq 
the 26th of January, 1886, Ingham seized the 

Sods of the bankrupts, under a warrant from 
oitton to Ingham and himself, grounded upon 
ft fieri facias issued upon a jud^eot entered 
upon a warrant of attorney, on the 14th of No- 
vembCT, 1886, and returnable on the 15th of 
Febniam 182A^ Barker, the book-keeper of 
Messrs. Wood, tne judgment creditors, purchased 
the goods seized of Ingham, resold them, and on 
the nth of February paid over the produce of 
the lale to the Messrs. Wood. ^ J$Mam seized 
under an agreement of indemnity from Messrs, 
Wood, awTan indemnity was ftftenrtirds given. 



On the 51st of December, 18^5, BankharttUMl 
Benson committed act% of bankruptcy, and on 
ihe 81st of February a commission issued; but 
neither the shenff, nor Jewison, nor In^am^ 
knew of any act of bankruptcy having been 
committed before the return of the writ. 

In Trinity term last the case was aigued bjr 
Starkic for the plaintiffs, and F. Pollock for thf 
defendants, when the following authorities weie 
cited :-^ 

AUridge v. Irelandy £. T. 84 Geo, 5^ dted 
1 Taunt. 873. 

Bloxham v. Oldham^ cited 1 Bur. 86. 

Cooper V. Olt%, 1 Bur. 8a, W. Black. 6.» 
1 Ken. 595. 

Bra^ey v. Dawson, Stra. 977. 

Cory V. Crisp, Salk. 108. 

Bayley v. Bwnnkng, 1 Lev. 175., S. C. 1 Sid. 
871. 

Turner and Folgat^s cote, 1 J^v. 95^ 8 Sid. 
125. 

PkilUps V. 7JMmp§on, 5 Lev. 193. 

Leehmere v. Thoroi4gifod, 8 Mod 2S0^ 1 Sbomr. 
12., Comb. 125., 8 Vent. 169., 1 Show. 14«. 

Cole V. Dames, Ld. Raym. 784. 

Tmhrea v. MilU, W. Black. 205. 

Coppendttte v. Bridgen, Bur. 8 1 4. 

Hitehm v. Campbell, 9 WUs. 504., W. Bkwb, 

827. 

Sm^k V. MUU, 1 T. R. 475. 
Vemon v. Hankey, 9 T. R, 1 98. 
Pottery. Stark,SsLNP. 1481.,4M.&&S<0l 
Wyatt V. Blades, 5 Camp. 596. 
. Larjacus v. I9^aithmanj 5 B. Mdu 55. 

Priae v« Ai^» 4 Bii^, 587., 9 Ubon A P. 

541, ^ 

Carlisle V. Garland, 7 Bing. 898. 

Dillon V. Laiiley, 8 B. & Ad. 151. 

The written judgment of the Court was deli- 
vered by Lord Lyndkurst C. B, (Alker statk^ 
the facts as found by the special verdict^ tke^ 
[udgment proceeded to distinguish the cases of 
ngham and Jewison.) The former bad takes 
a special indemnitv acainst the particular seizuri^ 
whereas Jewison aad only the ordinary securitf 
taken from every deputy upon hi3 appointments 
The taking of an indemnity against the conao- 
quences of a particular seizure places the officer 
in the same situation as the party who ^pi^^^ 
it; consequently judgmem must stand against 
Ingham. 

Jewison, however, was in the situation of the 
sheriff upoa ordinary occasions ; the ^nestion. 
therefore, was, whetner a sheril^ who had actea 
upon ^ fieri fadas against a trader who bad coai- 
mitted a secret act of bankruptcy, and seized and 
sold his goods, was liable in any species of action 
by relation. According to the doctrine Itfd down 
in Lord Coke (5 Co. 29 b.), a public officer, who 
was bound to act in obedience to his duty, coold 
not be made a wrong doer by relation. The 
cases prior to that of Cooper v. Chitty fiirnished 
no doctrine which could estiiblish the principle 
that a sheriff who acted honestly and in igno* 
ranee in performing a public duty,wonld,althQU||h 
bound to execute a writ q( fieri faeit^ beeome 
liable as a trespasser in conseqpience of an act of 
bankruptcy. ]U1 those oases, on the contr9ry» 
were perfectly consutent with the doctrine tbftt, 
provided he acted bond fide, without knowledge 
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i>r the act of bankruptcy, he should be protected 
by bin official character. This fuinciple was not 
controverted by the decision, or by Lord Mans- 
£eld'8 Judgment, in Cooper v. CkUtv, although 
the subsequent cases had undoubtedly been d»> 
dded upon a supposition that, in that case, a 
sheritf was held liable in trover who seized and 
told the goods of a bankrupt after a secret act of 
bankruptcy. But those later decisions prop^eded 
upon a misapprehension of the case of Cooper 
V. ClnUy^ which, upon examination, would be 
found to bear out no such .proposition. The 
sheriff there had seised the goods, but had not 
sold them, before the conmiission of bankruptcy 
issued; and the judgment proceeded on the 
ground that the notoriety of the commission 
Sxed the sheriff with notice of the act o^ bank- 
nsptcY. In the present case, it was expressly 
found in the special verdict, that the seizure 
and sale both took place without any knowledge 
by the sheriff that an act of bankruptcy had 
been committed. On this ground, therefore, 
coniiftently with the doctrine of relation, with 
the old authorities upon the subject, as well as 
with the case of Cooper v. CAt//y (which case did 
not appear .to have been thoroughly examined 
in the more recent cases of DUUm v. Lauleu and 
CttrHtle y, Gariand\ the Court, after full deliber- 
ation, were of opinion that the action could not 
be maintained against the defendant Jewison. 
— Balme v. Huiton and oihert. M.T. 1851. Ex- 
chequer« 

BANKBUPTCY COUtlT. 
PftACTICE Ot THB COUAT OW aiTIBW. r 

Me. Montagu stated that he was placed in 
considerable difficulty, both in this and other 
cases. What the petition asked, would be granted 
almost as a matter of course; but the difficulty 
which the learned counsel felt was, whether their 
Honours were competent to hear it; the petition 
being addressed to the Lord Chancellor, and was 
at the present time in his Lordship's paper for 
hearing. There were several cases before the 
Lord and Vice Chancellor, which it would be 
extremely convenient to have heard before their 
Honours, if they had jurisdiction. 

The Chief Jt!dge, In what terms is the order 
of attendance worded ? 

Mr. Montagu, The fiat had been omitted 
to be stated, but the attendance was diluted to 
be, as is usual, before the Lord Chancellor. 

The Chief Judge observed, that the direction 
to attend before the Lord Chancellor was no 
direction to attend before that Court; be was 
therefore of opinion they could not hear the 
case. 

Mr. Montagu stated, that if the Court thought 
right, he would apply to the Lord Chancellor for 
a direction to their Honours to hear the case. 

The Chief Judge could not give the learned 
counsel any directions as to what course he 
should pursue. The Court, however, were 
clearly of opinion that they could not hear it in 
its present shape. 

Mr. Montagu then submitted that their Ho- 
nours had jurisdiction to hear the case under 
the second section of 1 & 2 Wm. 4. c. 5^.^ and 
moved accordingly. 



Mr. J. Rote observed, that the proper courve 
to pursue, to get rid of the difficulty) was ob- 
vious. The consent of the parties to the bearing 
of the petition before that Court might be ob- 
tained; the parties might go before the Lord 
Chancellor, and get his instructions upon it ; or 
they might apply to the proper officer, and have 
the fiat made ri^ular. 

Mr. Montagu oliserved, that there was a dif- 
ference of opinion on the subject in the other 
Courts. The opinion there was, that the Lord 
Chancellor could not refer any petition to their 
Honours. 

The Chief Judge observed, that when the 
learned counsel got a petition referred to that 
Court by the Lord Chancellor, it would have 
become the duty o( the Court to decide that 
point. The present Court did not derive its 
jurisdiction by virtue of any delegation from the 
Lord Chancellor, but by statute — In re Samuel 
Attlin^jmu January 14. 1831. 



FUETHER OEDERS. 

Jan. 13. 
The following additional orders have been 
made since our last publication : — 

** All Commissions of Bankrupt, heretofore is- 
sued and directed to the firkt and second Lists of 
Commissioners of Bankrupt, shall, when removed 
into the Court of Bankruptcy, be prosecuted 
before Chas. Frederick Williaiiis, Esq. 

" All Commissions directed to the third and 
fourth Lists shall it like manner be prosecuted 
before John Herman Merivale, Esq. 

** All Commissions directed to the fifth and 
sixth Lists shall in like manner be prosecuted 
before John 8ainuel Martin Fonblanque, Esq. 

" All Commissions directed to the seventh and 
eighth Lists shall in like manner be prosecuted 
before Joshua Evans, Esq. 

" All Commissions directed to the ninth and 
tenth Lists shall in like manner be prosecuted 
before Edward Holroyd, Esq. 

" All Commissions directed to the eleventh 
List shall in like manner be prosecuted before 
Charles Frederick Williams, Esq. 

" All Commissions directed to the twelfth List 
shall in like manner be prosecuted before John 
Herman Merivale, Esq. and Edward Uolroyd,. 
Esq., or one of them. 

** And all Commissions directed to the thir- 
teenth and fourteenth Lists shall in like manner 
be prosecuted before Robert George Cecil 
Fane, Esq. 

** Provided, that in the absence of any Cdm< 
missioner, any other Commissioner m«f sit for 
him. By the CTovrt, 



The following form for peutions addressed to 
the Court of Review has been issued: — 

In the Matter of a Bankrupt. 

To the Riffht Hon. the Chief Judge and the 
other Judges of the Court of Review. 
The humble Petition of, &c, 
Sheweth that, &c. 

'■ 16th Jan. 

It is ordered, that all petitions now depending 
before the Lord Chancellor in matters of bank- 
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raptcy majr hfi set down for hearing in the Court 

of Review upon motion for that purpose.* 

T. Erskine, C. J. 

A. Pell, J. 

J. Caoss, J. 

G. Rose, J 
Approved, and let my Secretary of Bankrupts 
attend the Court of Review with any petitions, 
copies of petitions, affidavits, or other docu* 
ments, as the said Court may direct. 

BaouGBAJCy C. 



NOTES OF THE WEEK. 



OBN&RAL REOI8TRT. 

Thb oj^MMition to this measure i^>pear8 to 
increase. Numerous petitions against it 
have been again presented to parliament. 
Mr. Campbell, however, persists in bis in- 
tention to bring it forward, and probably 
its &te will soon be decided. We have 
recendy expressed our opinion on the sub- 
ject. See aniiy p. 137/ 

REFORM BILL. 

We beg to direct attention to the clauses 
which we have extracted in another part 
of this Number, so. far as they relate to the 
profession. It is urged by the opponents 
of the measure, that the government will 
acquire a large nod objectionable addition 
to their influence over the Bar — tending 
to impair the independence of that learned 
body. But we* think it is both too nu- 
merous and public-spirited to be affected, 
in any sensible degree, by placing in the 
gift of the minister the number of new 
appointments contemplated in the bill. 

ANATOMY BILL. 

Although this bill made no progress, in 
consequence of the insufficiency of the 
niMnber of the House, on Tuesday last, it 
is evident there is a feeling in its favour, 
for there were thirty-two for it, and only 
one against it. 

STBAM.BOATS. 

A bill for the regulation of these vessels 
has been again introduced by Mr. Alder- 
man Wood. 



LAW CHANGES. 

It is currently reported, that the Master 
of the Rolls will be raised to the Peerage, 
and appointed Deputy Speaker of the House 

* No notice of the motion u necessary; but 
if affidavits, not filed with the Registrar of the 
Court of Review, are intended to be used, notice 
thereof niust be given. 



of Lords ; that the office of Vice Chancellor 
will be abolished, and the present Vice 
Chancellor removed to the Rolls. We are 
not inclined to believe the latter part of 
this rumour. The arrear of motions in the 
Lord Chancellor's Court is very large. 



ANSWERS TO QUERIES. 



LAir OF FSOFFXTY AND CONFEYANCINa. 
OEVISK. — rXEEHOLDS. VOL.111. P. 7S. 

A nsvisi ^ to A** win only create a life estate, 
unless there be a clear manifest intention to pass 
the fee. Vide Doe v. IVetiley, 7 Dowl. A R. 1 1 s. 
S. C. 4 Bam. & C. 667. The testator's wife, m 
the case pot by H. B. A^ will take for life ; there 
is nothinff to indicate an intention that she 
should take a higher estate. JDoe v. Wetttev will 
be found to be precisely in point. X B. 



DILAPIDATIONS. — WAIVER. VOL.in. P. 79. 

If a tenant hold over after the ex|jiration of 
his leasee a tenancy from year to year is created ; 
and nothing beine expressed as to temu^ he is 

f>resuaied to hold under the covenants of that 
ease so far as they are applicable to his present 
situation. Dighy v. Atkiruon, 4 Campb. N. P. C. 
S75. if the lease contained a covenant to re- 
pair, the subsequent acceptance of rent on the 
tenant continuing to hold will not deprive the 
landtofd* of his action of covenant (although it 
would of a right of entry for a forfeiture) in 
respect to any breach committed during the ex- 
istence of the lease. He may sue in covenant 
for any dilapidations which arose during the 
term, and wnich constituted a breach of the 
covenant; and he may maintain assumpnt or 
case for any such dilapidations which continue 
or' arise subsequently to the termination of the 
lease. J. fi* 



FEME COVEET. P. 79. 

A woman can be sued as/em^ sole for all debts 
which she mav contract after her husband is 
attainted. Vide lVUmoit'$ cate^ Mo. 851. 

J.J. 



QAME LAWS. ^' . ^ : 

oamxkeepeb's poweb. p. 65. 

I beg to refer H. N. to the diirteenth section 
of 1 W. 4. c. 32., whereby he will perceive a 
gamekeeper is justified in seizing do^, nets, &c. 
from all persons not authorised to kill game, for 
want of a game certificate. A gamekee^jer'can 
seize the guns of trespassers, but he does it at 
the risk of an action of trespass. Fide p. 86. 
Deaeon^t TVeaHse on the Game Laws, J.J. 



BSPUTED XANOB. — GAICEKESPBB. P. 63. 

1. The lord of a manor which exists only by 
reputation, has, with the exception of a right to 
appoint a gamekeeper, no other dominion as to 
toe game within his manor, and no privilege as 
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a prefterve fbr fame can appertain to fiich a 
manor without an especial or tfwui reservation. 
Vide DtacfM^s JVeaiite on tht Game Laws, p.59. 

f.i. 



S. It has been decided that the owner of a 
manor by reputation may appoint a gamekeeper 
to preserve the game on such manor, although 
by defect of free suitors it may have ceased to 
be a manor in other respects. 10 East. S59. 

' D.D. 



QUERIES. 

COMMON LAW. 
UITTBB OF ATTOamiY, — RBVOCATtON. 

if.yWHtLB on his deBth4)ed, made an assi^ 
nient for the equal benefit of his crediton, with 
the usual letter of attorney for his trustees to 
sue for debts, either in their own names, or in 
his {A*s) name, and shortly after died. Is the 
letter of attorney revoked by his death ? or can 
the trustees now sue for the outstanding debts? 
and in whose name ? A. P. 



JUDttMBNT. — TROVBR. — BAR. 

C. seized a threshing-machiRe, the property 
of B^ and sold the same at an auction to V, 
Before the sale, J9^ having heard that Y. in- 
tended to purchase it, gave him notice that the 
machine was his propertv, and that he would 
take legal proceedings for its recoverv. F.| 
however, bought the machine, and B, com- 
menced an action of trespass for the taking 
ligvnst, C ; but after verdict for J7., and judg- 
ment thereupon, C. left the country, and B, has 
been unable to recover the damages. Can B. 
now recover the machine or its value in an 
action of trover against F.? or will the judgment 
in trespass be a bar? and upon what authorities? 

X.P. 



SCIRB FACIAS. -7- INTERBST. — COSTS. 

A. gave to J9. a warrant of attorney, on 
which judgment was entered up, but no pro- 
ceedings were taken thereon until seven years 
afterwards, when {B, wishing to issue execution 
against A.) it became necessary to revive the 
judgment by tcL/a, Can B. recover interest 
from the time of the judgment being signed by 
the writ of icire/acimf and if not, by what 
means can he do so ? Can he include the costs 
of reviving the judgment in the execution ? 

W.S. 



STATUTE OF LIMITATIONS. — DEATH. 

A^ indebted to B,, dies three years and a half 
aSker the debt inourrad, but the claim is not at- 
tempted to be enforced till three years after the 
deatn of if. Is the debt barred by the statute 
of limitations ? or does the period begin to run 
from the tiaie of the decease of il.? W.S. 



ACTION. — FOSTV ASTEH. 

Can any of your correspondents inform me if 
the postmaster general u liable to an action for 
the loss of bills or articles sent in letters by the 
post? B. 

POSTMASTEBS' CHABOES. — AODITIOMAL 
POSTAGE. 

It is customary in many country towns and 
villages for postmasters to charge a halfpenny or 
a penny a letter upon deliveiy at the houses ia 
the town above the parliamentary rates, under 
the pretence that they are not obliged to cany 
the letters out of the office gratis. Has there 
ever been any decisbn on the point? And 
are they not bound to deliver the letters to 
the inhabitants within the prescribed limits of 
the town, without making any addition to the 
rate of postage? U.B.A. 



MISCELLANEA. 



AUCIBNT ADMISSIONS TO THE BAB. 

In the first volume of the Catalogue of Harleian 
MSS., in the British Museum, there are some 
curious items in relation to the profession. 

Article 1 19., in Number 442., is, ** A proclam- 
ation commanding that no penon be amnitted a 
pleader in anie of the King's Courts at West* 
minster (except he hath read ui Coort), tndess 
he be approved by the Lord Chancellor, aad 
two justices, by the advice of two benchers of 
everic of the foure Houses of Court. And licen** 
ing justices of assize to appoint others, If there 
be more there present that have byn readlen. 
28 Jane, 98 Hen. 8.** 

Article 95., in Number 795., isi "Tlte chai)Bet» 
be given to. the King's counsel leanied ha the 
laws at their bein^ sworn." 

And An. 285., m Number 980.» is, ^ That Mr. 
Finch, of Shrewsbury, was allowed to practise 
at the bar, by leitert patent under the Broad 
Seal, and never called in any of the Inns of 
Court. From a Starre-Chamber Book." 



f BOPOSEO LAV BBPOBM DUBINO TSB COSUtON* 

WEALTH. 

1. For taking away fines upon bilb^ declar- 
ations, and origmal writs. 

2. Against customary oaths of fealty and hom- 
age to lords of manors. 

3. For taking away common recoveries, and 
the unnecessary charge of fines to pass and chi^ge 
lands entailed as lands in fee shnple. 

4. For ascertaining arbitrarv fines vpon de< 
scent, and alienation of copyhold of inheritance. 

5. For the more speedy recovery of rents. 

6. Touching pleaoers, and their fees. 

7. For the more speedy regulating and easy 
recovery of debts and daiiiBagcs, not esceediaf 
4/. and under. — Pariiamentaty CommUtee, 
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— ^ « Quod nuigis ad nos 
Pertlnet, et netcire malum est, agiumus.*' 



HoiLiVT. 



THE PRESENT STATE OF THE 
CODinCATION QUESTION. 

Trerb. ia.har^y a question of greater in. 
terest at the present moment, among that 
class of lawyers which turns its attention to 
things out of the mere practical routine 
of business, than . the substitution of a 
code in the place of the present system 
of j^isprudence in this country. Nor is 
this interest by any means confined to the 
comparatively narrow limits of the legal 
profession : the public at large feel much 
sympathy in the discussion. This being 
the case, we take blame to ourselves for 
having neglected the subject. so long. i( 
is our present purpose, however, simply 
to enquire into the state of the ques- 
tion at this time, and rather to endea- 
vour to show where materials may be 
found lor forming a complete opinion on 
it, than to attempt any eager partisanship 
on either side. 

The " codification • " question is one of 
the very few relating to English jurispru- 
dence, on which light is thrown by the 
writings of foreign jurists ; and it has been 
a most fertile subject of discussion. In 
England, the first principles relating to it 
are yet hardly known : but in France and 
Germany it has long beep a favourite topic 
for the disquisitions of most of the men 
whose opinions are worth having; and 
almost every lawyer in these countries is 
ranged on one side or the other. More 
recently the current of investigation has 
reached the United States of America, and 
the question is there much agitated;. and 
it may in time receive the proper share of 
attention in England. 

* This is one of the few words that will pro- 
bably survive its inventor. Ten other words 
would but faintly express its meaning. To this 
exteiit,at least, the question is indexed to Mr. 
Bentham ; and the word has even been adopted 
by the French jurists. 



First, let us see how the opinion stands 
abroad respecting it. At the head of the 
codifiers, perhaps, stands Professor Gans, 
of Berlin, and of the same side is M. Me- 
yer i>, and M. Thibaut^ of Heidelburg, 
who was almost the first in the field. 

At the head of the anti-codifiers is Pro- 
fessor Carl von Savigny. His little work 
being an answer to M. Thibaut*s pamphlet, 
entitled, Vom Benrf umrer Zeii fur Ge- 
setzgebung und Beehtswissense/tqftt is held 
by his foUowers to be an unanswerable 
exposition of the evils of a code ; and he 
is supported in his opinions by Eichhom, 
Goerscheo, and Professor Hugo of Grdt- 
tingen. 

In the United States of America parties 
are nearly equally divided. The learned Dr. 
Du Pon9eau is opposed to a code ; but his 
opinions are warmly contested in an Ame- 
rican periodical established since 1829, 
"*' The American Jurist,** a work of much 
ability, the editors and contributors of 
which appear to be earnest codifiers. 

We now come to the present state of the 

Suestion in this country ; and we shall find 
lat, little as has been done, the English 
reader has sufficient on the subject to en- 
gage his attention.' 

The chief of the codifiers, or would-faiie 
codifiers, in this country, is undoubtedly 
Mr. Bentham. However unfairly his ad- 
vocacy of his favourite theory has been 
conducted, it is only common justice to 
allow that m)ich of the attention which has 
been paid to the snbject is owing to him. 
■ Next to him, and in some points not 
equalled by his master, stands Mr. Hum- 



■ ^ ■ ^ 



^ In bis late work, "De la Codification en 
ginirale, ci cette de CAnglelerre enparHcw&er. 
Amsterdam, 1830.*' 

« Ueber die Nothwendigkeit eines ollge- 
'meinen Biirgerlichcn Rechts fUr Deutschjand. 

1814. 
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K* reys. In his well known work on Real 
operty, he boldly asserted the necessity 
of an entire alteration of the laws relating 
to that subject; and advocated the sub- 
stitution of a code, of which he fiirnished 
the " outlines." 

But the other side is not without its sup- 
porters. On the contraiy^ the active op- 
posers of the system of codification are 
> numerous and powerful. Sir Edward Sug- 
den answered Mr. Humphreys's work very 
briefly, but protested against all codes and 
systems of codification. 

Professor Park has entered at much 
greater length into the subject*, and has 
thrown some light on it : he opposes the 
introduction of a code. Mr. Cooper, also, 
has devoted a portion of his work to the 
discussion of this subject^; and directs 
his attention ehi^y to showing the inap- 
plicability of a code to England in par- 
ticular. 

We have now enumerated the principal 
dMmpions on either side of this important 
question; and we might have concluded 
our catalogue (for we profess at this time 
to give nothii\^ more) by the observations 
of one not strictly a prof^sional man, but 
guided by no ordinary intelligence; we 
mean Sir Walter Scott. In Us Life of 
Napoleon he has recorded his sentiments 
OD this ^uesdoB, summing up with much 
impartiahty the advantages of a cc^de, and 
of that system of Judge-made and statute 
bw which is now perfectionated (if we 
may coin a word) in England, and deciding 
in avour of the latter* 



NEW BILLS IN PARLIAMENT. 

Analym of ^ A Bill to amend an Act of the last 
Seiiion of Puiiament, for the better Regu- 
lation of Vettriei, and fi>r the Appointment of 
Auditors of Accounts in certain Parishei of 
England and Walei : ** — 

That after the naning of this act, so much of 
the act I & s Wm.4. C60., as enacto that the 
churchwardens shall examine the votes for and 
against the adoption of that act, and shdl com- 
pare such votes with the last rate made for the 
relief of the poor, and shaU be empowered to 
call before them and e)uanine any parish officer, 
touching the votes, or any rate-payer giving his 
vote, and after a full and fair summing up of the 
•aid vocesy shall by public notice, according to 
the form and manner therein prescribed, declare 
whether or not two thirds of the votes given 

* Centre projet to the Humphreysian code, 
laea. And in the Juridical Letters, under the 
name of Eunomus. 

^ Lettres tur la Ghancellerie, pp. 171. et teq. 



have been in favour of the adoption of the isicl 
act, and that the whole number of persons voting 
shflil be a clear majority of the rate-payers of 
the parish, and that the adoption or non<«dop- 
tion of the said afl shall be decided by such 
number of votes as aforesaid, shall be re|)eBled. 

That the churchwardens shall, within four 
days after the expiration of the time allowed by 
ibe said recited act for receiving the votes of the 
rate-payers,carefully examine the sarae^ and eoas- 
pare them with the last rate made for the relief 
of the poor; and shall be empowered to cali 
before them and examine any pariah officer 
touching the said votes, or any rate-payer giviqg 
ilis or her fote ; and after summing up the votea, 
rfiall by public notice, according to the manner 
prescribed by the said recited act, declare whether 
or not a majority of the votes have been given 
for or against the adoption of the act : Provided 
that the adoption of the act shall be ilecide^ b^ 
a inajority or such votes. 

The provision in recited act, that no person 
shall vole unless his rates are paid, is propoaed 
to be repealed. 

That no person shall be entitled to vote or 
otherwise act as a rate-oayer under the said re- 
cited act, unless he or soe shall have been rated 
to the relief of the poor one whole year, and 
shall have paid all assessments made for the 
relief of the poor, doe from him or her, at 
the time of his or her votina or acting except 
such as have become doe wi&n the six calendar 
moochs immediately precedii^ ouch fotiflf or 
acting. 

That so much of the said recited act as pio- 
.iddes that if the parish adopting it be withia the 
.metropolitan police district, or the dty of Lon- 
don, or if the resident householders therein 
amount to more than three thousand, the vettry 
deoted under such recited act shaH consist of 
nesident householders nted or assessed to iIk 
relief of the poor of such pariah upon a featal 
of not less than forty pounds per annuaiy shall 
be repealed. 

That if the parish adopting the said radted 
act be within the metropolitan police district, 
but not within tha city of London, or dty and 
liberty of Westminster, the vestry dected under 
the said redted act shall consist of rerident 
householders rated to the rdief of the poor fiwr 
not less than twenty-five pounds fer mmum. 

If situated in London or Westminster, at forty 
pounds. 



PRACTICAL POINTS OF GENERAL 

INTEREST. 

No. XX. 

, WHAT WILL JUSTIFY THB DISMISSAL OF 

A SSRVAKT. 

In a former number of our Phtctioal 
Points (No. IV. Vol. IL p. ISS.) we sUted 
the law as to the character which a master 
may give a servant. We shall now give a 
I recent case on the right which a maacer 
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Ins to dmiiai lug «ervaiOt. The pleadiiigi 
were briefly as foliows : — 

The fint count of the declaration vtated that 
the defendant was indebted to the plaintiff in 
SOOL for wages or salary as a hired servant. 
The second count stated, that in consideration 
that the plaiarifl^ at the special instance and rtof 
quert of the defendant, would enter into and 
continue in her service as a hired servant and 
eottrier, for the space of 4}ne whole year, to 
travel with her dnrine that period from Great 
Britain to divers foreign parts and places, she 
vndertook to maintain ana continue nim in her 
service as her hired servant and courier for and 
daring the said space of one whole year, pro- 
vided he behaved and conducted himself pro- 
perly as such courier and servant, and to pay 
bini wa^ at the rate of !0/. per month; tiiat 
the plaintiff entered into the service of the de- 
fen<no^ and travelled with her to Florence, and 
continued there for four months, dnring all 
which time he^ to the best of h» ability and 
power, performed the duties and offices of a 
courier and true and iaithfiil servant to her, 
and at all times, during the contiaoance of the 
said space of one whole year, was ready and 
willing to have stayed and continued in her 
service, and to have performed his duties ; yet 
the defendant, not regarding her promise, &c., 
before the expiration of the said period, to wit, 
6tc*t wrongfully and improperly, and without 
any reasonable or justi6able cause, discharged 
Mm from her service at Florence, and tbence- 
Ibrth wholly refused to maintain or continue 
faim in her service, or pay him for the residue 
of the vear any wues whatsoever, by means 
whereot he not only lost wages to the amount 
of 80l., but was forced to maintain himself at his 
costs, and to lay out large sums as travelling 
expenses, in returning from Florence to Great 
Bntain, There were other common counts, 
and the plea was the general issue. 

On the part of the plaintiff, the living for a 
year from the 1st of Aoeust, 18S7, at 10/. per 
month, was proved, and it appeared that he 
went as courier with the defendant, who^ was a 
widow lady, and her family to the Continent; 
and in the month of December, 18S7,when they 
were at Florence, he was dismissed from the 



On the part of the defendant it was proved, 
that on gettine into the carria^ at the sta^ 
before P^lua, the defendant desired the plainiiff 
not to stop at a particular inn, where they had 
been before^ but to drive to another; but that 
he^ notwithstanding, did stop at that hotel ; and 
when remonstrated with, said he had not been 
told ; and at the second hotel appeared to be 
very sulky; and also neglected to come on two 
or three occasions when he had been rung for, 
and was insolent in his manner at Florence. 

S&r J. Scarlett, for the defendant, contended 
that this was such improper conduct as justified 
the defendant in dismissing the plaintiff. 

CamplM, for the plaintiff, argued that there 
must be gross misconduct to produce a disso* 
lution of the contract, and that no such conduct 
had been proved against the plaintifil 

Mr. Justice Parice told the jury, that thera 



was a contmet for a year, with an implied 
i^reement that, if there was any moral miscon^ 
duct, either pecuniary or otherwise, wilful dis- 
obedience, or habitual neglect, the defendant 
should be at liberty to part ii^th plaintiff. His 
Lordship added, that, in his opinion, -no such 
conduct had been proved, and that the plaintiff 
was entitled to his wages for the year. Verdict 
for the plaintifi^ damages 67/. lOs., afterwards 
reduced by consent, on motion. CaUo v* 
Browwker, 4 C. & P. 518. 

But if a servant positively refuses tp 
obey his master's orders, he will be war- 
ranted in turninghim away. Per Lord J?/i0»* 
borough. Spain v. AmoUj 2 Stark. 256. 

If there has been no specific time men. 
tioBed, and a roaster turn away his servant 
without any previous notice or warnings 
the servant will be entitled to a months 
wages. This was laid down distinctly bj 
Lord Kenyon^ Robinson v. Hindmany 5 Esp. 
235.; although the rule does not apply to 
clerks, or to the higher class of servants, 
4 Blng. 389- S. C. 2 Car. & Pay. 607. 



THE DEBATE THAT WILL TAKE PLACE 
ON THE GENERAL REGISTRY BILL. 

To the Ediior of the Legal Observer. . 

Sir, 
Having read, as is my constant custom, 
your last Number with great attention, and 
liking it as much as ever (b^ the bye, I 
particulariy admire your articles on the 
Inns of Cfourt ; I hope you will continue 
.them), I could take up nothing else, and 
remained for some time meditating on 
its contents, and passed involuntarily from 
meditation into musing, and from musmg 
into somnolency, and full of the subject 
of a late article of yours, I foimd myself 
all at once transported to the House of 
Commons, and reposing on the topmost 
bencb under the gallery. The house was 
full ; and the order of the day for the se- 
cond readmg of the General Registry Bill 
was read, and I heard the debate on the 
subject, which I now uend you. Whether 
I am a true prophet or no, ** coming events," 
the shadows cf which I profess to have 
seen, must determine. 

I am. Sir, 
Your obedient Servant, 

-ft 

GENERAL REGISTRY. 

Mr. J. Campbell. — In rising to move 
the second reading of the bill for a general 
registry, I must confess that I have so 
often addressed the house on the sufajecti 
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and have so frequently explained the na- 
ture of the measure, that I feel that it is 
quite unnecessary for me to say more than 
a few words. I must admit that, until I 
had the honour of being appointed one of 
the commissioners for considering the state 
of the law of real property, it had not 
occupied much of my time. My whole 
4ife had, indeed, been spent in the common- 
law Courts, and. in the active employment 
of nift priiu business ; and I cannot say 
that I have ever known the practical work- 
ing either of the system I propose to change, 
or that which I propose to introduce. 
{flear^ It is necessary, however, for all 
public bodies at the present time to yield 
to the popular feeling on all subjects, hav- 
ing regard at the same time to their own 
interest. It appears to me, therefore, ex- 
pedient that this bill should pass. It will, 
lit any rate, please all those who have no 
property; and when tlie house considers 
to how large a class of the whole corh- 
munity it applies, I think that little more 
need be said. (iTeor.) I am well convinced 
that honourable members will support this 
bill when they remember that it will diffuse 
much satisfaction among that large portion 
of His Majesty's subjects who are destitute 
4nd forlorn, who have little to console 
th^pi, and who, therefore, if possible, 
should be made aware that their rulers are . 
not indisposed to reform, where it does not 
interfere with their own immediate inter- 
ests. (Hear^ hear^ As to the objection to 
the practical working of a registry, I will 
not enter into such details. Let the sys- 
tem only be tried. I do not say that the 
bill is perfect {ftear) ; but what new mea- 
sure is so? {Hear^ I say again, let us 
try it ; and if it fails, no great harm will be 
done. (The honourable gentleman then 
moved the second reading.) 

Mr. SheH, — I rise to second this motion, 
an4 I do it with all that joyfulness of heart 
that arises from Uie conscientious perform- 
ance of one's duty. [Uear^ I look forward 
with the most lively hope through the dim 
vista of succeedmg years to the establish- 
ment of this great plan for universal ameli- 
oration. I see a frightful chaos at present 
obscuring at once the powers of obtaining, 
enjoying, and transfernng territorial posses- 
sions ; but when I call to my aid the taUs<» 
roan and telescope of my honourable friend 
the member for Stafford, the chaos begins 
to dissolve ; the mist begins to be dispelled; 
the parts begin to unite; the sunlight of 
reason begins to beam ; and a mighty man- 
sion rises from the void, and floats, like a 
fairy vision, above the ocean of doubt 



and difficulty whidi, swelled by the itin 
stream of prejudice and corruption, . pre- 
vented the proper alienation of property. 
(CAapr«.) (The honourable gentleman con^ 
eluded by seconding the motion.) 

Mr. O'Qmneil. I have only one addi- 
tional word to add to the ek)quent speech of 
my learned friend who has just sat down. 
In Ireland, dear Ireland, a registiy exists'; 
and why not in England, then, Su^? Let 
the honourable members who. oppose this 
bill answer me that I {Hear from the Iri^ 
members,) 

Mr. C. Fergunon and Mr. Btune rt* 
marked, that a general registry existed ia 
Scotland, which was quite sufficient to sa- 
tisfy them that it was a good institution. 
(Bear from ike Scotch members.) 

Sir Edward Sugden and Sir CWftf 
Wetherell opposed the bill at considoable 
length. 

Lord Morpeth thought it might be a verj 
good measure, excqtt for Yorkshire; but ia 
Its present state he should oppose the bilL 

iTiere were then loud cries for a division 
— so loud that, as the old reporters used 
to say, Jeo fa disturbi en mon place; and I 
only recollect that the bill was thrown out 
by a majority of 45. 



REPLY TO THE FURTHER VINDICA- 
TION OF THE COURT OF BANK- 
RUPTCY. 



To the Editor of the Legal Oiserver, 

Sir. 
I CANNOT pass over, unnoticed, the obienratibiis 
of your correspondent E. J. on mv suggestioDi 
on the new bankrupt act. He calls my specu- 
ladons (as he is pleased to term them) both idle 
and intentionally mischievous; but no man of 
real practical knowledge in bankruptcy can 
point out any part of my statements which is 
not warranted by facts, ao far as they can be 
ascertained. He complains of my assuming the 
average assets under each commission to be 
4000^, and then, on his own authority, says, 
that 500/. is a fair average. I cannot but sap> 
pose from this, that he derives his knowledge 
from some one who has issued a commission 
against a person who would otherwise take the 
benefit of the insolvent act, but who, rather 
than go to saol for the time necessary to eflect 
that object, nas induced his friends to advance 
50/; to pass him through the gazette. Let fi. J. 
ask any solicitor of respectable practice what be 
thinks would be the average amount of assets ; 
and if the solicitor considers the question at all, 
I am sure he will state the amount at a far 
difierent sum from what your correspondent ar- 
rives at, if he does not come up to the amooat 
stated by me. 
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E.J. fiDds dut that I have overlooked the 
nenengen' bUl; but, under the new order of 
thinny this expense is not materiidljr altered, 
inud less taken off altogether ; the rules pub- 
lished declare the amount of fees to be paid t« 
the messengers. Then he calls the messen- 
gers' b'dl zqL Now, I have looked over the 
messengers' bills under five commissions, in each 
of which thftire were three extra meetings, and 
tbe« Jiverace amounts are 18/., of which about 
iQl. would be profit; and your correspondent 
thus makes the expense, under the old system, 
73/.; bat von will remember. Sir, I only re^ 
iemd to the charges which had been altered. * 

1 was well aware, that in many commissions 
there are extra meeting; but I set off the extra 
cliai)ges upon them against the expenses of the 
private scSed and the t^eain and sale, which did 
not often occur under the old system. 

At any rate I was below the mark when I 
stJtted the per-centage to be paid to the official 
assignees; as the rules declare that they shall be 
allowed one per eeni. on all sums received, and 
one and a half jd^ cenL on the dividend. 

With respect to the appointment of specific 
hours for each meeting before the. single com- 
missioners^ there was a meeting on &e 17th 
instant, under Leach's commission, at eleven, 
two others at twelve, and a meeting under 
Wyatt and Thompson's at two. I was in the 
Court about a quarter before two, and found the 
parties concerned in Leach's bankniptcy then in 
lull possession of the Commissioner and Re- 
eistrar, so that it must have been quite impossible 
for the parties connected with the other bank- 
ruptcies to have done any thing, or, at any rate, 
to kave had the assistance of the Commissioner. ^ 

P. 



CONCERTED COMMISSIONS OF 
BANKRUPTCY. 

Wb think it important to call the attention 
of the practitionera in bankruptcy to the 
forty-second aection of the New Bankrupt 
Act (1 d: 2 Wm. 4. c. 56.)f which has been 
generally understood to relate to all kinds 
of concerted bankruptcies. But it will be 
found that the statute does not include 
ccNicerted acts of banhrtqticy ; ** the com- 
mtssion, fiat, or adjudication," being alone 
mentioned. 

The following is the substance of the 
clause : --> 

That no commission of bankrupt shall 
be superseded, nor any fiat annulled, nor 
any adjudication reversed, by reason only 
that. the commission^ ^fiat^ or tuffudicaiioni 
has been concerted between the petition^ 
ing creditor, his solicitor, or ^ent, and the 
bankrupt, his solicitor, or agent; except 
where any petition to supersede a com- 
mission for such cause shall be pending.'* 
And see S^w v. WiUicuns^ 1 Ry. & M. 
19. JSi: parte Grant, 1 Gl. &. Jam. 17. 



ON MR. FRESHFlELiyS BILL FOR THE 
AMENDMENT OF THE BANKRUPT 
LAW. 

To the Editor of the Legal OUerverJ ' 

SlK, 

The objectiojis of a student, in Vol. IL p. 185.,- 
and the observations of your correspondent in* 
Vol. III. p. 90., do not appear to me to bear-, 
sufficiently upon the necessity for or the justice 
of the projected alterations. 

The bill in its present shape, and at this period 
o^ time, would I fear be found most dangerous 
and oppressive. Amongst other, . and probably 
equally substantial objections, not the least im^ 
portant may be found to be that such a section 
as the 41st of the 5th Geo. 2. ought never to« 
have existed unaccompanied by other provi* 
sions; and that the operation of the new enact* 
ments proposed will oe retrospective, and (now. 
necessarily) partial and unjust. 

The proceedings under a commission of bank* 
runt being eje parte^ the alleged bankrupt or 
other person interested in disputing the truth of 
the deposition was not only prevented from 
cross-examining the witness, or contradicting 
him, but was not allowed (until made public by 
inroiment) to know what he had sworn; and 
whilst there was no provision for examining 
and perpetuating the testimony of witnesses in , 
contradiction, there being no time fixed' within 
which it would be imperative to inrolthe de|>o* 
sition, it could lie kept back for any indefinite 
period. Inroiment after the death of a witness, 
and at any distance of time, ought not to have 
been allowed; and if, after th^ lapse of so many 
years, the deposition by that operation is t» be- 
come kiiown for the first time, and is to be ren- 
dered unqualifiedly l^al evidence in all cases 
without exception! the effect will be that of set« 
ting up every commission (however invalid or 
controverted it may have been), which was ori- 
ginally proceeded in upon the perjured or mis- 
taken deposition of a dead witness. 

This will follow when the witness can no 
longer be prosecuted or contradicted, and what- 
ever testimony in contradiction may have been 
lost by death, absence, or incapacity of other 
witnesses. It is impossible to make provision 
for restoring such testimony as may have been 
so lost, or to contemplate the extent to which 
the ri^ts of Uiird parties may be invaded ; and 
if the 41 St section had been what it ought to 
have been (a provision for the benefit of all 
parties), no effi;ct should be given to inroiment 
not made within a reasonable time after the 
commission, or in cases where there has been 
wilfUl or negligent delay by which iuDOcent 
parties mav suTOr. 

The mischievous consequences have cer* 
tainly escaped the honourable mover of the 
bill. His high character is a sufficient pledge 
that he will not intentionally sunporta measure 
so fraught with injustice, and I tnink he wUl, on 
further consideration, either withdraw it, or 
adopt such modifications .as will remove the pb- 
jections to which I have adverted. 

I am, Sir, 
Your faithful sqrvont, 

Jan. 2. 183?. ,. . . •'• 

Q3 
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ON THE STAMP-DUTY ACTS, 

No. III. 

It hthag essetltial to the well con^cUng of 
ftil affairs connected with mercantile transactions, 
that no law should continoe tn force wbicb 
o|>erate8 to entrap the fair trader, or impede the 
just operations of trade, solely to answer the 
purposes of revenue, we proceed with con- 
sidering, in reference to biUt of exckanse and 
prcmitory noies, that part of the schedule of 
stamp duties which attempts to define what shall 
be deemed and taken to be inland bills; drafts, 
or orders, or promissory notes. 

The sututei s*v, with reference to M/# ofex^ 
<*«"S?^— ** AH bills, drafls, or orders for the pfey- 
meat of any sum of money out of any particuhr 
ftittd which may or may not be available^ or upon 
any condition or contingency which may or niay 
not be performed, or happen," &€. shall be 
deemed bUltof exchanger 

We find no limitation of amount here, noT 
any distinction made as to a definite or inde- 
JhUe sum ; but under the title promiuory noie$, 
we read the like definition accompanied by these 
words ;— " if the same shall be definite and cer* 
tain, and not amount in the whole to twenty 
pounds. And under the head '< Exemptions 
fi^m Promisory Kote Dufy,*' are included those 
which •* amount to twenty pounds^" or are in- 
definite; " and all other instruments bearing in 
any degree the form or style of promissory notes, 
but which in law shall be deemed special agree- 
Bents, except those by the act defined to be pro- 
mtssoi^ notes;" and it i» then declared that 
those exempted shall be liable to duty as agree- 
■lems or otherwise. 

The onlv conclusion we can draw firom these 
professed definitions is, that certain instruments 
for any amount, and certain other instruments 
for a certain amount^ although not in common or 
kgid acceptation bills of exdiange or promissory 
notes, shall for revenue purposes be deemett 
biUs of exchan^ or promissoi^ notet; but that 
the same identical kmd of instrument, if it ex- 
ceeds a certain amount, shall retain its usual 
and well understood denomination. 
> ^ With great deference to all definitions and de^ 
cisions on* this point, allow me to advance an 
(pinion, that if A. consigns goods to i?., and 
directs B. to apply the produce in a- particular 
way, whether in payment of specific sums or of 
indefinite sums, such a letter is not either a bill, 
or note, or agreement, and ought not to be 
cbai^ged with duty as such, but be deemed merely 
a letter of instructions from a principal to his 
agent. If not so, by what method, and under 
what form of language are business, or the com- 
mon occurrences of life, to be conducted ? 
' Again, if A, writes to' C, advising or requesting 
C to call on B. for payment of an account due 
irom A, to C, that cannot be deemed a biU or 
noteuilder any true and just interpretation; it is 
fnerely a mutual convenience absolutely requi- 
site ror inatotaining a proper intercourse be- 
tween man and man. The production of the 
' letter by C. only ascertains the identity of C. for 
B.'% satisfaction. It may be an^ acknowledgment 
'* debt due from A, to C^ but nothing niore. 



Suppose j9. refesef to p»y Cl nnderfloeli TetCer, 
e, cJannot enforce pfVjFMRt fron J?, as for aiiflte 
or bill of exchange; C. can only show that B. 
has received money for C's use. 
* And again, if A. advises C, tbaC he, A^ baa con- 
signed goo<li to B., from the prodooe of wliieh 
M. is to pay C. certain momes, or delivers to C. 
bills or notes to a certain amount, how can tli» 
be deemed a promissofy note or bitl^ The goods 
may not produce a sufficient sum to satis^ C/s 
demand upon A, B, may requirO farther »- 
sCrifCtions from his principid, he, JR, being only 
in character the factor or agent j or hte, B^ amy 
dedhie to act^ The eons^nmewt is vohiotaxT 
on A/% part, and B. ma^ be a willing or onwill- 
itag agent ; and if a wfihng agents C hasnoddier 
power of compelling payment than is stoMd io 
thte preceding case. 

No letters of the foregobg deserkftlon are 
negotiable like promissory notes or bub of ox- 
change t the amoOTit specified in them, or to be 
inferred from their contents, is not payable on 
demand, nor at any specifie time alter date or 
after sight. The efert here made by a reveane 
act to charge every letter (for that is the fact) 
which passes between man and man on tho bmI^ 
ject of business^ with stamp duty, b menstNHH. 

It would appear that letters of the kind at- 
hided to are to be construed lo be biUs of ex- 
change or promissory notes. Is etery Bwir, 
therefore, to write such letters on stamped sheets 
of paper ? Certainty he must ! for by the existiiig 
htw it is enaet^ that aU paper upon which any 
bill of exchange or nrominory note, diaft, or 
order, b written shml be Hamped befere wnUen 
tfpm,and that no such Wl\ or note shati be plea de d 
^ or given in evidence in any OMirtk or admitted 
^ in any Court to be good, useful, or available, 
unless duly stamped." Mark what follows! 
^ And that it shall not be lawful for the commis- 
sioners (of stamps), or their officers, to alamp or 
mdrk any paper at any time afttranywloi 
exchange, promissory note, or other note* 
draft, or order, thail be written:*' Le. if the 
paper b unstamped^ or the stamp thereoiD b of 
less value than required^ 

There appears only one way in which to view 
letters of this description. Suppose, from the 
•purport of a correspondence between £. and C, 
or between A,^ B., and C, it should appear that 
J9. has undertaken or asreed to pay or to deBvar 
to C, any money, or Suls, or notes, in* disehafge 
of any demand upon A^ or if from sack cor* 
respondence ' any mutual arrangement can be 
inferred ; then, the whole of such correspond- 
ence* must be taken together and deemed an 
agreement, and be so stamped under the special 
provision of the Stamp Act applying to^ such 
cases. The power of assenting or dissenting is 
coupled witn all cases of this description, and 
such letters are not, like bills of exchange or 
proniisoiy notes, conciusiye in themsdves. 

Let us now> examine a few decinons of oov 
Coorts^f law upon this sol^ect. 

In Firbank v. Beli, 1 Bam. & Aid. 36., after a 
verdict for defendant, an objection vras taken 
by the plaintifis that the letters produced should 
have been stamped with a bill, draft, or order 
stamp, instead or an agreement stamp. The lei* 
ters were as follows : — - 
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• * When tbemahogHiyjptfr Regent bflold, ytm. 
will please to pay over to Mesm. Pease & Cow 
1500^ ID snch biUs as you receive from the laid 
aale." 

" We beg your attention to an order we have 
received from Mr. Mann upon you for the pay- 
ment of 1500/. when you have effected the sale 
of his mahogany f>er Regent. We enclose a copy 
of the order for your govenmienti" 

*'We have recrived your letter encloong 
ea^ of Mr. Mann's order of 50th ult. to pay 
over to TOO in such bills as we receive for the 
•ale of the mahocany by the Regent the sum of 
IMOOL We shau attend to the order immcdi* 
iLtely after payinj| ourselves 3000^ which we 
were previously m advance, the duty on the 
cargo, and such other necessary expenses as we 
are ot shall be liable to respecting said cargo.'* 

Whereupon Lord BUepAor^u^ C. J. ob* 
aehwd, ** he felt a difficulty in constreing this to 
be an agreement^ if defendants did not prsrf irt 
aid the order, that being the only thing in which 
Mann (the bai^rupt) was persoTmlly implicated, 
for be was noi a party to the other lettert. The 
order falls within the description of the act of 
pariiannent, Vii. an order for the payment of 
money out of a fund which may or may not. be 
available. It toot the obfect oftkelegki€Uure, m 
Jraming tki$ proetrioR, to treat tupromiuorynote* 
and bait of exchange^ and to iuhjed to a Hamp 
dmhf^ nek mstruments at, beine pmrable on acoii^ 
tingency or out of a particuMtf' rand, could not 
m ttrkineufaU uniet that denommaiion, 1 have 
wished as much as possible to resist this objee- 
tioQ, but I think it cannot be got over; there 
mmtt therefore be a new trial." - 

By this decUott we do not perceive the qus^ 
tion raised as to definite and ind^hUe sums (of 
which no mention is made in the Stamp Act) 
under title, BUh of Erehange). We must, bow- 
ever, infer this decision to be, that the stamp 
<hity on mU of exchange for a definite sum *, 
B deemed proper, and not the agreement stamp. 
The duty on promissory notes cannot be in- 
duded here, because the amount of a note so 
circumstanced must not exceed 90/. 

In Sndtk V. yiffitin^tde^ S Stark. 575., the 
objection wa% that the instrument should have 
been stamped with an agreement stamp, instead 
of a note stamp. It was as follows : — > 

^ I promise to pay to J. E., my head carter, 
the sum of 66L, with lawful interest for the 
same, three months after date, and also aU 
other sums which may be due to him." 

The Court hM^ ^that this instrument was 
too indefitUte to be considered as a promissoiy 
note.-— That since the instrument contained 
an agreement to pay the monev, it could not 
be received in evidence as an acknowledgment 
without an agreement stamp." 

This decision applies to prommory notes only, 
which amount to 20L pr are indefinite. 

The decision in Barlow v. Broadhw$t^ 4 Moore, 
471., was to the same' effect as that of Sndth v. 
Jfigktingale^ being founded on the sum being 

* Sec/oR«s V. Bmpeom, p« S19. poett at to an 
lad g W f^ amottttl. 



ifidefiidie. The observvtion of the Court was, 
** the instrument cannot be considered as a pro* 
missory note to pay a certain or definite sum; 
or, at all events, the defendant admitted a sum 
to be due from him ; that, therefore, was suffi- 
cient to enable the plaintiff to give the instru- 
ment in evidence under the account stated, and 
it was the doty of the defendant to show what 
interest or monies were due to him." 

The next case is BmUs v. Amini, 3 Bred, and 
Bing. 78., wherein the objection taken by the 
pi'ainciflk was, that the two following letters 
(which were each stamped with a \L stamp, and 
delivered to the parties to whom they were 
addressed) eonld not be read in evidence, as 
there was no etamp npon them at tkt time tiey 
f$ere nMten^; ami tuestamp afterwards afixed 
was not the proper stamp. 

The plaintiA were assignees of Fofsetl^ Tho 
letters are, — • 

^ We request you will pay fo Messrs. Cooper 
and Son, or their order, out of the fint proceeds 
that become due of our stock of gunpowder 
now in your charge GOOL^ and charge the same 
to our account. r . ft Co.** 

** We have received Possett and Co.'s lett^ 
of ^39 August last, directing us to. pay to you, or 
your order, 600/. out of the fint proceeds of 
their stock of gunpowder now in our charger 
And we have also their letter of the same date, 
directing us to pay to Mr. Huriies, or his order, 
200/. out of the proceeds of the said stock. 
These sums we can have no objection to pily as 
directed, provided we shall be m funds for the 
purpose, snbject, however, m the first place, to 
the payment of our advances, interest, and com- 
mission on the said consignment. 

-S.aCo.'' 

Whereupon Dallm C. J. observed, ^It is 
agreed^that tfthit instrument constitutes a M/ 
<^ ejtohange^ U could not he itamped after ii was 
first issued. An order for payment of money 
seems to me, as far as the purposes of the act 
are eoticemed^ to be placed on die same footing 
with bills of exchange and promissory notes; 
and if it be so placed, no distinction can be 
drawn, after the express provision in 55 Q# S, 
c. ] 84., between orders for payment of money 
out of a particular fund, and bills and notes ia 
general. Without sayingy therrfore, that the 
statute alters the nature ^ instruments^ or mahee 
that abiUrf ejtehange which would not otherudse 
besuchy it u dear tMt under 65 Geo. 9. c. ia4«, 
orders of this de^ription fall within the same 
proviHoas as bills of exchange and promissoty 
notes. I think that this is an absolute order, 
and that it ought to have received a stamp in 
coaformity with the provisionsof 55 6.5. c« 184." 

Park J. observed,— " I think thai this is no# 
abiU^ eadtange, and have no wish lo disturb 
the old am^horitiesy which say that an order to 
pay outi^ a contingent fund is not a bill (^ en- 
cHiange. This brin|s us to consider whether it 
was the object of the statute to subject instru- 
ments like the present to the same provisbns as 
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^ See mUtf: they coald not be stamped as biUe 
or notes after written. 
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l>iU8 of exchange and 'promiHory notes; and 
that such was the object of that act seems to me 
clear. Such instruments were not taxable be-, 
fore; but by this statute they are put on the 
same footing as bills of exchange and promissory 
notes." 

Burrough J. ooincided in opinion. 

Richardion J. observed, — *' Thou^h not a UU 
of exchange in a commercial tente^ it is so witliin 
the view of the revenue acts.*' — Judgment for 
plaintiff. 

The above decision in ButUy. Swimn proceeds 
upon the same .principle (the definite amount) 
as Firbank v. Belly and goes to confirm it. 

The following case shows the opinion of the 
Judges where the amount is indefinile, as regards 
billt <f exchange, althoush the statute is silent in 
that respect. A benefit thence arises, — that 
where the sum is indefinite, a means of letting 
in evidence, by written admissions of a debt, is 
afforded. Where, however, the sum is definite, 
such evidence is entirely shut out ; because the 
letter cannot be stamped as a bill or note afler 
it is written : a tolerable specimen of the defi- 
ciency of justice in the formation of stamp duty 
acts. 

Jonei V. &mpton, 2 Bam. ft Cress. 518., and 
3 Dowl. & Ry. 545. This was an issue from 
Chancery. The ouestion raised was. Whether 
the duty upon bills, drafts, or orders for pay- 
ment of money, was required for the two fol- 
lowing instruments ? 

** Mr. R. Simpson, please to pay to Nelson 
the proceeds of a shipment of goods, value 
about sooo/., consigned by me to you, — 
W. Blackburn." 

" In pursuance of the said order of BlacKnum, 
I do hereby consent and engage to pay over 
th'e full amount of the nett proceeds of the 
said goods, as I may fi'om time to time re- 
ceive the same, unto, ftc, without delay. 
— R. Simpson." 

Abbot C. J. observed,—" thai no nun m tpe^ 
cified in this instance. In Firbank v. BeU, the 
order was for payment of a specific sum. Here 
no siim is mentioned. The order is to pay the 
proceeds. The sum cannot be ascertained from 
the instrument.'* 

Baylev J. observed, ** The act imposes duties 
upon bills of exchange and (iromissory notes, 
which are wdl known instruments. There are 
other instruments, however, neariy in the same 
form, but which do not come within the description 
tf bills of exchange or promissory notes, because 
the money is payable out of a particular fund, 
or upon a contingency; and the legislature pro- 
bably had these instruments in contemplation in 
the clause referred to* This instrument does 
not in any respect partake of the nature of a bill 
of exchange." It would not be a bill of exchange 
if the proceeds were not payable out of a parti- 
cular nind, because the order is not far a specific 
amount,** 

The Court therefore Certified, " that neither 
of the two instruments required such a stamp as 
the Stamp Acts impose on bills, drafts, or orders 
for the payment ot money." 



It is hoped sufficient has beeirstated to induce 
a repeal of such an injurious provision of the 
stamp laws. 1..A.H. 



ON THE LEGITIMACY OF THE CHIU 
DREN OF THE CLERGY MARRIED^ 
BY LICENCE. 

To the Editor of the L^al Observer. 

. "Sib, 

The statute 3 & 5 Edw. 6. c. 21. intituled " An 
Act to take away all positive Laws against Mar- 
rii^ of Priests,* enacts, that all laws prohibiting 
the marriage of ecclesiastical or spiritual per- 
sons shall be void. But by § 3., '^ this act is 
not to extend to give liberty to any person to 
many without askine in the church," «c. And 
Uie statute 5 ft 6 Eaw. 6. c 12. intituled ** An 
Act touching the Declaration of a Statute made 
for the Marriage of Priests and for the Legitima- 
tion of Children," declares the matrimony of 
priests and other ecclesiastical and spiritual 
persons to be lawful, and that all children bom 
111' any such matrimony shall be adjudged to be 
le^timate. But by } 5. it is provided, ** that 
this act, nor any thing therein contained, shall 
extend to give liberty to any person to marry, 
without asking in church," ic By statute 
1 Mary, sess. S. c. 2., these acts were repealed^ 
By statute 1 Jac. 1. c.25.$$ 49, So, it was de- 
clared that the acts of 2 ft J and 6 & 6 Edw- 6« 
^ shall stand revived and be in force for ever, 
.tile ^d act of repeal notwithstahding." And 
w^ 51* it is declared, that " the children of ec-i 
clesiastical persons in the said act mentioned 
(5 ft 6 Edw. 6.) f shall be and continue legiti- 
mate and inheritable to all intents and purposes, 
in such sort as children of any lay per^ns do 
enjoy, and may inherit, any canon or constitu- 
tion to the contrary notwithstanding. 

The Marriage Acts — 26' Geo. 2: c. 33., 3 Geo. 4.. 
c. 75., and 4 Qeo. 4. c. 76. — are silent respecting, 
the marriage of ecclesiastical or spiritual persons. 
It therefore appears to me, that the chilcben of 
sMch ecclesiastical or spiritual persons as marry^ 
without being asked in church (t. e, by licence^ 
are ill^timate. And if so, it behoves the clersy 
to procure an act of parliament, which would 
be gran ted of course, to make a declaration to the 
contrary. 

I am. Sir, 
Your obedient servant, 

H. W. . 



SUPERIOR COURTS. 

V I LOKD CHANCELLOteS COURT.. 
JUEI8DICTX0>r. 

7%jt Court has no power over parties to suits- 
depending in the XJourts of great Sessions of 
Wales at the commencement fif the act. I Wm* « 
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4. ft 70;, ifike^ are not trwuflerred ^tker 
aecardmg to the promtiom of that act* 

Mr. SoBcitor^Generai moved, during the sit- 
tings after Michaelmas Term, for an order to 
stay proceedings in this suit unul the plaintiff 
|>aid costs of a suit in the Court of Great Ses- 
sions of Wales before the act of I Wm.4. e. 7a 
came into operation. The plaintiff's lull was 
then disoHsed with costs,' the costs taxed, 
and a certificate of them duly taken out. The 
plaintiff refused to pay them; and the Welsh 
jurisdiction having ceased by virtue of the act 
of parliament^ there was no power to compel 
payment. The plaintiff filed a bill in this Court 
— a mere copy of the one dismissed in the Court 
bdow — agEUnst the same parties) upon the 
same matter and the same equities, instead of 
transposing the original suit to this Court, as he 
rot^t have done by the Hth section of tne act. 
All the parties being now in this Court by the 
new bill as efiiictualTy as if the former was tran»- 
ferred^ and there being something yet remaining 
to be done in the first suit, an equity arose out 
of the circumstances to authorise this Court not 
to allow the plaintiff to proceed here until he 
did what he was bouna to do in the Court 
below. If there was anv thing in the former 
suit to be transferred, the plaintiff ought to 
have^ transferred it. The defendant's having 
obtained a dismissal of the former suit, coula 
not, hj the words of the 14th section of the act, 
transfer it here for the sake of the costs. It 
was for this Court to give judgment upon that 
seotion, and to decide whether the oill filed 
here was not in effect a transfer of the former 
suit; and whether this plaintiff oould not be 
compelled to come in witn cleAn hinds, and, do 
equity to others before he claimed it for him- 
self. Otherwise this would be a dishonest 
transaction, and a failure of justice. 

Mr. /. RusteU. — The plaintiff's honesty was, 
at all events, equal to tnat of the defendant ; 
who, well aware of the rapidity of proceedings 
in the Welsh Courts, obtained an ex parte prder 
to dismiss plaintiff's bill for want of prosecution. 
The act or 1 Wm. 4. came into operation be- 
fore an order could be obtained to discham 
the 'order of dismissal. Why did hot the £- 
fendant leave die cause standing in the Court 
below until he obtained his costs ? After put- 
ting an end to the suit, there was ample time 
stilT to compel payment of the costs ; and ^he 
defendant's not doing 'so, wa^ proof that there 
was something in the case not disclosed to this 
Court. The cause beine dismissed by defend- 
ant in the Court in Wales, there was nothing 
left to be transferred by plaintiff; and the suit 
now in this Court must be considered an origi- 
nal suit. 

The Lord ChaneeBor^ in giving judgment, now 
staled the facts as above ; and said the question 
vras,- whether this Court can compel the plain- 
tiff* to pay the costs of the suit in the Court in 
Wales in pursuance of a certificate from that 
Court, there beihe no provision for the purpose 
in the act of l Wm. 4. c 70. It was clear that 
by -the 1 4th section of that act, all poWer of the 
Avdsh Coults had ceased ; and power only was 
given to the plainti^ or, in his defilult before 



a sentence, to the defendant, to transfer their, 
cause to this Court or the Court of Excheauer. 
There was no transfer of a suit between tnose 
parties; and it was clear this Court bad no 
juri^ictioo, and could not now notice what wa» 
done in the other Court. The application to 
stay proceedings in a cause in this Court till 
something is done in a cause in another Court 
that is no longer in existence, must be refused^ 
What may, however, be in the power of thi» 
Court hereafter upon the question of costs in 
the suit here, his Lordship would not now sa^. . 
The motion' ordered to be discharged with 
costs. — WiUkmu v. WUiianu, Hilary Tenn^ 
Jan. 16. 1832. L. C. 



ROLLS COURT, 
LIAjnUTY OF TaUSTXBS. 

Turn truiieetf (one of whmn was the father of 

the cestui que trusty) wnier a power, of sale, 

sold the iandi of which they were trustee*, 

and the purdhaie money was r eceived by the 

father, and remained in his hands: Held^thai 

this trustee was liable to the cestui que trust, 

and was not exempted from responsibilUy 

mereh because he had joined in the receipt 

for the sake of conformity. Heldf that the 

trustees were uable for the amount ofthepur* 

chase money f with Jive per cent, interest ; 

and the Court would not make any aUowanee 

for part maintenance, 

John Shayor, b^ his will, dated the 15th of 
March, 1806, devised unto his wife Maiy cer- 
tain freehold andleasdiold messuages and lands, 
. to hold unto his wife for and during the'ttftn of 
her nati^al life; and from and imrnediately after 
her decease, he gave, devised, and bequeathed 
his said freehold and leasehold estates respect- 
ively, and all other his said personal estate, unto 
his son-in-law, the defendant George WOlatts, 
and his son, the defendant William Shaykn^ 
their heirs, executors, and administrators, in 
trust, as soon as conveniently might be after his 
Siud wife^s decease, to make sale and absolutely 
dispose of his said freehold and leasehold estates 
respectively, either by public auction or by pri- 
vate contract, as to the said George Willatts and 
William Shaylor, or the survivor of them, should 
seem most eligible; and he did thereby direct 
that the said defendants, or the survivor of thenii^ 
his heirs, executors, or administrators, should, 
as soon as conveniently might be after such sale 
and disposition, pay, retain, distribute, and divide 
the monies arising by or to be procured from 
such sale, and also from his residuary penonal 
estate, unto, between, and amon^ his sons John 
Shaylor and the defendant William Shavlor, 
and his daughter Ann Dyer the wife of John 
Dyer, Elisabeth Willatts the wife of the defend- 
ant Oeom Willatts, Jane Soundy the wife of 
Thomas Soundy, and Sarah Lock the vrife of 
Charfes' Lock, in equal shares and proportions ; 
but if lany or either of the said sons or dan^ters 
should happen to die in the lifetime of his said 
wife, then he gave and bequdstfced the share ot 
shares of him, her, or them so dying, unto his; 
her, or their chttd or children lawfnfly begotten, 
if more than one, equally ; sfnd in case of the de- 



t]4 



Supmw Gmirt^: IGmg*t Bmck^ Cmmidif Ezxhoquiit. 



of any ortfidier of ImiaMl sone .asd dMi|b* 
ten without issue ui the Itfetkneof bis said wife, 
then it was his will that the share or shares of 
him, her, or them so dying should go and be 
divided between and among the survivon of bis 
said sons and daughters, and the issue of such 
one or more of them te mwht happen to die 
kavinp issue in the lifetime ofhis said wife ; and 
the said John Shaylor, by hbsaid will^ gave cer- 
tain pecuniary tqfndes, and appointed his said 
wife and the defendants executrrx and executors 
of his said will. 

The teatator left Maiy Shaylor hb widow, 
John fihay to r hu eldest sou and heir at l8w> and 
five other children, namely, the defendant WiU 
Ham Shaylor, Ann OveirBuzabeth Willatts, Jane 
Soundy, and Sarah Lock^all in the will named, 
him surviving. 

Elizabeth waiatts died in the lifetime of her 
iBother, and left one child, the plaintiff, Sophia 
English, ao~ infant, who attflkied her majority in 
December, 18^5. 

The property was not tM ; \nk in the month 
of September, 1811, it was valued, and divided. 
Two freehold estates were albtted as the sixth 
share of Sophiaf English, and were conveyed to 
the defeHdant»(who were abo trustees ia the 
will) as her sixth siiare, and remained vested in 
them Mcordinslv until they efectcd a sale thereof; 
ivbfch they did in January,! 91 S, to two persons, 
ferffio/. and 890^^ making together SSoL 

The plaintifis disclaimed any desire to disturb 
|he arrangement andsale» and sought by this bill 
to raeever so mudi money as would be the value 
of UtL, in ease the same had, in Januarv, ISIS^ 
peeu invested in 3 per oettt, consols, and of the 
diridends^ ia ease the same had beeaffoaa tipne 
fo time invested. 

. The defendant William. Shaylor, by his. an* 
•wer, said, that the purchase monies were not 
received by him, but were received by Geoige 
Willatts; and that he, Shaylor, executed the 
convevance for conformity only ; and he said 
that the property was sold by George Willatts 
alone, the said Geor|^ Willatts being the father 
of the plmntil^ Sophia English. 

Mr. Pemberttm and Mr, Barber ^ for the plain- 
tiff, dted Lord Skipbrook v. Lord ISnehMrook, 
11 Ves. 452. 

Mr. WakeMd^ for the defendant Shaylor. 
Tbete is a custinction between executors and 
Imstees in this Court. If an executor join bis 
co-executor in a receipt, he is liable, because it is 
BOfc necessary for him to join, the receipt of one 
esecutor being sufficient; but a trustee jmni^g 
IB a receipt b not answerable for the nvnapplic»- 
tion of toe monies by his co-trustee. 

Mailer^ the RoUi, By thb bill the trustees 
were directed, after the death of the widow, to 
sell the estate, and divide it into shares. It is 
Impossible to contend with succcm, that money 
"which ought to be protected by two trustees can 
be trusted to one of them. Had the whole 
estate been sold, the trustees would have been 
lidUe for the whole purchase money. The estate 
was not sold, but divided, and the plaintiff's 
share was sold. The trustees are equally liable 
IM if the whole estate had been sold ; and the 
ipQuies having been allowed to remain in tlna^ 
hinds of the father, let it be decreed tha^ both 



tnuleca ate rmUe fdr thna amocmt and mteteit at 

S-per cemt* 

Mr. Wakefield asked for a reference to the 
Master, to enquire whether the father had been 
in circumstances to maintain hb daughter, and 
what fdlowance should be made for the pest 
maintenance. 

Sed per CwrioM. The fether and trustee can- 
not be allowed thus to protect Jthemselves. 
Application oudit to have been made before the 
fends were applied. 

JSngUsb and Sophia hu wife v. WjMatU aad 
Ska^r. Nov.si. lasi. M.R. . 



COUST OF KING'S BXlfCE. ♦ 

{Before Foar JudjgeOk) 

COMMON INFOBMSB. — MANDAMUS. 

A magittraie anmotyfrom coateienikms asetferi, 
refute to hear an informa&om hy> a eaamam 
vrformer under an Act <^ParMamentm 

Adohhui moved to make a rule abso!iite fbr 
a manaanms calling upon Mr. Wttiker^ the ttiagb- 
trate oi Lambeih Street police-office, to hear an 
mformation laid by J<An Byert^ a common 
Informer. 

Mr. Walker^ m person, opposed the rule, and 
stated that he hacf refused to hear the infem- 
ation to avoid the dreadful abuses which grew 
out of the system of hearing infermationa bud 
by common infermers and supported by hired 
witnesses. 

Lord TenUrden C.J. No ipa^strate has 
any power to refuse to hear an mforiiliAfoa 
under an act of parliament. ' We have no sndi 
^ower. 

' Rule absolute for a aiMdiMiitf. ILv.Wailiep, 
M.T. ssd November, 1831. 



eOUBT OF MXCSmaVEB, 

»miM¥xa.— STOBT or action. 
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An action cannot he nudntained hy ^ printer 
of a newtpaper against the real proprieton 
thereof for printing the tame, or for any act 
done in furtherance of the publication, tf, 
during the period over whiA hit demands 
extends, he has, by an ajjidatit made in pw^ 
suanceqfSS Geo. 3. c. 78., described Jmnseff 
as the sole proprietor. 

This was an action for work and labour in 
|>rinting a certain newspaper called ^ The Chria- 
tian Achrocate;*' for worx and labour generally, 
and for money had, Ac The cause was tried 
before Lord I^dhurst C. B. at the sittings after 
last term in Middlesex, when it appeared that 
the pluntiff's demand was made up of ehaige* 
fer printing the above-named paper for six 
months, for printing a number or cards stating 
the objec^ principles, &c. of the paper, for 
poney paid to the edkpr, and othor mattcra 
connected with the publication. It appeared 
also that, during the period over which the 
plaintiff's demaad ^ printing extended, he had 
made an affidavit, as required by stat. 38 Geo. 3« 
c 78., describing himself as the sole proprietor 
and printer of The Christian Advocate;'' hut 
that he bad been in bet ori^^nally the only pro- 
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prielor. An objcctioD thereoD bein^ takeo by 
tbe defendant's counsel, that the plaintifl^ havn 
acted in direct contravention of the statute, wi 
not entitled to maintain the action, the learned 
Jod^e directed a nonsuit ; which 

iSJMiiuHe, Seijt. now moved to set amde, and 
Ibr a new trial. He submitted that the aiidant 
might have been made by the plaintiff in if^ 
norancef.and under a belief that the act only 
tequired that a responsible naaiesbouldbenven ; 
and that its provisions had been compliecTwith, 
as the plamttff was the legal proprietor, because 
no shares had been formally conveyed to the 
defendants. As the legal proprietor he might 
maintain an action asamst the defendants, since 
the risk he incurred in carryiiu on the p«)er 
was a sufficient consideratioii fer tbdr iinaer* 
taking to pay him for the printing. Admitting^ 
however, that his whole oemaad could not be 
supported^ that part of it applicable to work and 
labour, and money advancea, not absolutely re* 

aui^te for the poblication of the newspaper, 
lough supplied with a view to increase the or* 
eolation, was soificient to give a right of action. 

Lord Lundhttrst C. B. It is impossible not 
to conclude that the plaintiff was aware that he 
was vicrfating the act of parliament when he 
made the affidavit. He acted illegally* and no 
f^rtion can be maintained on that which is done 
m furtherance of an illegal act. 

Barley B. The act of parliament expressly 
requires that the affidavit shaH Mate the name 
of the printer as distinguished from the pro* 
prietor. In that respect thitf was defective, and 
ui the statement that the. plaintiff was the sole 
proprietor it was false. The plaintiff committed 
an offence, to which this Court will not be auj|^« 
iliary by deciding that he can recover in this 
action. 

Garrow B. If we decided that die pluntiff 
could sustwn this action, we should make a rais- 
ehievoas precedent, which wouM operate the e^ 
feet of enabling wealthy and really reaponsiblq 
proprietors of newspapers to evade the object of 
the act of parliament, by inducing some needy 
person, of no character, and of an easy con- 
science, to put himself forward as the proprietor. 
Bad to throw the shield of his beggaiy oyef 
those who ought to be responsible by the policy 
of the law. 

Rule refused. Stevau v. Robinson. H. T. Jan. 
15. 1831. . 



COURT OF BASLBVPTCY^ COMMXaSJOVERfT 

COURT. 

(Before Mr. Commissioner Holroyd.) 

A question of some importance arose in this 
ease, at an adjourned meeting for the choice of 
assignees, respecthig the relative periods for 
choosing assignees and proving debts under the 
20U1 and 3 1st sections of the new Bankrupt 
Court Act (1 & s Wm. 4. c. S6\ and was dis- 
cussed at considerable length by Mr. Montagu^ 
on the part of a creditor daiminff to prove a 
debt of large amount, and Mr. Swamton^ on 
behalf of the body of crecUtors opposed to the 
claim. 

The question was as follows: — The 80th 
section dilrects that the thoite of aMignees shall 
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plaee at thejfirsf 6f the poUie toeetingt to 
be appointed nnder the statute. The 30th sec- 
tide enacts, that if a Coramissknier shidl decide 
on the refusal or admissioa of evidence in the. 
case of a disputed debt, suck matter may be 
brought under review of the Court of Review 
by the party who thmks himself aggrieved, and 
M0 pn!tf of ike deht ah&Uhe nttpended uniHtuik 
appeal tkiiMAe duposed of, h was urged, on the 
part of the creditor whose debt was disputed, 
that the choice' of assignees, whieb ^being still 
nearlv the major part in value of the creditoni 
who nave proved debts) might be materially af- 
fected by the admissbn or rcjectiDa of the proof 
of debt in questk>n, should be postponed tntil 
the decision of the Court ofReriew on the matter 
in dispute could be obtained ; that thi^ question, 
bjr the present expecEtious mode of prtycedore, 
ini^t be expected to be decTded by the Court 
of Review in a w«ek or ten dayji ; and that iaf the 
mean time tha ehoke of assigaeisB shodld be 
deferred. 

It was contended, on the other side, that tha 
statute was imperative as to the immeliiate 
choice of assignees ; and that the proof of the 
debt in question only should be suspended; 
chat the interests of thecredttotsat large ought 
not to be aflbcfed by the claim* of any panicolar 
crecficor in the choice, aor assigaiea peatpened 
beyoncfr the period oontemplatad by the IcgiiN 
lature. 

The Commisttoner, however, was dimosed to 
have adjourned the choice of assicnees for a fur- 
ther period, till the matter should have been re- 
ferred to the Court of Review, and decfdM by 
that tribunal-; but, after some eonsuftation df the 
eonnsaiaad attorneys of the oppofllte^parfteiit 4t 
was concluded, in order to avoid the delvy in 
choosing assignees, to proceed in the proof 
of debt by the creditors whose claim haa beoi 
Opposed. 

As this question will probably soon be ad- 
tated in some other case, it has been ^u^t 

f»roper to notice it on the present occasion.— 
n re JVyattand Tampion, Jan. 20. 1838. 



NOTES OF THE WEEK. 



LAW INSTITUTipir* 

A sp£CiAL genera] meeting of the mem- 
ber^ of this Institution was held at thehr 
HaU, in Chmcery Lane, en Taesdnj lut, 
the 24th instatnt, for the aeceptance of the 
Royal Charter of Incerporation, granted in 
tiieir favour od the 22d <^ Deceinber. 
Mr. Tooke waa eidled to the Cbair, and 
prefaced the reading of the Charter 1^ tb« 
following observations :— 

*' We are 'assembTed on occado^ of the most 
interesting, and at the same tbne ^atifjfing, 
event which could occur to us in our professional 
capacity; to receive and accept his Majesty's 
Charter of Incorporation, who has thus sra- 
dously granted bis royal sanction to our undefw 
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taking, and to the useful purposes to which 
this building is devoted. Our predecesson fre- 
quently adverted to the importance of that ob- 
ject, which they considered as- unattainable, but 
which it has been our good fortune to achieve. 
It would be a waste of that most precious of all 
commodities, time, to insist upon what you are 
all eoually, if not better, able to appreciate than 
myself, — the value of the boon conferred. I 
shall, therefore, only observe, that it, for the 
first time, gives us a permanent local habitation 
and a corporate name ; — be it our care, as it is 
our duty, so to occupy and employ the one, as 
to redound to the credit of the other.'* 

The secretary then read the Charter^ 
which, by an unanimous vote of the meet- 
ing, was accepted. The meeting was then 
4ddre8sed bjr Mr. R. White, Mr. Utid Ni. 
choU, Mr. Frerct Mr. Sweet, Mr. Sandys, 
Mr. Adlington, and Mr. Foss, and reso- 
lutions of thanks were voted to the Chair- 
many the Committee of Management, and 
to Mr. Holme, the founder of the Insti- 
tution ; and the members adjourned, ap- 
parently highly gratified by the acquisition 
of the Charter, and by the handsome and 
conyenient building which is intended to 
give efficiency to its object. We mider- 
stand this was the largest meeting of prac- 
titioners that' had ever assembled ; no less 
than 229 of the members signed the Char- 
ter Book before leaving the Hall. 

The committee are about to sit daily, in 
,0Cffer ui^'Snane the. by-laws, rvde^^ and 
r^iulattons of the corporation. 

The formal resolutions and proceedings of 
the meeting are inserted, as usual, in the Monthly 
Record, published this day ; and we expect, by 
the favour of the architect, Mr. Vulliamy, to be 
enabled to furnuh our readers with some inter- 
erting details regarding the building. 

VESTRIES ACT. 

We had sent to press an analysis of this 
bill before the division in the House, by 
which it was thrown out. We still retain 
it, as the measure will be agam introduced 
as speedily as possible. . 

THB WILL OF XHJB DUG D£ BOURBOK. 

The cause relating to this w91 stm 
agitates France. It is yet undetermined ; 
and we shall probably be able, in our 
Monthly Record for February, to sive a 
fuU account of it, and to a4<i aome circum- 
stanoes not as yet before the public 

ARBITRATION BILL. 

This beneficial measure of Lord Tenter" 
4en has been again introduced in the House 
of Lords, and the bill read a first time. 



CONTKMPTS IN EQUITY. 

Mr. fVm. Brougham has obtained leave 
to bring in a bill to authorise the Lord 
Chancellor to discharge prisoners for con- 
tempt fi:>r uon-paymemt <^ castSy which be 
cannot at present do. 

LAWS OF REAL PROFBRTV. 

These useful bills for the limitation of 
actions, for the correction of the law of 
descent, and abolishing fines and reco- 
veries, &c. are in progress. "JThe only 
difficulty a|^>ears to be in the amount of 
compensation to be granted on the abolition 
of fines and recoveries. 



SCOTCH COURTS. 

Bills have been brought in for making 
provision for the despatch of business in 
the Court of Exchequer, and for carrying 
on business in the Court of Session during 
the death or absence of any of the Judges. 

BANKRUPT ACT AMENDMENT BILL. 

This bill has been read a second tinae 
and committed. We would direct attention 
to an objection stated by a correspondent, 
whose letter we have inserted. Some 
amendment in the law appears necessary 
on the grounds stated by the author o£ tkte 
bill ; and we think the danger anticipated 
by our correspondent might be provided 
fcr. 



CRUELTY TO ANIMALS. 

A notice of motion has been given bv 
Mr. ilfacAtiiiion for leave to bring in a bill 
to amend the law on this subject 

BUILDING ACT. 

Mr. Alderman Hughee has postponed 
his measure for regulating party walls, &c 
till the 1st of March. 



ANSWERS TO QUERIES. . 

LAW OF PROPERTY AifD CONrXYANCIKO. ' 
WILL. — CONTINOBNCT. P. 78. Ofll^. 

I think J. W, took an estate in fee under the 
will of E, J&^ subject to the payment of 2.6/.; 
but with a contingency — hisd^mgwithout isnie; 
and that the limitation to T. W, waft a good 
executoiT devise, to take effect on the contin- 

Sency ot J". fF.'s dying without issde. I also 
. bink that the recovery of J, W, did not bar 
T. Wh executory interest, because J. JV. had a 
fee, and T, W. a mere possibility^ not capable of 
being touched by the recovery. Vide PeiU v. 
Broum^ Palm. 151., Cro. Jac. 590. J. J. S. 

V\de Feame, 418.. 8th ed. . J. C. G. 



Answento 
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MORTa-AGB . -^ T AUftT. P. 78. atUi. 

' I think the proper mode to be adopted b^ A. 
will be to file a bill against the infiunt heir of 
the mortgagor, praying a foreclosure or sate'm 
the alternative ; How v. Vtgur€t^ I Ch. Rep. 3.3., 
and Mondey v. Mondey, 1 Ves. & Bea. 229. ; 
and that the infant son will be obliged to appear 
by guardian, and suffer a decree to pass against 
him, or redeem. But it is not the practice of 
Courts of equity to make a decree against in- 
fants, without giving them a day to show cause 
^:ainst it after they come of age^ Per Lord 
Ckmc^ihr^ S Vern. 342. J. J. S". 

DBVMK. — rBBBHOLD. P. 78. atlt^. 

1. The words ^^all my property," will pass 
the fee, 2 New Rep. 221., 14 East, 372.; and so 
I think will the words ^ every thing belonging to 
me :** and I think the latter woras do not lose 
their efiect by standing with the words " all the 
goods.'* The testator evidently intended to 
pass all that he had. I am of opinion the wife 
takes a fee in the houses and lands. 

J.C.G. 

2. I consider that the testator's wife took 
merely an estate for life under the will of .her 
husband in the freehold houses and lands ; for 
there are no words in the devise by which a fee 
can pass, nor does it appear to have been the 
testator's intention to have devised the fee 
simple. I beg to refer your correspondent to 
tlie cases of Denn dem. Gaskin v. GoMn, Cowp. 
657, and Right v. I^deboiham, Doug. 759. 

J.J. 9. 



mination of ^.'s term, not to have been a wuver 
of AJb right to dilapidations. By vl.'s accept- 
ance of rent from J?., an agreement may be 
presumed to have been made between them on 
the same conditions as those contained in the 
lease, so far as they may be applicable to his 
new situation ; and therefore it appears to me 
that A, waived no right under the lease, but 
that his accepting rent subsequently due operat^ 
as an extension of the term. See the case gf 
Digby V. Atkintou^ 4 Campb. 275. I conceive 
an action on the case for breach of covenant to 
repair to be A,*» proper remedy. 

J. JftO* 



HBIR. — REVERSION. P.TO.OR/^ ^'^ 

The joint tenants for life, and the testator's 
eldest son, could, together, make a good tide to 
the fee, and therefore the conveyance to B, 
would be effectual. The eldest son and heir of 
the testator may convey, as his ** right heir," 
during the lifetime of toe devisees; and such 
conv^ance will pass the renudnder in fee, which' 
▼ested in him on ^he decesfse of the testator, 
and is supported by the life estates. 

J,C.G. 



♦ » 



APPOIKTlf ENT. — CONSIDERATION. P. 78. aiU^. 

I think natural love and.afiectioa for the 

daughter's husband is a good consideration to 

raise a use, but the deed will take efiect as a 

covenani to stamd teited. — 2 Roll. Abr. 784. 

. pi. 2. 4. 2 Saunders, 82. 80. J. C. G. 



NOTICB TO QQIT. P. 79. Alli^. 

It is quite clear that A, could not have dis- 
solved the tenancy without complying with the 
terms of his agreement with J^.; and as C. 
comes in after A., he cannot be in a better 
situation. If J^. should be molested, no action 
will lie against A, ; his remedy is by action of 
trespass against C. J* C. Q. 

GARDEN FIXTURES. P. 79. Ofd'h* 

.1.1 think a tenant from year to year (not 
being a gardener or nurservman) m'ajr, on quit- 
ting, Iq^y take away all the articles men* 
tioned in the Query. They are merely orna- 
mental, and form no part of the freehold any 
more than the potato. In the case in Campbell, 
the defendant ploughed up the strawberry beds, 
and thereby did a wilful and malicious injuff to 
the reversion. The action of waste* is now 
dinxs€!d,-ffttd the proper Temedies may be ftwnil 
in Amos and Ferrard^s Law of Fixtures, and in 
the books on pleading. J* C. G. 

2. It is usual to take up the bulbous root? in 
the autumn, and if the tenancy expire previously 
to that period of the year, the roots must \k 
left in the ground for the landlord; and I aip 
not aware of any case, during an extensive 
practice, in which the roots have been valued in 
the ground. They are considered the property 
of the tenant after they are taken up at the 
usual period of the year, so that they may be 
valued at a Michaelmas or Christmas tdcinsi 



LAW or LANDLOXD AlfD TBKANT, 
' DILAPIDATIONS. — WAIVER. P. 79. (oUh, 

I. This is a cl^ case; or rather the ciuie is 
' obscure, but the answer clear. * Who ever hcjard 
of a landlord waiving ** his right of dilapidi- 
' tions ? " A. has not, by either of the acti doile 
or permittied by him, waived his right of action 
'for the dilapidations committed by B. His re- 
remedy is caie for injuries done to the r^ 
version. J. C«G. 



w. 



2. I apprehend the circumstance of accept- 
ance of rent by A. subsequent to the deter- 



RENT. — SHBEirr. P. 168. mUc- 

1. The sheriff has, I think, rendered btmself 
Hable to an action, on account of his havit^ 

Eroceeded to sdi the tenant's effects, after be 
ad receivc^d nptice. from the landlord of- rent 
being due. ' I should think an action might 
safely be carried on against him, for the re- 
covery of the year's rent due to the landlord. 

' H. B% A* 



2. Assuming the sale of the property to have 
been unimpeach^ by the docket, of the inten- 
tion to strike which notice was given to the 
sheriff before the sale, I do riot see upon what 
ground an action at the suit of the landlord, fbr 
the year's rent, could be succeasfiiily resisted h" 
that-offieer. 
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' llie mawf mmmg'ipam the etetMtkm could 
not have bdonged both to the ssignee and the 
judgment creditor ; and if itbeh>nged not to the 
lerraeTy I think the rent inoffxt to ha?e been 
paid. 8. 

COMKBNCSMBVT OW TBNAMCY. T. 188. Mth 

If the landlord can nroTe that A^ his tenant, 
entered at Lady-day, tne notice ^ven by him is 
valid; and on the tenant's refusmg tosive up 
potsemon, an action of ^ectment may be sup- 
ported asainft him. Agreeably to the opinion of 
eleren ^dges, among whom ivere Lord Chief 
Jnidce De Grey and Lord Mansfield, every 
tonant for years (one who holds from year to 
ymr\ is entitled to half a yeai^s notice, which 
must be given in such a manner that the tenant 
must ()uit the premises at the same quarter da^ 
on which he took possession; for instance, if his 
rent commenced at Lady-day, the notice must 
he served before twelve o'clock at noon on the 
Michaelmas day, that he may quit at Lady-day. . 
They also held the like law as to houses let at 
will, unless there be some usage or custom in the 
place or- district where the house is situated, to • 
give a shorter or other kind of notice to quit. 

Om 0. A* 



DISTBE8S FOa JIBVT. V. 79. Ottti, 

The time of the commencement of the de- 
nnae to C. should have been stated. I take it, 
theneCbre, that the reversion on JB.'i term wcu in 
tka executort^ and consequently the distress was 
jJAwful under the statute. 

J.CG. 



COMMON LAW. 
BOBOUOH COUBT. — EBCAPE. P. 79. Onti, 

The town clerk is not responsible for the act 
of the Serjeant at mace, because he is not the 
aoeat of toe town clerk expressly or impliedly. 
Unlea» the mayor be liable, I think the Court of 
King's Bench would compel him to appoint a 
substantial serjeant. J. C. G. 

ik0ftBaifSNT.-f-ffrATUTS OFFBAVDS. P.79.aNle. 



Tet. Bring osfwitpnf . 



J. a G. 




FBMB COVBRT. P. 79. onU, 

1. The wifb of a convicted felon may contract 
ddMsy and is liable to be sued for them as a/hn^ 
Mde^ and not otherwise. Ex pwrte Franki, 
7 Bing. 76S. Co. Lttt. 133 a. 2 Bos. & Pul. 
Sffl. 11 East, 303. J.CG. 

S. The wife of a convicted felo.i^ who has 
received sentence of transportation, b undoubt- 
ed^ liaUe to be sued as Hfemetoleior all debts 
contracted by her subsequently to her husband's 
being attunted. See 1 Coke's Inst. 130 a., 
wbeieitis said that every person who is attainted 
of h^ treason, petit treason, orjfeUmy^ is extra 
JegM^ potUuif and is accounted in law emUter 
wtoHwu ; and see the case of Carrol v. Blencow, 
4 Bsp. N. P. C. S7., which case appears to me 
to be a complete answer to your correspondent's 
query. J. J. S. 



ABSIGMffENT OP ABTICLK8 OF CLBBintflP. P. \S4. 

_ • 

- I. These queries mav be resolved into a sin- 
^e enquiry, viz. whether the date of the as- 
signment 18 to be considered as the period to 
which the d^very reiatet or not? In Sbep- 
pard's Touchstone, by Mr. Preston, vol. i. p. 72-, 
It is laid down that ^ all deeds, in point of obli- 

Satorv force, with a view to the priority of title, 
o take eifect from, and ^erefore have relation 
to the time, not oi their date,1mt of tiieir deli- 
very ; and this is aiwayt presumed to he the ti$ne 
of their datey wUeu the contrary db appear ^ 
Primd/aeie^ therefore, the date of the assign* 
ment is the period to which the delivery relates, 
and ** the contrary" is a matter of fact to be 
determincid by a jury. The afBdavits of due 
execution, by which alone a difierent time of 
delivery other than that apparent upon the face 
of the deed would appear, are merely to saiisQr 
the officer of the Court, and to prevent fraud; 
aad if the execution (though at cfifferent times) 
be duly verified, the officer and all the world is 
bound, I apprehend, to regard the date and de- 
livery of the deed as having a coetaneouseflecti 
and no question can possibly be raised as to the 
delivery but by the parties interested themselves. 
If this view be correct, and it is confirmed by 
the practice of the Master's Office, K. B., and 
the Judges' Chambers, there is an end of any 
difficulties, either as to the certificate of service 
or priority of execution. See Styles v. Wardle, 
4 B. & C, 908. 

E. N. 



• s. The service of the derk, I thmk, cotn- 
meaces on the day the assienment u executed 
bv the assignee; and on the circumstance of 
tne delay being explained to Uie Court, they 
would probably hold the service sufficient, as 
both the assignee and the clerk could consdeni- 
tiously swear that the clerk faithfiiUv served 
him, the asugnee, during the interval of the 
signatures. 

aa A. 



FOBMS OF DECLABAYX0N8 ON ATTOBHBT'a BILLS. 

P. IS4, ante. 
1. I beg to inform your correspondent 
* W. S." uiat the common counts for workand 
labour will in all cases suffice in an action upon 
an attorney's bill ; Skin. 218^ 2 Chitty, PL 65. ; 
and I presume that under the new roles the 
Mtoter Would not be justified in allowing the 
costs of any excess in length beyond that of the 
forms in the schedule. 



S. S. H. 



2. Brevitv is the spirit of the idtered decla- 
ration, ana ^e common words in the work 
and labour precedent, when the plaintiff is an 
attorney or solidtor should stand thus : — 
** in pounds for work then and there done 

bv the plaintiff at an attorney and so&eitor (if 
the plaintiff acted in both characters ; if one such 
character only, ins^ only the corresponding 
designation} for the defendant at his request," 

A.T«A« 



iiws^s. 
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DIM HOM JUAIDIOl. P. 168. mdi. 

The only Don-juridical days in the year are 
as foUows : — Sunday the feast of the Purification 
in Hilary Term ; Ascension day in Easter Term ; 
or Midsummer day ; Saint John the Baptist (if 
it to happen) in Trini^ Term, unless it be on 
the Friday aext after Trinity Sunday, in which 
cate it is diet juridicus by the 3St Hen, 8. c. 31.; 
and Monday next after the morrow of the 
Unly Trmi^is not a good return for the first 
Monday in Trinily Term; hot the return foi 
tflMUt day tbouid be Monday not after eight 
diqu.of the Holy Trinity.— ^ East, S9I.; and 
iae 1 Chit. Rep. MS. (a). Tidd*s Praetioe^ 
jBthc4it. 

The eleventh dajr of November being the 
FeMt of St. Martin ra Miohaelmas tenn, cannot 
be Mid to be in or upon any return ; and if a 
writ be returnable on that day, it must be r&- 
tiiriDable on Thursday, the feast of St. Martin, or 
on any other day in the week it falls on; and 
if Mttimable the day after, Friday the morrow 
0f fit, Martin. — Impey's Xnstructor Oeriealii^ 
|>.90u 8th edit* 

-^ 

cesn. p. 168. miUi. 
I think that A,^ on account of hit accepting 
Ua debt from B., has absolutely discharged B. ; 
and that he (B.) will not be held liable to de- 
imy die expenses of the process. 

H« B. A. 



QUERIES. 



COMMOKLAm 
TBAALY TKNANCT. — POSaBSUON. 

A. is tlie landlord of a smalt tenement, situate 
in th^ country, which is in the tenure or occu- 
pation of ^., who holds the same as tenant fit^m 
year to jear. Some time back. A, caused a pro-. 
ptf notice to be served upon B. to quit the pre- 
miies. When the time mentioned in such 
notice had expired, B., instead of paying the rent 
dttc^ and deliveriiiig up the kff^ to tbeiaadlord, 
locked up the premises, and left therein some 
articles of furniture. He has been applied to 
Mvend times by tl«e landlord to pay his rent and 
to give up possession, both of which be reftued^ 
to do. Would it be justified in breaking open'' 
the premises, and thereby obtaining possession ? 
or cpuld it be done by an ofder hrom a nuttit> 
tn^e? H.B.A. 

IXNEBBPSaa' UAVUTT. 

il. b an innkeeper. JB. is a treveOer, who in- 
troited him with a box containing goods. The 
box was stolen firom the inn ; and ^., the travel- 
ler, claims of A. fifteen pounds, as the value of 
the goods oonuuned in the box. A. has no 
potiibile means of ascertaining the fiidmess or 
correctness of B*b valuation, and therefore ob- 
jecta to pay m5>re than a third of the sum d»>. 
manded. Can A, be compelled to pay the whole 
sum demanded by B, ? or would be be justified 
in only paying a part? H. B. A. 



JOIN* 



ff irevB. 



A. B, holds a/otaf and teveral promissory note, 
bearing date January, 1883, payable tix months 
after notice m vfritmg signed by six parties (three 
of whom are since dead,Teaving property by will). 
The consideration was a sum of money lent upon 
a charity, the parties signing beins trustees. 
Notice in a letter was sent to one of the parties, 
who is considered as the managing trustee. la 
this a sufficient notice to all, to maintain an 
action asainst all or any one of the parties? 
Again, the note is Joint and several- — can an 
action be maintuned agmnst any liao or three 
of the parties, or must it be either against aitf or 
one P It will be observed the note is out of date; 
but interest having beenpaid^ the CBoeofBealeM 
V. Greenekule^ L. O. p.96.«M/^, decides that 
point. . H. D.J. 

COVBNANT. — ANNUITT. 

A. i^n$B an annuitv to ^., arising from certain 
lands in Ireland, ana covenants in the annuity 
deeds to appear at an insurance office, in order 
that an insurance might be efected on hb life; 
Should A, refuse to perform his covenant, what 
remedy has B.? 

PARTNERSHIP.— GOOD WILL. 

If A* and B. enter into partnership, and seve- 
ral years afterwards B, dies, and A, immediately 
retires, and receives 100/. for the good wiU of 
the business — will the executors of ^. be en- 
titled to any part of the sum ? 

f 088X88I0N OP TITLB DBBDSi^PARTNBRSBIP. 

A. and B^ copartners in trade, purchased free- 
hold and leasehold property jointly. B. dies, 
and his representatives receive his proportion of 
stock in trade, &c., and continue to receive a 
moiety of rents of premises purchased during the 
lifetime of B., but have never had possession of 
the title deeds, which have remdined in the 
hands of A, or bis solicitor. A. has recentiy 
becopie a bankrupt, and the representatives of 
B, desire to know whether they are entitled to 
possession of tide deeds in preference to the aa- 
signees of A^ or who is entitled to possess the 
same? F.L. 



BX10UTOR8. -* DISTRIBUTXOW OF AaBBTB. 

Is there any period at which an executor is 
safe in exhausting the asaets of his testator in 
dischai^g simple contract debts, supponng no 
creditors of a nigher nature make a demand 
within that time? T.P. 



BXBGUTOR. — INYBNTORT. — TALUATION. 

An executor is bound to deliver to the ord»- 
nary^ upon oath, an inventonr of the decea8ed^i 
personal estate and effects. Is it necessary that 
the efibcti in such inventory should be appraised 
by some sworn appraiser? H. Sw 



SCCLSSIJ8TJCJL LAW. 
RBCTOR. — ORGANIST. 



Can the rector of a parish Imlly insist on the 
organ (which b erected in hit diarch) not being 
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performed oo in th^ aiiistance of divine worship, 
a faculty having been obtained for the placing >t 
there ; it being played in a proper manner, and 
to the satisfaction of the inhabitants ; the or- 
ganist's salary being paid out of the funds belong- 
ing to the parish ; tne organ having been played 
on ever since the faculty was obtained, and for 
the last twenty years by the present organist, the 
rector o^bne alleging the organist's incoinpetency ? 

PAROCHIAL RBGISTBR8. 

J. H. (p. 384.), in reply to J. C A.^s enquiry (p. 
396.), has stated the legal turn for searching and H 
taking extracts of christenings, marriages, or 
deaths, to be S«.6<(. Can he refer to any authority 
for r^pilatine the fees payable to clergymen for 
certificates o? registers under . their hands ? In 
soine parishes the officiating minister requires 3s^ 
in some 2«. 6d.y and in others 5f . H. N. 

TITHB COMPOSITION. 

A, u the lay-rector of the parish of 5., and ff, 
is a farmer paying a composition of 18/. \ 84, per 
anmtm in lieu of tithes. On the 7th December 
instant the above cofuposiUon was paid by H,, at 
which time the following notice wa^ given to 
him by il. : — 

" J. H., D. G. farm. 

*< Composition for 183!i. - £^ lO O 

.*«W.T.A." 

1st, The compo^tion being from Michaelmas to 
'Michaelmas, it is supposed that the above notice 
will not afiect ^.'s present composition untif 
aft^r Michaelmas 183S, it not having been given 
at the prbper time, viz. before Michaelmas 183^." 
•Will not H* be justified in payine the old com- 
position at the tithe audit for Michaelmas 1 832 ? 

Sd, Supposing the above notice to have been 
given previously to Michaelmas day last, would 
H, (from the vagueness of the notice), have been 
obliged to have altered his composition at the 
Michaelmas audit 1-832 ? ' 



from home at the time, i^as not aware that the 
proceeds would not cover the rental as well as 
nis tithes, and did not interfere. The land being 
ifaen |iven up, is the late or the subsequent te- 
nant hable to pay the tithes and the taxes ? 
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ADMINISTRATION. — WIPB's LBGACT. 

J., at the time of her marriace with ^., has a 
9eMted interest in a legacy made payable upon 
tiie death of C* A. dies, and subsequently C. b 
B:, the husband, bound to take out letters of 
•doiinistration to his wife, in order to obtain 
pavment of the legacy, or is he entitfed to re- 
ceive it without ? See 1 Roll. Abr. 345. Go. 
Xitt. 466. 551 a. S Eq. Ca. Ab. 138. H. C. 



LAW OP LANDLORD AND TENANT. 

... • 

DiaTRKSS POR BKNT.— TAXES AND TITHSS. 

•Cr. T. occupied land under *C. R, When the 
jreot was due, it was not forthcoming. A dis- 
traint was issued for the one year unpaid. • On 
the land there was . the procuice of, the three 
jears, except the eddish ; the whole of which 
were seiaed for the one year's rental, afterwards 
sold, and only covered the amount of the one 
year's rent. The landlord, a clergyman, being 



LEGAL POSTS. 

It must be confessed that the ttady of the law 
is far fix)m being favourable to the growth of a 
poetical genius. The laurel wilt not flourish 
within the precincts of Westminster Hall; and 
yet thene are numerous instances ^of lawyers 
who have attempted to be poetical; in which » 
however, very few of them have succeeded. 
Lord Clarendon, at one period, sacrificed to the 
Muses; and even Sir Matthew Hale was ambi- 
tious of a poet's fame. 

It must be admitted Ihot Sir Matthew's venes 
do not possess much merit; but h may be 
doubted whether they deserve the severe cen* 
sure of Roger North. « ** He published much m 
speculative devotion, part prose, part refse; 
aad the latter hobbled as near the style of the 
other, as to be distinguished chiefly by being 
worse."«— i^/i? of Guiiford, vol. i. p. 1 1 6. 

Aubrey tells us that '' Lord Bacon was a good 
poet, but concealed, as appears by his letters.'* 

Sir Edward Coke was much attached to the 
practice of citing from poets, and boasts that he 
nas referred to Virgil ** three hundred times.*' 
^ It stondefli well," he observes, •* with the 
gravity of our lawyers to cite verses." 

Lord Harcour^ Chancellor in the r&gn of 
Queen Anne, was no mean poet, and has led 
some excellent versei addressed to Pope on the 
publication of his works. Lord Somers also 
was the author of some very tolerable trans- 
lations from the Latin classics, and other poems. 
— (See his Life by Mr. Maddock, p. 95.) 

Every one remembers Pope's praise of Lord 
Mansfield ; — 



«» 



' ** How sweet an Ovid was in Murray lost. 

We are told also that an extemporaneous ad- 
dition to Lord Lyttleton's poem of Virtue and 
Fame, by Lord Chancellor Hardwicke, had so 
much merit as to induce the former to observe 
** If your Lordship can write such venes extem- 
pore, it is well for other poets that you chose to 
he Lord Chancellor rather than Laureate." 

Lord Chancellor Hatton, whose salutary ex- 
ercises are celebrated by Gray, is said to have 
been addicted to the Muses. 

Sir William Blackstone was very much at- 
tached* to boetical pursuits. His verses on the 
death, of Frederick Prince of Wales, father of 
George the Third, printed with the signature of 
•James Clithero, are esteemed. one of the best 
compositions in the Oxford collection of 1751. 
— (See Preface to Blackstone's Rep. p. 6^ and 
Catalogue of the Works of Sir WiUiam Black- 
stone, p. 15,) •^[Communicated hy H.-B.-A.] 
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" Quod magis ad nos 



Pertinety et nescire malum est, agitamos." 



HORAT. 



ON THE JURISDrCTION OF THE 
COURT OF BANKRUPTCY, AND 
THE LATE DECISIONS THEREUP. 
ON. 

Thb question of the Jurisdictioii of the new 
Court of Bankruptcy haa been more or less 
agitated idnce its opening, and various 
opinions have been entertained respecting 
it. The Vice Chancellor seemed at first 
inclined to consider that his jurisdiction 
in bankruptcy was not superseded by the 
late act*: but it seems he has since ex- 
preaaed a oontrary opinion. The Lord 
Chancellor has had less hesitation on the 
subject, and has decided that his jurisdiction 
as to the existing business was entirely tak- 
en away by the act. 

On Saturday last the question of juris- 
diction as to the existing business was 
brought before the Court of Review, and 
argued at great length; and it was then 
decided that this Court can hear any mat- 
ter in Bankruptcy which might have 
been the subject of a petition to the Lord 
Chancellor. Some fluctuation however has 
taken place in the practice, as to the mode 
of tXBiisf erring the existing business to the 
new Court. On the 12th of Jon. last, an 
order ^ was issued by the Court of Review, 
that all petitions now depending before the 
Lord Chancellor may be set down for hear- 
ing in the Court of Review for that pur- 
pose. But in the late case it was held that 
this apphed only to cases where the parties 
consented to such transfer, and where such 
consent oould not be obtained, a fresh pe- 
tition must be presented to the Court of 
Review. As the late case in the Court of 
Review IS of ^eat practical importance, 

» See ante, p. 165. 
C) j^nt^, p. 202 ; and ^e In reSamueUU- 
lin, it, 
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we have obtuned a fuller report than u$ual» 
both of the arguments and of the judgment 
of the Court ; and we now present it to our 
readers. It will be seen that it leaves the 
general question of the jurisdiction unde- 
cided. 

IN THE COURT OF BANKRUPTCY. 
Court of Review, ^«/iiiin«/er, 1/(1111.28,1832. 
Ejejmrte Lows, In the Matter of Axnov. 

This was a petition in a case which had been 
originally heard by the Vice Chancellor, and 
dismissed by him with costs* and on which there 
had been an appeal to the Lord Chancellor^ 
which had been ordered for hearing before him 
oil the 9th of January last in the usual ivay, but 
whfeh had not in fact bcenheardi and since the 
11th of January (when the New Bankruptcy 
Court Act came into operation,) had been 
transferred to this Court, under the late rule 
for setting down petitions depending before the 
Lord Chancellor. An order of this Court had 
accordingly been made for the hearing of this 
petition on a futur* day, and the present mo- 
tion was to discharge this order. 

Mr. Montagu and Mr. Jacob, for the re- 
spondents in the original petition, argued, that 
this Court had no jurisdiction over the case, 
and could not obfige the suitor to proceed 
here, he baring elected another tribunal;— 
that the Lord Chancellor had a concurrent ju- 
risdiction with this Court, analogous to that of 
the King's Bench, Common Pleas, and Exche-^ 
quer at common lawj — ^that the Lord Chan- 
cellor could not transfer the case to this Court; 
— ^that, although this Court may be resorted to 
in the first instance, yet as the present case was 
commenced in Chancery, it should be there 
prosecuted, and not brought before any inter- 
mediate tribimal, which would render another 
appeal nccesijfary to the Court from which it 
was now transferred ;— that the kte act (1 & 2 
W. 4. c. 56) did not take away the Lord Chan- 
cellor's jurisdiction in bankruptcy was erident, 
from tlic power which he alone retained of 
signing bankrupts' certificates, and ordering a 
supersedeas of a commission. There were no 
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express words in this act to destroy the Juris- I 
diction of the Court of Chancery. In the 
Welch Judicature act there was not only a new 
jurisdiction created, but the former one was 
abolished, and the existing business, transfer- 
red by express eiiactment, which was not done 
in the present case; — ^that as the. proceedings 
before the former Commimonen or Bankrupts 
were by express words (39th CUuse) transferred 
to this Court, and there was no such provision 
respecting cases depending in the Court of 
Chanceiy, the Utter could not, by implication, 
be considered as removed into this Court; — that 
the 11th section only gave this Court power to 
regulate its own practice ; and the Lord Chan- 
cellor had power to approve of the rules made 
for this purpose, but could not decline hearing 
a case depending in his own Court ; — that the 
.judicial authority cannot be delegated, except 
in the instance of the Vice Chancellor, under a 
positive statute ; and as this Court, under the 
second section, had only a concurrent, and not 
an exclusive jurisdiction, and the case was de- 
pending in another Court of similar juris^c- 
tion, it could not be withdrawn from such tri- 
bunal agfainst the consent of any party to the 
suit. The cases of Cheetham v. Cook, 1 M<C1. 
& Yo. 307, and Exparte Baker, 1 Mont. & 
M'A. 279, were cited ; and the opinion of the 
Vice Chancellor was also stated to have been 
expressed in a recent case, that his jurisdiction 
would remain after the late statute came into 
operation. 

Mr. Twin (with whom was Mr. Teed), on 
the other side, said it was not necessaiy for him 
to contend that the jurisdiction of tne Court 
of Chancery was abolished, if this Cdurt was 
satisfied that it had a jurisdiction in bankrupt- 
cy eo-ewtemive, at least, with that of the Court 
of Chancery. With respect to the opinion 
said to have been expressed by the Vice Chan- 
cellor, it had been overruled by his subsequent 
declaration, and this Court would decide the 
question with reference to the act of parliament 
only, and not upon the opinions ascribed to 
other persons. That as the present was a mat- 
ter in bankruptcy, it came within the 2d clause 
of the act, 1 & 2 W. 4. c. 56, which gave this 
Court superintendence and control in all such 
matters, whether they " may have arisen" in 
the Court of Review or elsewhere ; — that there 
could be no election of the tribunal by the suit- 
or until the present act went into operation ; — 
that the consent of the other party (the respon- 
dent) was not re(|uired here, and this transfer 
might be made fa invitum as regarded him ; 
-—that if this Court has not the sole jurisdic- 
tion in biuikruptcy, it is at least co-exienstve, 
orraXhtT supreme, in all matters of bankruptcy. 

Erskine, C. J., after stating the facts ot the 
case, said, that as the petition here was ad- 
dressed to the Lord Chancellor, and answered 
for hearing before him, it could not in its pre- 
sent form be heard by this Court, and that 
therefore, the order for setting it down raust 
be discharged ; but as to the question of joris- 
4liction, he^ had no doubt that the subject matter 
of the petition might be entertained by this Court, 
notwithstanding the previous hearing by the Vice 



Chancellor, and appeal to the Lord ChanoeHon 
That the words of the 2d and 3d sections of the 
Court act, were most comprehensive, and clear- 
ly embraced the present matter. The act snveft 
to this Court power to hear all that the Lord 
Chancellor ought do, and tl^efore it Iuub the 
same power toliear^a petitioii against the order 
of the ^ce Chancellor, which the Lord Chan- 
cellor possesses. But the question here is, 
whether the present petition is regularly before 
this Court. All matters :are required to be 
brought on by petition or motion, addressed to 
the Court of Keriew; whereas the present is a 
petition to the Lord Chancellor, for a re-hear- 
ing on an order of the Vice Chancellor. It is not 
necessary to consider whether the jurisdiction 
of the Lord Chancellor is extinct, as that of 
this Court is at least co-extensive and concur- 
rent. But as all proceedings before the Lord 
Chancellor are not transferred by the act to tlna 
Court, the petition in this case cannot in its 
present shape be heard in invitum, though by 
consent it might be set down. 

Cross, J., regretted that the peculiar form of 
the petition, prevented a fuU decision on ti|e 
question of iurisdiction, and therefore he would 
not define the extent of thisjuridiction, or say 
whether that of the Lord Chancellor was, or 
was not gone altogether. It was suffident to 
say, that thb Court had a concurrent jurisdic- 
tion. The preamble of the act, declared the 
intention and object of the legislature to be, 
to provide means, ** other" than those pro- 
vided by the former statute, and the terms of 
the 2d section^ Include every matter of bank- 
ruptcy. 

Not onlynught original applications be made, 
but matters in fieri may be brought to a cloae 
in this Court. The 1 6th section, extending the 
provisions of all former acts to the present 
statute, and to all proceedings under it, applied 
to cases like the present, and gave this Court 
jurisdiction over tne subject matter, though in 
point of form, the present petition could not, 
as it now stood, be set down for hearing. 

Pell, J., stated tiie circumstances of ue case, 
and observed that the late rule of Court for set- 
ting down petitions depending before the Lord 
Chancellor for hearing by this Court, had been 
made in the spirit of the act, and approved of by 
the Lord Chancellor. In the same spirit^ the 
respondent objected to the jurisdiction of this 
Court, and if he had succeeded, the case must 
have remained for ever undecided, as the Lord 
Chancellor considered his jurisdiction extinct. 
But this Court certainly had jurisdiction over 
the subject matter ; and even as to the form 
of the petition, he considered that by the 
3d section of the act, matters might be trans- 
ferred directly from the Lord Chancellor . to 
this Court, in the form in which they befoce 
stood. This Court has clearly jurisdiction to 
hear a petition which has been already heard 
and decided by the Vice Chancellor. * 

Rose, J., expressed his coincidence of opi^ 
nion with the other members of the Court, and 
considered the question of jurisdiction, though 
it was to be expected to be raised in the infimcy 
of this Court, a point of very obrious solution. 
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He had no doubt as to the jurisdiction of this 
Court, and it was necessary to direct whether or 
not, that of the Lord Chancellor continued, 
thougb on this subject, he had a strong incli- 
nation of opinion. The difficulty here was that 
as the attendance had been ordered before the 
Lord Chancellor, it was a matter of comity 
and delicacy on the part of this Court, not 
to set down the case for hearing before them. 
Nor could this Court, if it had decided upon it, 
as it now stood, have proceeded against any 
party, who might have proved contumacious, 
as for a contempt. But the party now i^lyinf, 
may still have the benefit of resorting to this 
Court, which has the same plenitude of juris- 
diction over the matter, as the Lord Chan- 
cellor. 

(|Upon this decision of the Courts as to the 
juruoiction, it was agreed by the counsel for 
the respondents, that the question of form 
should not be raised, and the order for hearing 
the petition was enlarged to Monday the 6th of 
February next.] 

THE ANATOMY BILL AS AMENDED 
JN COMMITTEE, WITH FORMS TO 
BE INSERTED IN WILLS UNDER 
ITS PROVISIONS. 

Some alterations have been made in this bill 
in the Committee, which we may mention, 
as it aeema highly probable that it will paas 
the House of Commons at least. 

As it originally stood, any person having 
lawfully the custody of a body, might per- 
mit such body to be dissected with the con- 
sent of the nearest known relative of the 
deceaaed, unless such person should have ex- 
pressed his desire at any time orally, that 
such dissection shall not take place. As 
the danse now stands, any person, &c. " not 
being an undertaker," may permit the dis- 
section, unless to his knowledge a desire 
shall have been expressed by the deceased, 
either in writing at any time during his 
life, or orally in the presence of two or more 
witnesses during the Ulnesa u>hereo/ he died, 
that his body should not be dissected, or 
unless the surviving husband or wife, or 
any known relation of the deceased, should 
require the body to be interred without ex- 
amination. 

' It i^ also provided by the bill as amended, 
that if any person either in writing at any 
time, or orally during his last illness, shall 
direct his body to be examined anatomically, 
and if before the burial, such fact be made 
known to the parties having lawful posses- 
sion of the body, tliey are to direct such 
anatomical examination to be made, unless 
it be contrary to the wishes of the husband, 
wife, or nearest known relative. 



The medical man who ezanuBes the body 
is to state the manner of the death, to the 
best of his knowledge and belief. 

The inspectors are to have 100/. a year. 

The bill is to come into operation on th^ 
Ist of July next. 

If this bill passes it will be necessary un- 
der its provisions for every person, either in 
making his will, or otherwise, expressly to 
state whether he wishes his body to under- 
go this examination ; as every person after 
his death, imless be shall have expressed a 
desire to the contrary, will be Hable to be 
dissected. 

We have already expressed an opinion in 
favour of this examination. . We shall now 
furnish the forms which will be necessary if 
the bill becomes the law of the land. 

CfJkUSES WHICH MAT FORM EITHER A SEPA^ 
R^TE INSTRUMENT, OR MAY BE INTRODUC- 
ED IN A WILL RELATING TO OTHER MAT- 
TERS. 

fFhere a person is desirotu that his bwfy- 
should not be dissected. 

" I herehy expressly direct, that after my 
death my body shall not be dissected or be 
submitted to any medical or surgical examin- 
ation whatsoever, but shall be buried in the 
usual manner [and I request that my execu- 
tors hereinbefore named will see that this di- 
rection is attended to] . [Signature'] 

•/ Inihe presence oT" 
t , {^fntneues"] 

fFhere a person is desirous that his body should 

be dissected, 

^* fFhereas I am sensible that I have in mv 
life very feebly discharged my duty to my fel- 
low-creatures, and am anxious if possible to 
benefit them after my aeath, which 1 am in- 
formed I may do by submitting my body to " 
dissection : Aiid whereas at all events my body 
must soon decay and perish in corruption, / 
here/^y expressly direct, that after my death 
my body shall be dissected, and submitted to 
such medical or surgical examination as may 
seem proper to A. B. or to any other mediciu 
practitioner who may be desirous of making 
such dissection or examination; and after 
such dissection or examination shall have tak- 
en place, I cQrect that my body shall be buried. 
[And 1 request that my executors hereinbefore 
named will see that this direction is attended 
to.] IS^gnature] 

" In the presence of " 
[fFitnesses'] 



AMERICAN LAW REPORTS. 

We very lately congratulated our readers 
on the good understanding which appeared 
to subsist between the lawyers of this conn* 
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try and of America : but the strongest proof 
of it was given on Thursday the 26th of 
Jan^, when Lord Tenterden took occasion 
to inform the bar that he had received four 
volumes of reports of tlie superior Courts of 
the United States, edited by Mr. Peters, 
and that it was his Lordship's intention to 
place theto in the Library of the Court of 
King's Bench. He also stated^ that al- 
though he had not been able to give much 
attention to the Reports, yet that as far as 
he had looked into diem, they appeared to 
have been decided on sound and correct 
principles. 

We have great satisfaction in recording 
this occurrence; and although the Courts 
here would probably not profess to be guid- 
ed by the decisions of the Courts in Ameri- 
ca, yet we conceive the reports of them may 
be cited as of collateral authority. 



NEW RULES IN tHE COMMON LAW 

COURTS. 

Wlarp Term, 2nd fFiliiam ir, 

l. 

Whereas it Is expedient that the practice of 
the Courts of Kinpf's Bench, Common Pleas, 
and Exchequer of Picas, should, sls far as 
possible, be rendered uniform : 

It 18 ordered, That the practice to be observed 
in the said Courts, with respect to the mat- 
ters hereinafter mentioned, shall be as fol- 
lows; that is to say> 

t AUTHORITY TO PROSECUTE OR DEFEND. 

1. Warrants of attorney to prosecute or 
defend, shall not be entered on distinct rolls, 
but on the top of the issiie roll. 

2. A special admission of prochein amv or 
guardian, to prosecute or ^defend for an in&nt, 
shall not be deemed an authority to prosecute 
or defend in any but the particixlar action or 
actions specified. 

i AFFIDAVIT. 

3. No affidavit of the service of process shall 
be deemed sufficient if made before the plain- 
tiflf *8 own attorney, or his clerk. 

4. An affidavit sworn before a judge of any 
of the Courts of Kinff's Bench, Common Pleas, 
or Exchequer, shall be received in the Court to 
which such jud^e belong, though not entitled 
of that Court ; but not m any omer Court, un- 
less entitled of the Court in which it is to be 
used. 

5. The addition of every person making an 
affidavit shall be inserted therein. 

6. Where an agent in town or an attorney in 
the country is the attorney on the record, an 
affidavit sworn before the attorney in the coun- 
try shall pot be received ; and an affidavit sworn 
before an attorney's clerk shall not he received 
in cases where it would not be receivable if 
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sworn before the attorney himsdf; but tM s 
rule shall not extend to affidavits to hold to bail. 

V ARREST. 

7- After non pros, nonsuit or discontinu- 
ance, the defendant shall not be arrested a se- 
cond time without the order of a judge. 

8. Affidavits to hold to bail for money paid 
to the use of the defendant, or for work and la- 
bour done, shall not be deemed sufficient un- 
less thcv state the money to have been psdd, or 
the work and labour to have been done, at the 
request of the defendant. 

9. No supplemental affidavit shall be allowed 
to supply any deficiency in the affidavit to hold 
to bail. 

10. A variance between the ae etinm and the 
declaration, or the want of an ac etittm, where 
the defendant is arrested, shall not be deemed 
tjround for discharging the defendant, or the 
bail ; but the bail bonS or recognizance of bfiul 
shall be taken with a penalty or sum of forty 
pounds only. 

l/^WRIT, WHEN AND HOW TO BE FFLED. 

11. Wlicn the rule to return a writ expire:? 
in vacation, the sheriff shall tile the writ at the 
expiration of the rule, or as soon after as the 
office shall be open. 

12. And the ofiicer with whom it is filed 
shall endorse the day and hour when it waj» 
filed. 

UAIL. 

13. If any person put in as bail to the action, 
except for the purpose of rendering only, be a 
practising attoniey, or clerk to a practising at- 
torney, the plaintiff may treat the bail as a nul- 
lity, and sue upon the bail bond as soon as the 
time for putting in bail lui^ expired, unless 
good bail be duly put in in the mean time. 

14. In the case of country baiU the bail piece 
shall be transmitted and filed ^-ithin eight days, 
unless the defendant reside more than forty 
miles from London, and in that case within 
fifteen days after the taking thereof. 

15. When bail to the sheriff become bail t^ 
the action, the plaintiff may except to thcin 
though he has taken an assignment of the l)ail 
bond. 

16. It shall be sufficient, in all cases, if no- 
tice of justification of bwl be given two days 
before the time of justification. 

17. If ball, either to the action or in error, 
are excepted to in vacation, and the notice oif 
exception re({uire them to justify before a 
judge, the bad shall justify iidthin four days 
from the time of such notice, otherwise on the 
first day of the ensuing term. 

18. Notice of more bsdl than two shall be 
deemed irregular, unless by order of the Com* 
or a judge. 

19. Affidavits of justification shall be deemed 
insufficient, unless they state tliat each person 
justifying is worth the amount required by the 
practice of the Courts, over and above what 
will pay his just debts, and .over and above 
even' other sum for which he is then bail. 

20. Bail, though rejected, shall be aUowed 
to render the principal without entering into a 
fresh recognizance. 
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21. Bail shall only be liable to the sum sworn 
to by tiie affidavit of debt, and the costs of suit ; 
not exceeding in the whole the amount of their 
recognizance. 

22. Bail shall be at liberty to^ render the 
principal at any time during the' last day for 
rendering, so as they make such render before 
the prison doors are closed for the night. 

23. A pluntiff shall not be at liberty to pro- 
ceed on the bail bond pending a rule to bring 
in the body of the defendant. 

24. No bttl bond taken in London or Mid- 
dlesex shall be put in suit, until after the ex- 
piration of four days ; nor, if taken elsewhere, 
tiU after the-exjuration of eight days exclusive, 
from the appearance day of the process. 

25. The tune allowed for excepting to bsul 
pot in upon a habeas corpus shall be twenty 
days. 

26. A recognizance of bul in error shall be 
taken in double the sum recovered, except in 
case of a penalty; and in case of a penalty, in 
double the sum really due, and double the costs. 

27. In ejectment, the recognizance of bail 
in error shall be taken in doiwle the yearly va- 
lue and double the costs. 

BAIL nOND iINO ACTION THEREOUT. 

28. An action may be brought upon a bail 
bond by the sheriff himself in any Court 

29. In all cases where the bail bond shall be 
directed to staind as a security, the plaintiff shall 
be at liberty to sign judgment upon it. 

30. Proceedings on the bail bond may be 
stayed on payment of costs in one action, un- 
less sufficient reason be shewn for proceeding 
in more. 

APPBAnANCB. 

31. A defendant who has been served with 
process by origintd shall enter an appearance 
within four days of the appearance day, if the 
action is brought in London or Middlesex, or 
within eight days of the appearance day in other 
cases, otherwise the plaintiff may enter an ap- 
pearance for him according to the statute ; and 
any attorney who undertakes to appear shall 
enter an appearance accordingly. 

IRRSO0LAR1T7 IN PROCESS AND PRO- 
CEEDINGS. 

32. Where the defendant is described in the 
process or affidavit to hold to bail by initials, 
or by a wrong name, or without a Christian 
name, the defendant shall not be discharged 
out of custody, or the bail bond delivered up 
to be cancelled, on motion for that purpose, if 
it shall appear to the Court that due diligence 
has been used to obtsun knowledge of the pro- 
per name. 

33. No application to set aside process or 
proceedings for irregularity shall be allowed, 
unless mime within a reasonable time, nor if 
the party applying has taken a fresh step after 
knowle(^e of the irregularity. 

34. If a party plead several pleas, avowries, 
or cognizances, without a rule for that pur- 
pose, the opposite party shall be at liberty to 
sign judgment. 

DECLARATION AND TIME FOR. 

35. A plaintiff shall be deemed out of Court, 
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unless he declare within one year after the pro- 
cess is returnable. 

36. When the plaintiff declares against a pri- 
soner, it shall not be necessary to make more 
ihan two copies of the declaration, of which 
one shall be served, and another filed with an 
affidavit of service; upon the office copy of 
which affidavit a rule to plead may be given. . 

37. Where a cause has been removed from 
an inferior court, the rule to declare may be 
given within four days after the end of the term 
m which the writ is returned. 

38. It shall not be necessary for a defendant 
in any case, to give a rule to declare, except 
upon removals from inferior courts : but the 
plaintiff may have a rul^ for time to declare 
m the Court of Exchequeir, ^s well as in the 
other Courts. 

39. A rule to declare?pcremptorily may be 
absolute in the first instance. - 

40. A declaration laying ihe venue in a dif- 
ferent county from that mentioned in the pro- 
cess, shall not be deemed a waiver of the bail. 

41. It shall not be deemed necessary to 
express the amount of damages in a notice of 
declaration. 

42. Where an amendment of the declaration 
is allowed, no new rule to plead shall be deemed 
necessary, whether such amendment be made 
of the same term as the declaration, or of a 
different term. 

U*^^ FLEA AND TIME POR. 

43. A demand of plea ma^ be made at the 
time vriien the declaration is delivered, and 
may be indorsed thereon. 

44. If a defendant after craving over of a 
deed omit to insert it at the head of his .plea, 
the plaintiff, on making up the issue or d^ 
murrer book may, if he thmk fit, insert it for 
him ; but the costs of such insertion shall.be in 
the discretion of the taxing officer. 

45. If the declaration be .filed or delivered 
so late that the defendant is not bound to plead 
until the next term, the defendant may plead 
as of the preceding term, within the first four 
days of the next term^ any plea to the jurisdic- 
tion, or in abatement, or a tender, or any other 
similar plea. 

46. The defendant shall not be at liberty to 
waive his plea, without leave of the Court, or 
a judge. 

PARTICULARS. 

47. A summons for particulars, and order 
thereon, may be obtained by a defendant before 
appearance, and may be made, if the judge 
thmk fit, without the production of any affi- 
davit. 

48. A defendant shall be allowed the same 
time for pleading after the delivery of particu- 
lars under a judge's order, which he had at the 
return of the summons ; nevertheless, judg- 
ment shall not be signed till the afternoon of 
the day after the delivery of the particulars, im-^ 
less otherwise ordered by the judge. 

NOTICES AND RULES AND SBRVICK THBRBOF. 

49. WTiere the residence of a defendant is 
unknown, notice of declaration may be stuck 
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tSp in the office, but not without previous leave 
of the Court. 

50. Service of rules and orders, and notices, 
if made before nine at night, shall be deemed 
good, but not if made after that hour. 

61. It sliall not be necessary to the regular 
service of a rule, that the originfd rule should 
be shewn, unless sight thereof be demanded, 
except in cases pf attachment. 

62. Where a term's notice of trial, or iiih 
quiry, is required, such notice may be given at 
any time before the first day of term. 

63. A rule to reply may be given at anytime 
when the office is open. 

64. Service of a rule to replv, or plead any 
subsequent pleading, shall be deemed a suffi- 
cient demand of a replication, or such other 
subsequent pleading. 

PAYMENT OF MONEY INTO COURT. 

66. In all cases in which money may be paid 
into court, leave to pay it in may be obtamed 
by a side bar rule. 

56. Ou payment of money into Court, the 
defendant shall undertake by the rule to nav 
the costij ; and in case of non-payment, to Im^ 
fer the pliuntiff either to move tor an attach- 
ment, on a proper demand and service of the 
nile, or to sign final judgment for nominid 
damages 

TRIAL AND NOTICE THBRKOF. 

67. Notice of trial and inquiry, and of con- 
tinuance of inquiry, shall be given in town, but 
countermand of notice of trial, or inquiry, may 
be given either in town or country, luiless 
otherwise ordered by the Court, or a Judge. 

• 58. i\% expression '* Short notice of. trial" 
sliall, in Country causes, be taken to mean four 
days. i 

69. In all cases where the phuntiff in {lead- 
ing concludes to the country, the plainUo^s at- 
torney may give notice of trial at the time of 
delivering his replication, or other subsoquent 
pleading, and in case issue shall afterwaros be 
joined, such notice shall be available ; but if 
issue be not joined on such replication; or other 
'subsequent pleading, and tno plaintiff shall 
sign jud^ent for want thereof, and fortiiwith 
give notice of executing a writ of inquiry, such 
'notice shall operate from the time that notice 
of trial was given as aforesaid ; and in all cases 
where the defendant demurs to the plaintiff's 
declaration, rralication, or other subsequent 
pleading, the defendant's attorney, or the de- 
fendant, if he plead in person, shdl be obliged 
.to accept notice of executinjyr a writ of inquiry 
on the oack of the Joinder in Demurrer ; and 
'in case the defendant pleads a plea in bar 
or rejoinder, &c. to whicn the plaintiff, ^murs, 
.the defendant's attorney, or tne defendant, if 
he plead in person, shall be obliged to accept 
notice of executing a writ of inquiry on the 
. ))ack of such demurrer. 

60. Notice of a t|rial at bar shall be given to 

the proper officer of the court, before giving 

notice of trial to the party. 

.61. In cottntry causes, or where the de- 

. fendant resides more than forty miles from 

town, B countermand of notice oi trial shall be 



given six days before the time mentioned in tBe 
notice for tnal, unless short notice of trial ha» 
been given. 

62. In town causes where the defendant lives 
within forty miles of town, two days notice of 
countermand shall be deemed sufficient. 

63. The rule for a view may in all cases be 
drawn up by the officer of the Court, on the 
application of the party vrithout affidavit, or 
motion for that purpose. 

NXW TBIAU — MOTION IN AR&BST OV JDDO* 

MENT, &C. 

64. If a new trial be granted witboot any 
mention of costs in the me, the costs of the 
first trial shall not be allowed to the sucoeaaful 
party, though he succeed on the second. 

65. No motion in arrest of judgment, or for 
judgment wm obstante veredicto, shaU be allowed 
after the expiration of four days from the time 
of trials if there are so many days in term, nor 
in any case, after the expiration of the term, 
provided the jury process be returnable in the 
same term. 

^^.'OrODCMBNT AND TIME rOR SIGNING. 

66. Judgment for want of a plea alter de- 
mand, may in all cases be signed at the open- 
ing of the office in the afternoon of the day 
after that on wluch the demand was made, but 
not before. 

67. After the return of a writ of inquiry 
judgment may be signed at the expiration of 
four days from such return, and after a verdict, 
or nonsuit on the day after the qipearance day 
of the return of the distring'as, or^Meus cor- 
pora, without any rule for jud^ent 

{, '• JUDGMENT AS IN CA8B OF NONSUIT. 

68. A rule ni^ for judgment, as in case of a 
nonstut may be obtunea on motion without 
previous notice, but in that case it shaU not 
operate as a stay of proceedings. 

69. No motion for judnnent as in case of a 
nonsuit shall be allowed after a motion for costs 
for not proceeding to trial for the same default, 
but such costs may be moved for separately 
(i.^.> without moving at all for judgment as in 
case of a nonsuit or after such motion is dis- 
posed of: or the Court, on discharging a rale 
torjudgment as ina case of nonsuit, may order 
the phuntiff to pay the costs of not proceeding 
to trial, but the payment of such costs shaU not 
be made a condition of discharging the rule. 

70. No entry of the issue shaU be deemed 
necessary to entitle a defendcMit to move for 
judgment as in case of a npnsuit, or to take the 
cliuse down to trial by proviso. 

71. No trial by proviso shall be allowed in 
the same term in which the default of the plain- 
tiff lias been made, and no rule for a tnal by 
proviso shall be necessary, 

WARRANT OF ATTORNBT AND C06N0T1T. 

72. No warrant of attorney to confess Judg- 
ment, or cognovit actionem, given by any per- 
son in custody of a sheriff, or other officer upon 
mesne process shall be of any force, unless 
there be present some attorney on behalf of 
such person in custody expresdy named by him. 



New Rules in the Common Lew Courts. 



227 



and attending aft his request, to inform him of 
the nature aad effect of such warrantor ci^novit, 
before the same is executed, which attorney 
ahall subscribe Ms name as a witness to the due 
ocecution thereof, and declare himself to be at- 
torney for the defendant, and state that he sub- 
scribes as such attorney. 

73. Leave to enter up judgment on a warrant 
of attorney, above one, and under ten years old, 
must be obtained by a motion in term, or by, 
order of a Judge in vacation ; and if ten years' 
old or more, upon a rule to shew cause. 

COSTS. 

74. No costs shall be allowed on taxation to a 
abdntiff, upon any counts or issues upon which 

^^x^ tie h/u not succeeded ; and the costs of all is- 
sues found for the defendant shall be deducted 
from the plaintiff's costs. 

EXBCUTIOK. 

75. It shall not be necessary that any writ 
of execution should be signed; but no such 
writ shall be sealed till the judgment paper, 
pottea, or inqmsition, has been seen by the 
proper officer. . 

76. A writ of inhere facias possessionem may 
be sued out without lodging a praecipe with the 
officer of the Court. 

77. In actions commenced by bill, a c«r. sa, 
to fix bail shall have eight days between the 
teste and return, and in actions commenced by 
original fifteen, and must in London and Mid- 
'dlesex be entered four clear days in the pnblic 

bode at the sheriff's office. 

SCIRE VACIAS. 

78. A plaintiff shall not be allowed a rule to 
mash his own writ of scire /aeias, after a de- 
tendant has appeared, except on payment of 
costs. 

79. A scire facias to revive a iudgment more 
than ten years Old, shldl not be allowed without 
a niotion for that purpjose in term, or a Judge's 
order in vacation, nor if more than fifteen, with- 
out a rule to shew cause. 

80. A scire facias upon a recognizance taken 
in Serjeant's Inn, or before a commissioner in 
the country, and recorded at Westminster, shall 

' be brought in Middlesex only, and the form of 
the recognizance shall not express where it 
was taken. 

81. No judgment ^hall be signed for non-ap- 
pearance to a scire facias without leave of the 
vourt or a Judge, unless the defendant has 
been summoned ; but such judgment may be 
signed by leave after eight days from the return 
of one scire facias. 

82. A notice in writing to the pldntiff, 
his attorney or agent, shall be a sufficient ap- 
pearance by the bail, or defendant on a scire 
facias. 

ERROR. 

83. A writ of error shall be deemed a super- 
sedeas from the time of the allowance. 

84. To entitle bail to a stay of proceedings 
pending a writ of error the application must be 
made l^ore the tune to surrender is out. 

SaPERSBDRAS. 

86. The plaintiff shall proceed to trial, or 
final judgment against a prisoner within three 



terms inclusive after declaration, and shall 
cause the defendant to be charged in execution 
within two terms inclusive after such trial or 
judgment ; of which the term in, or after which 
the trial was had, shall be reckoned one. 

86. The Marshal of the King's Bench Pri- 
son, and- the Warden of the Fleet, shall present 
to the Judges of the Courts of King's Bench, 
Common Pleas, and Bxchetjuer, in their re- 
spective chambers at Westmmster, within the 
first four days of every term, a list of all such 
prisoners as are supersedeable ; shewing as to 
what actions and on what account thev are so, 
and as to what actions (if any) they still remain 
not supersedeable. 

87.' " ^y reason of any writ of error, special 
order of tne Court, agreement of parties, or 
Qth^r special matter, any person oetained in 
the actiud custody of the Marshal of the King's 
Bench Prison, or Warden of the Fleet, be not 
entitled to a supersedeas or discharge to which 
such prisoner would according to the general 
rules and practice of the Court, be otherwise 
entitled, for want of declaring, proceeding to 
trial 'or jud^n^ient or charging m execution, 
within the tunes prescribed by such general 
rules audjpractice, then and in every such case 
the plaintiff or plaintiffs at whose suit suchpri- 
soner shall be so detidned in custody, shall with 
all convenient speed give notice in writing of 
such writ of error, special order, agreement 
or other special matter, to the Marshal or War- 
den, upon pain of losing the right to detain 
such prisoner in custodybyrcasonof such spe- 
cial matter ; and the Marslud or Warden shall 
forthwith after the receipt of such notice cause 
the matter thereof to be entered in the books 
^ the prison, and shall also present to the 
Judges of the respective Courts from time to 
time a list of the prisoners to whom such spe- 
cial matter shall relate, shewing such special 
matter, together with the list oi the prisoners 
supersedeable. 

88. All prisoners who have been or shall be 
in the. custody of the Marshal or Warden for the 
space of one calendar month after- they are su- 
persedeable, although not superseded, shall be 
forthwith discharged out of the King's Bench 
or Fleet Prison as to all such actions in which 
they have' been or shall.be supersedeable. 

89. The order of a Judge for the discharge 
of a prisoner on the ground of a plaintiff's 
neglect to declare, or proceed to trial or final 
judgment or execution in due time, may be 
obtained at the return of one summons served 
two days before it is returnable, such order in 
town causes being absolute, and in country 
causes unless cause shall be shewn vrithin four 
days, or within such further time as tiie Judge 
shall direct. 

96. A rule or order for the discharge of a 
debtor who has been detained in execution a 
year for a debt under twenty pounds may be 
made absolute in the first instance, on an affi- 
darit of notice given ten days before thcintend- 
I ed application, which notice* may be given be- 
fore the year expires. 

ATTORVBT AND Ht9 BILL. 

91. An order to deliver or Um an attorney's 
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bill may be made at the retorii of one ram- 
mons, the same having been senred two days 
before it is returnable. 

92. One appointment onhr shall be deemed 
necessary for proceeding m the taxation of 
costs, or of an attorney's Dill. 

93. No set-off of damages or costs between 
parties shall be allowed to the prejadice bf the 
attorney's lien for costs in the particular suit 
agunst which the set-off is sought, provided 
nevertheless, that interiocutory costs in the 
same suit, awarded to the adverse party, may 
be deducted. 

mSCELLANSOUB. 

94. It shall not be necessary that a pluriet 
capias be stamped b^ the Clerk of the Warrants 
to authorize the Exigenter to make out an ex- 
igent. 

95. In order to charge a defendant in exe- 
cution it shall not be necessary that the pro- 
ceedings be entered of record. 

96. side bar rules majr be obtained on the 
last as well as on other davs in term. 

97. A rule may be enlarged, if the Ck>urt 
think fit, without notice. ' ' 

98. An application to compel the plaint^ to 

five securi^ for costs must in ordinary cases 
e made berore issue joined. 

99. Leave to compound a penal action shall 
not be given in eases where part of the penalty 
goes to the crown, unless notice shall have 
Seen ^ven to the proper officer, but in other 
cases It may. 

100. Where the defendant after having 
pleaded is allowed to confess the action^ he 
may withdraw his plea in person without the 
appearance of the attorney or his clerk for that 
purpose before ttte officer of the Court. 

101. There shall be no rule for the sheriff to 
return a good jury upon a writ of inquiry, but 
an order shall be made by a Judge upon suili- 
mons for that purpose. 

102. An oraer upon the lord of a manor to 
allow the usual limited inspection of the court- 
rolls, on the application of a copyhold tenant, 
may be absolute in the first instance upon an 
affidavit that the copyhold tenant has applied 
for and been refused inspection. 

103. In cases where the application for a 
rule to change the venue is made upon the 
usual affidavit only, the rule shall be absolute 
in the first instance ; and the venue shall not 
be brought back except upon an undertaking 
of the puuntiff, to give material evidepce in the 
county in which tlw venue was originally laid. 

104. Where money is paid into Court in se*- 
veral actions which are consolidated, and the 
pluntiff without taxing costs, proceeds to tval 
on one and fiiils, he shall be entitled to costs 
on the others up to the time of paying money 
into Courts 

106. After Judgment by default, ^e entry of 
any subsequent continuances shall not be re- 
qmred. 

106. To entitle apliuntSffto discontinue after 
plea pleaded, it shaU not be necessary to obtain 
the defendant's consent, but the rule shaU con- 
tain an undertaking on the part of the plaintiff 



to pay the costs, and a consent, that if tiiey • 
are not paid witiiin four days after taxation, 
defendant shall be at liberty to sign a nonoroi. 

107. It shall not be necessary that any plead- 
ings which conclude to the country, be signed 
by counsel. 

108. In all special, pleadings, where the 
plfuntiff takes issue on the defendant's pkad- 
mg, or traverses the same, or demurs, so tiiat 
t^e defendant is not let in to allege any new 
matter, the plaintiff may proceed witiiont giv- 
ing a nile to rejoin. 

109. It shall not be necessary that imparl- 
ances should be entered on any oistinet roll. 

110. Where a pauper omits to proceed to 
trial, pursuant to notice, or an undertakii^, he 
may oe called upon by a ru)e to shew cause 
why he should not pay costs, ihot^^ he has not 
been dispaupered. . . 

II. U~ 

And it is furthsr orderkd. That upon 
every bailable writ and warrant, and upon the 
copy of any process served for the payment of 
any debt, the amount of the debt shall be 
stated, and the amount of what the phui^ff^s 
attorney claims for the costs of such writ or 
process, arrest, or copy and serrice and attend- 
ance to receive debt and costs, and tiiat upon 
payment thereof, within four days, to the plain- 
tifir or his attorney, further proceedings will be 
stayed. But the defendant shall be at liberty, 
not^thstanding such payment, to have tiie 
costs taxed i and if more than one-sixth shall 
be disallowed, the plaintiff's attorney shall pay 
the costs of taxation. 

Thb Indorsement shall b^ written or 
printed in the foUowing form i-rr 

*' The pliOntiff claims tor debt, 

*' and for costs. 

" And if the amount thereof be paid to the 

" plaintiff or his attomev within four days 

" from the service hereot, farther proceed'* 

" ings will be stayed." 

ni. 

And it is further ordered. That in 
HUary and Trinity Terms, a plaintiff in any 
country cause, may file or deliver a declaration 
de bene eue, vrithm four days after the end of 
the term, as of such term. 

IV. 

And it is further ordered. That the 
rules heretofore made in the Courts of Kiitf'l 
Bench and Common Pleas respectively, n>r 
avoiding long and unnecessary repetitions of 
the original writ in cotaln actions, themn 
mentioned, shall be extended and a]^lied in 
the Courts of Kin^s Bench, Common Pleas, 
and Exchequer or Pleas, to all personiil and 
mixed actions ; and that in none of such ac- 
tions shall the original writ be repeated in the 
declaration, but only the nature of the action 
stated, in manner following t vi«. ji. B. was 
attached to answer ^. 2>, in a plea of ^espass, 
or in a plea of trespass and ejectment, or as the 
case maybe, and anyfurthei: statement shall 
not be aUowed in costs. 

V. 

And it la fvrtmbr ordbsbd. That upon 
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sta^ng proceedings, either upon an attachment 
against the sheriff for not bringing in the body, 
or upon the bail bond, on perfecting bail 
above, the attachment or bail bond sliall stand 
as a security, if the plaintiff shall have declared 
tie bene ette, and shall have been prevented for 
want of special bdl being perfected in due 
time from entering his cause fof trial, in a 
town cause in the term next after that in which 
the writ is returnable, and in a country cause 
at the enaldng assizes. 

VI. 

And it is furthbr ordered. That the 
expence of a witness called only to prove the 
copy of any judgment, writ, or other public 
document^ shall not be allowed in costs, unless 
the party calling him, shall, vnthin a reasonable 
time betore the trial, have required the adverse 
party, by notice in writing, and production of 
such copy, to admit such copy, and unless such 
adverse party shall have rdfuised or neglected 
to make sucn admission. 

VIL 

And it is further ordered. That the. 
expence of a witness called only to prove the 
hand-wiitmg to, or the execution, of. any writ- 
ten instrument stated upon the pleadings, shall 
not be allowed, unless the adverse party shall, 
upon summons before a judge, a reasonable 
time before the trial (such summons staling 
therein the name, description, and place or 
abode of the -intended witness), have neglected 
or refused to admit such hand-wiiting or exe- 
cution^ or unless the Judge, upon attendance 
before him, shall indorse upon such summons, 
that he does not think it reasonable to require 
such admission. 

VIII. 

And it is further ordered. That in all 
cases in which any particular number of days, 
not expressed to oe clear days, is prescribed 
by die rules or practice of the Courts, the same 
shall be reckoned exclusively of t]ie first day 
and inclusively of the last ds^, u;dess the last 
day shall happen to Mi on a Snnday, Christmas 
day. Good Friday, or a dtsy^ appointed for a 
public fasi or thanksgiving, in wnich case the 
time shall be reckoned exclusively of that day 
also. 

And it is further ordered. That the 
above rules shall take effect on the first day of 
next Easter Term. 
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The Court will sit at half past nine o'clock 

dwly. 



LORD CUANCBLLOB?S COURT, 
TITLE. 

j4 title is not bad, thovgh not marhetahle ; the 
rule retfuiring sidty year* clear title Mns^ 
not absolute, when the circumstances sup* 
ply the defect* 

The Lord Chancellor, in giving his judgment 
in this case, which was argued some time ago, 
said, — ^This was an appeal from the jud^ent 
of the Master of the Rolls, upon a question of 
Title objected to by a purchaser, a^[ainst whom 
the bill was filed for specific performance of 
his contract. The Master, upon reference to 
him, made his report against the title. The 
question came before the Court below, upon 
exceptions to that report, and the Master of 
the Rolls overruled it. llie case was argued 
in this Court with a ^Kat deal of learning on 
both sides : but the decision turns upon cir- 
cumstances which are not likely to occur 
again ; so that this case is not one to form a 
precedent for future Cases. The deed with 
which the title offered to defendant began, was 
a conveyance in 1769, by two brothers, chil- 
dren and devisees of a testator of the name of 
Eames, to John Eames, a third and eldest 
brother. The question was, whether the title 
deduced from that time down, was bad for the 
non-production of the father's will, under which 
the parties to that conveyance derived their 
title. The general rule of shewing sixty years* 
clear title did not apply here ; but the question 
is, whether the circumstances do not suppAy 
the defect, and take this case out of that nile — 
which was not absolute : but there was a gene- 
ral understanding that a title ought to go so 
far back, and this Court acted upon the prin- 
ciple,- unless circumstances made a departure 
from it reasonable and just. Now the circum- 
stances of this case were strong in that respect. 
In the first conveyance, John Eames gave a 
consideration of 5/2/. to the two brothers ; and 
very soon afterwards, executed a mortgage to 
Mrs. Saunders, to secure the repayment to her 
of 600/. lent by her on the security of tiie whole 
property. It was the usual custom then to lend 
on mortgage about two4hirds of the value of 
the property, and that made it a reasonable 
supposition that the share of each of the bro- 
thers in this was 300/.— a supposition made 
still stronger by the sum paid to the two for 
their shares. It was reasonable to believe that 
Mrs. Saunders made proper inquiries into the 
title and about this will, before she advanced 
her 600/i John Eames sold his equity of re- 
demption, in 1781, to Bradley, who sold it to 
Crott. from whom the present vendors obtained 
it. Bradley, as well as John Ehmes, made such 
alterations, additions, and improvements in the 
property, as shewed their confidence Ln thdr 
title. These repeated dealings with the pro- 
perty shewed still greater confidence, which 
could not have arisen without enquiry into the 
title. There was alio fifty years* undiapnted 
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possesion, — ^a period someWhat short of that 
which constitutes a marketable title; but a 
title was not bad, although it was not what 'u 
called marketable. The cases referred to at 
the bar were, Stevent v. Guppy^ and Couimekfr 
Y.Seweii. The case of Stevent v Gnppy, in 
2 Sim. & Stu. 439, is distinguishable from the 
present case ; and one principal difference be- 
tween them ^vasy that in Stevens v. Guppy^ the 
decision was in 1826, and the deed with which 
the title began, was a conveyance, in 1806 ; a 
recent transaction being only twenty years' 
title. The case of Coutmeker v. Seweii, which 
was to be found in Appendix, No. 13, to Sir 
Edward Sugden's book on Vendors and Pur- 
chasen, was more applicable. There the pur- 
chaser was compelled to take the title, although 
it was not shewn to run for sixty years. The 
rule of sixty years' title not being established 
by the legislature, nor deemed absolute in this 
court, the title mif ht in all |>robability be good 
without it ; and lam of opinion that the cir- 
cumstances take this case out of the rule. 

The judgment of the Master of the Rolls is 
aflhmed. — Afinchin y. Nance, H. T. Jan. 16^ 
1832. L.C. 



rftACTICX. — ^LIMITATION OF COUNSEL. 

nU Court wilt not make an order to limit 
the number ofcouMel that are to be heard 
in a cause, wtthout the consent of the parties, 

Mr. Spenee moved last Monday for an order 
to limit the nundber of counsel to be heard on 
a motion, which was fixed for a future day, to 
two on each side. 

Mr. 9Fakefield was Instructed to oppose the 
motion. llie Court had no power to make 
any such order, or to limit the number of 
counsel whom a suitor wished to employ to 
argue his case. The only restriction that could 
be imposed in this respect, was in the taxation 
of costs, in which the tudng officer allowed 
fees of two counseL 

Sir E, Sugden was not instructed to oppose 
this motion; but he was of counsel in the 
matter- to which it referred, and he would not 
have his client limited to two counsel. The 
Court bad not authority to make such a rule 
as this applied for ; and he defied Mr. Spenee 
to cite any case in which the Court imposed 
such limitation upon a party to a suit, without 
the consent of the parties. 

The Lord Chancellor understood that Lord 
Lyndhurst did make an order to limit the num- 
ber of counsel to be heard in a case before him, 
•when he presided in this Court. He would 
consult that noble lord before he would decide 
this point. 

Sir E. Sugden and the other counsel amed 
that two counsel on a side only should be heard 
in the cause referred to. 

The Lord Chancellor sud he would notwith- 
standing confer with Lord Lyndhurst . His Lord- 
ship this morning said he had ascertidned from 
Lord Lyndhurst, that the order he had made 
in a cause before him, when he was Lord 
Qianc«llor, was in consequence of an arrange* 



ment between the parties;— >//i^aiii r. fFyuitp 
H. T. Jan. 18, 1332. L. C. 

ROLLS COURT. 
JOINT TENANCY. 

One of two joint tenants of a sum of money 
hoping-, at- the request of the other, written 
to him that he would settle a moiety on the 
family of the other^ who was then on his 
death bed, the Court held it to be a sever* 
ance of thejomt tenancy, and made a de^ 
cree against him, enforcing the ejsecution 
of the undertaking in the letter. 

Mr. fTard and Mr. ^emp were under a will 
ioint-tenants of a sum of 8000/. ; and the former 
bein^ on his death-bed sent for the latter, and 
on his arrival requested him to write him a let- 
ter undertaking to settle on his family after his 
death a moiety of this sum; and Mr. Kemp, at 
the declaration of Mr. Ward, and in his bed- 
room, wrote a letter to him, wherein he under- 
took so to do. After the death of Mr. Ward, 
Mr. Kemp found that he had, if this letter were 
binding on him, given up a right of survivor- 
ship, of which he was ignorant, and did not 
therefore perform his undertaking ; and there- 
upon this bill was filed. 

Mr. Pemberton and Mr. Koe, for the plaintiff, 
cited F^ewen v. Reffe, 2 Bro. Ch. Ca. 219, 
and Jackson v. Jackson, 9 Ves. 591. 

Mr. Bickersteth and Mr. fTood, for the de- 
fendant, contended that there was a waver of 
reciprocity, and that there was a fraudulent 
concealment of Mr. Kemp's rights. 

Sedper Curiam, It did amount to a mutual 
MTeenuot, which would have bound Mr. 
jftffdj there could not have been fraud, for 
hafMr. Kemp refused to have done this act, 
Mr. Ward could have done it by his own act. 
Gould V. Kemp, Jan. 17, 1832. M. R. 



YBNOOR AND PUACHASER. 

ji mistake in the ejrtent of the prtmerty pur., 
chased, being made by the solicitor for the 
purchaser, and not from any misrepresenta- 
tion of the vendor's, that is no defence to a 
bill for specific performance. 

Two young women, who were in service, 
having a document which related to some pro- 
perty which had formerly been enjoyed by tneir 
nmuy, one of them who lived wiu a gentleman 
who had been an attorney consulted him upon 
thdr affairs, and he being inclined to think 
that they were entitled to a property which had 
for some years been possessea by the widow 
of Walter Nock, he recommended the young 
woman to call on an attorney in a ndghbourins^ 
town, of the name of Coulton, and she accor£ 
in^ly went to him for that purpose. It single 
lany happened, that a few hours before the 
young woman called iq>on the soHcitor, Uie di- 
rector of some salt works had called and con- 
sulted him on the subject of another company 
wluch he tmderstood was projecting, and on 
the advantages that nugfat be oerivea to the old 
company by acquiring this property of Mrs. 
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Walter Nock, and he directed tlie solicitor to 
see about the purchase. Having, on penisal- 
of the papers Drought by the young woman, 
come to a conclusion that she and her sister 
were entitled to the property, he told her that 
he had been that day mstructed to purchase it ; 
and she consenting to a sale, he went to the di- 
rector, and they went together to see the pro- 
perty; but they went far about, in order to 
avoid being observed by the projector of the in- 
tended company. 

A mistake was made by them as to what was 
the extent of the property, they including in 
their view of it a field which did not actually 
belong to it ; and the director became the pur- 
chaser at the price asked. 

That field was subsequently purchased by the 
new company, of the person to whom it be- 
longed. 

The defendant, the director, refused to com- 

Elete the purchase, and thereupon this bill was 
led by the two young women against him for 
specific performance. 

Per Curiam. The solicitor and the defend- 
ant made a mistake as to the extent of the prcV- 
perty ; but the solicitor could not have been 
acting for the plaintiff, as, if he had, it must 
have been for their interest that the new com- 
pany should have known that the old company 
wished to purchase the property; the value 
might have been increased by the rivalship. 
The solicitor must be considered to have been 
acting for the defendant. The Court was of 
opinion that there was no misrepresentation on 
the part of the plaintiff, and that the defendant 
must perform his contract, and was not entitled 
to compensation. 

Decree for specific performance, wiih 
costs. — Nock V. Newman, Jan 1/, 1832. Vt. R. 



cases which have been entirely commenced 
since it received the royal assent. 

Rule discharged ». Ex parte Ann Farhw. 
M. T., November 26, 1831. 



KINOES BESCH. 



MANDAMUS. COSTS. 



the provision of 1 William /A', c. 21. #. 6. 

as to costs in Mandamus, only appties to 
applications made since the passing" of that 
statute, and not to applications made be/ore 
its passing, but deviaed since. 

Law moved to make a rule absolute, for 
giving, under the 1st. W. 4. c. 21. § 6., the costs 
of a writ of Mandamus, which Mrs. Farlow, one 
of the ancient tenants of the Hungerford 
estates, had been obliged to sue out, to compel 
the Hungerford Market Company to give ner 
compensation for quitting her premises. 

Follett showed cause, on the ground that the 
writ was applied for before the act rec(4^d the 
royal assent. 

Law admitted XhsA the rule was applied for 
'before the passing of the act, which received 
the royal assent on the 30th of March last; but it 
was not made absolute till after it had received 
the royal assent. The process of issuing and 
obeying the writ, were subsequent to the pass- 
ingthe act. 

The Court held, that the act appli^ only to 



EXCHEQUER. 
PRACTICB. — PROCESS. — INCRBA8IN0 IS8DSB. 

The Court will not increase issues ifn proceed- 
ings by distringas according to the course of 
the common law, as it is doubtful whether the 
act 7 ^S Geo. 4, c. 71, has not destroyed 
thatprocess. 

Price moved to increase issues on a levy of 
40s. under the common law process by venire 
and distringas. 

Per Curiam. It is doubtful whether the sta- 
tute 7 & 8 Geo. 4. c. 71> has not destroyed the 
right to proceed according to the common law 
course. In Pennell v. Kingston, 1 Crompt. & 
Jerv. 548, the Court refused to increase issues, 
as they thought the plaintiff's right (question- 
able, and therefore left him, without mterfer- 
ing either way, to act upon it as he thought fit. 
The plaintiff may do so now ; and should an 
action of trespass be brought, the Question can 
be then decided, without placing tnis Court in 
the situation of aiding a par^ to do that which 
may. hereafter be decidea to be illegal. 

Rule refused. — fTatson v. Loche, H. T. 1831. 
Jan. 13. ExcH. 



TREATIMO ACT.— BRIBBRT. 

The treating act, 7^3 fTiil. 3. c. 4. § 1, does 
not apply, except in cases where provisions 
and entertainment have beenfktrniehed ai 
the request of the candidate or his autho- 
rized agents; nor, semble, where voters 
eomingfl'om a distance have received only 
moderate and necessary refreshments at the 
expense of the candidate, will this be deemed 
bribery, either at common law or within the 
statute. 

This wa3 an action of assumpsit, to recover 
the sum of 30/, for provisions, lodging, &c. sup- 

• The words of the first section are, "that in 
all cases of application for any writ of Man- 
damus, whatsoever the costs of such application, 
whether the writ shall be granted or refused, 
and also the costs of the wnt, if the same shall 
be issued and obeyed^ shall be in the discretion 
of the Court, ana the Court is hereby autho- 
rized to order and direct, by whom the same 
shall be paid." Previous to the passing of this 
statute, if the rule for a Mandamus were made 
absolute, but no writ issued, no costs were given 
to either party ; if the rule were discharged, the 
Court discharged it, either with or without 
costs, according to the particular circumstances 
of each case. R. v, Bankes and another, 
3 Burr. 1452. R. v. Bishop of Chester, 1 T. R. 
396. If the writ issued, and was obeyed^ no 
costs were allowed, except in cases of Corpo- 
rate offices, under 12 Geo. 3. c. 21. See 2 Dow- 
ling's Statutes, 41. 
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plied by the pldnttff, an Innkeeper at Shrews- 
bury, to certain voters at the last election for 
that borough, and other persons, by the direc- 
tion of the defendants. It appeared at the trial 
before Patteson J., that the plaintiff's inn had 
been opened at the election ny the committee 
of Mr. Haney, one of the candidiites, and that 
the defendants, who were tradesmen, voters, 
and partizans of that gehtleman, had given or- 
ders during four days for the supply of refresh- 
ments to above one hundred voters, and seve- 
nil other persons, and had also themselves been 
supplied with provisions at the plaintiff's house. 
The jury found a verdict for the plaintiff under 
the dfirection of the learned judge to find a ver- 
dict for the amount of his claim, if they were of 
opinion that the articles were supplied on the 
personal credit of the defendants. 

Godson having obtained a rule nisi for a new 
trial, 

Curtto^d shewed cause, dtstingiushing the 

F resent from the cases of Ribbans v. Crichett, 
Bos. & Pol. 264, and Loffhouse v. H^hnrton^ 
1 Camp. 550, as in those cases the provisions 
had been furnished at the request of the candi- 
date himself. 

Godson, contrh, contended that the contract 
was void, either at common law or under the 
statute 7 Wm. 3. c. 4. § 1 (the treating act), and 
he cited The Kinsr v. Pitt. The Kinfr v. Mead, 
Bur. 1335. SaUton v. Norton, Bur. 1235. 
1 Black. 317. 

Lord Lyndhnret, C. B., in delivering judg- 
ment said : — ^The Court were of opinion that 
the case 4iid not come within the operation of 
the treating act, inasmuch as the candidate 
himself hu^ had no share in the transaction. 
The fair construction of the words of the sta- 
tute was, that the act prohibited must be done 
by the candidate himself or his authorized 
agents. The authority of the candidate, in the 
present case, was expressly negatived by the 
finding of the jury. Neither was the plaintiff 
precluded from recovering by the common law, 
as it did not appear that persons supplied with 
provisions haa not before voted, or were not 
persons who had come from a distance, or that 
the refreshments were immoderate. There 
was no evidence to shew that the entertain- 
ment afforded by the plaintiff at the instance of 
the defendants, was of a nature amounting to 
bribery, but, on the contrary, the number of 
persons supplied compared with the sum claim- 
ed, excluded that presumption. Hughes v. Mur- 
shall, M. T. 1831. Nov. 24. Exch. 



BANKRUPTCY COURT OP RKFISW. 

A bankrupt cannot be arrested on a capias 
utlagatum in a civil action, while attending 
his fjffamination. 

This was a petition of the bankrupt, to be 
discharged from the imprisonment to which 
he had been subjected by a writ of capias vt' 
lagatum. 

Mr. Koe, for the petitioner, stated the facts 
to be (and they were not disputed), that a com- 



mission of bankrupt having been issued against 
the petitioner, he was summoned by the Com- 
missioners to appear before them, and surren- 
der, in the usual way. At this time he had 
been sued, and a writ of capias utlagatum had 
been issued against him. The petitioner at- 
tended the Commisioners at Liverpool, surren- 
dered, and was examined ; before he left the 
room in which this took place, he was arrested 
by an officer under the capias utlagatum, Mr. 
Koe argued^ that the petitioner stood in the si- 
tuation of a witness, and as such was entitled 
to protection from arrest on civil process ; and 
that the capias utlagatum issued in the action, 
which was merely for the recovery of a debt, 
was only a civil process. He cited e:F parte 
Temple,' 2 Rose, 22. 

Mr. Griffith Richards, for the repondent. — 
The petition proceeds upon the protection 
granted by the Court ; but the case has been 
argued for the petitioner on the ground that 
the bankrupt is m the same situation as a wit- 
ness : if this be not a civil process, he is not 
entitled to protection. A man who has been 
found an outlaw, is incapable of suing at com- 
mon law or in equity, and is put out of the pale 
of law. 

Per Curiam. You are aware that at law a 
plea of outlawry is only a plea in abatement. 

Mr. Richards. Yes; but it is not so in 
equity. The goods and chattels of an outlaw 
do not belong to the creditors, but they are 
forfeited to the crown : and it was decided by 

V. Bromhfy, 2 P. Wms. p. 269, that the 

crown is not a trustee for the plaintiff, who has 
no manner of riffht to the goods of the outlaw, 
until a grant of them be obtained from the 
crown; SomervUt v. ff^athins, 14 East, 536. 
Whilst the outlawry continues, the outlaw can- 
not have a locus standi in any court of justice. 
The arrest has taken place in a proceeding 
which commenced on a ci\il process, but 
which, by the outlawry, has been turned into 
what is almost a criminal process, — a process 
by which the plaintiff does nothing towards the 
recovery of the debt. 

Mr. ICoe, in reply. Tim is a mere question 
of personal liberty'. The process under which 
the petitioner was taken, was a civil process, 
for the {)urpose of enforcing a civil demand: — 
he is intitled to his discharge. 

Cur. ad, vult. 

His Honor, the Chief Judge Erskine deli- 
vered the Judgment of the Court. 

There is no express authority on this point. 
It seems that the bankrupt, whilst in attend- 
ance on the Commissioners on their summons, 
was arrested on a yrrii of capias utlagatum, by 
one 'Of his creditors, in an action of debt. The 
Court is of opinion that the arrest was irregu- 
lar, and that for tliis purpose the bankrupt has 
a right to come into this Court for his dis- 
charge. The protection of the bankrupt is 
two fold; first, by the common law, as a 
witness, and secondly, by the 11 7th section of 
the Bankrupt Act. He comes within the de- 
scription at common law, of persons competent 
to be >vitnes8es, and attending a court of com- 
petent jurisdiction to give evidence, llie ca- 
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piae in thU case Iff in Bubstance nothing but a 
process to compel the payment of money ; aB4 
we take the rule to be as laid down by Lord 
JMesdaie, in the Matthr of ff'illia/nt, on the 
Irish Bankrupt Act. ft is not to be considered 
on the mere form of the process, but on the 
real purpose of it. A bankrupt is entitled to 
protection from arrest for debt. £jf purte 
Parker, 3 Ves. 654. King t. Et/trariU^ 9 
B. &C. 652. ^all V. Atkinwn. 2 Rose, 196. 
Keas V. fFood, 4 Taunt. 691. An outlaw 
under a civil process is a competent wit- 
ness, but \mder a criminal process he is not. 
Hale's Pleas Crown, 199. The arrest on this 
occasion was irregular and unlawful, inasmuch 
as the bankrupt was entitled to protection from 
arrest whilst attending the Commissioners. 

The next ouestion b, has the petitioner a 
locus itandi m thi^ Court. Soukes v. Hoi- 
beach, 4 Bing. 419. Considering that where 
an outlaw comes into Court for a personal ad- 
vantage he would be stopped by his outlawry, 
yet for this purpose the Court is of opinion that 
an outlaw may be heord ; for the Court con- 
siders that this is not the priviley^e of the bA^s- 
rupt, but the privilege of the Court which he 
was attending, and the privilege of the creditors. 
Ligkt/oot V. Cameron, 2 H. Bl. 1113. Sparks 
V. Spmk, 7 Taunt. 311. Besides, it is against 
the whole policy of the bankrupt law to suffer 
an individual creditor to take an advantage of 
the bankrupt's attendance on the Commission- 
ers to ») through his examination for the be- 
nefit of all his creditors. Therefore, both as 
a witness and as a bankrupt, it is for the bene- 
fit of the creditors that the bankrupt may freely 
attend the CommiBsoners. In tnis cmttf tw 
Court is of o^nion^ that it is the privilM^ of 
the creditors, m the same case as tne piMfege 
of an attorney is the privilege of the client. 

The bankrupt to be discnarged, and as to 
the costs of the petition, they are to be taken 
out of the estate of the bankrupt, he being dis- 
charged on the privilege of his creditors ; he 
himself has no focus standi in curia ; he is dis- 
charged for the benefit of his creditors, who are 
to pay the costs of the petition out of the es- 
tate. Exparte Helsley. H. T. Jan. 19, 1832. 
B. C. 



PRACTICE. 

On the 12th of January, 1832, this. Court 
had made and published certain rules, and a 
particular form was prescribed for the ^plica- 
tion for ^fiot. On tne 13th of January, a soli- 
citor at Worcester had sent up from that city 
the usual petition for a commission, and the 
other usual papers. On the 14th, thesQ^^pers 
were taken to the Bankrupt Office ; but me se- 
cretary objected to give a fiat, by reason that 
the papers asked for a commission, and did not 
ask for ft j^^ lu fact, the new rules had not 
reached norcester when the docket papers 
were prepared. The secretary gave the agent 
four days to send down the papei^ to Worcester 
for correction in the tecluuciu objection, and 
return them to the office ; and they were alter- 
ed and returned in time. 



On the 16th January, 1932, a sc^citor in 
London applied for a fiat, to be executed iu 
town, ana insisted upon his right to prece- 
dence. 

Mr. Cutkbert Romillg now appeared in sup- 
port of a petition by the country petitioning 
creditor, stating the preceding facts i and ar- 
gued that he was, under tl^ circumstances, 
entitied to precedence. 

Mr. Montagu opposed the petition on be- 
half of the applicant for the town comnunion. 

The Chief Justice delivered the opinion of 
the Court to be, that tiie petitioning creditor 
from Worcester was cntiUeid to the Sat, 

The other judges concurred wiu the Chief 
Justice. Ejtparte Stewart, H. T. January, 
1833. B.C. 



ATTOAKIES' ADMITTANCE. — P&ACTlf:B. 

Mr. f^yijtht, , on the part of a solicitor, 
moved, on the usual affidavit of his being an at- 
torney of the Courts at Westminster, that he 
might be admitted a solicitor of the Court of 
I Bajnkruptcv, without personal attendance, he 
being confined to his house by illness. 

Per Curiam. Let him sign the usual notifi- 
cation of his desire to be i^mitted a solicitor 
of this Court ; and let it be accompanied by an 
affidavit, to be sworn before a Master in Chan- 
cery, of his signature thereto. H. T. Jan. 1832. 
B. C. 
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aXTTINOfi OF THE BANKRUPTCT COVETS. 

The Court of Review has af^ilied to the 
8ociety of Staple Inn, for leave to hold 
its Sittings in their Hall during the vacation. 
It is important that neither tibis Court, nor 
the Subdivision Court, should sit in the city. 
The neighbourhood of the Inns of Court and 
Law Offices is obviously the fittest place for 
the convenience of both branches of the 
profession : it is also in .the centre of the 
metropolis. But for tiie accommodation of 
commercial creditors in proving their debts, 
the commissioners might continue their ait* 
tings in tiie city. The most conyenient site 
for all the superior Courts, both in and out 
of Term, would be the Rolls Estate. Th^ 
residence and gardens have long been un- 
used, and the ground they occupy, with the 
houses opposite the Law Institution, would 
aflford ample space for all the Courts and 
Offices. 



BAMKEUFT DIVIDENDS. 

A Statement is to be made to the House 
of Commons, of the aggregate amount of 
dividends ordered by the late Lists of Com- 
nussioners for two months anterior to the 
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1 1th Jan. 1832, distinguisbing the ftmounti 
under each List ; and a like statement for 
two months anterior to the 11th Jan. 1831. 



CONTEMPTS IK BQUITT. 

This bill has been read a second tame, and 
committed. 



OBITBBAL BB0I8TBT BILL. 

This measure has been postponed till 
Wednesday the 8th of February. Further 
petitions have been presented against it. 



ABBITBATION BILL. 

The beneficial effects anticipated from 
this bill have been urged by Lord BUenbo- 
rough to be extended to tiie East Indies : 
but Lord Tenterden considers that such ex- 
tension would be better effected by a sepa- 
rate act. 

The bill has been committed to a Com- 
mittee of the whole House. 



PBOPBBTY TAX. 

The motion 6f Colonel Torrens, for repeal- 
ing such taxes as have the effect of lowering 
the profits of capital, and the wages of la- 
bor, and for substituting in their stead a 
modified Property Tax, stands for Tuesday 
the 6th March. 



AN6T^RS TO QUERIES. 



would therefore altogether repel' the supposi- 
tion of the legatee being only entitled to one 
bequest on account of ,the eimHitrilp of value. 
Th« fact too of the legacies- not being, as in 
the case stated, ejutdem generii, has always 
been considered by the Court as clearly shew- 
ing that the testator intended both legacies to 
take effect. The principal authorities whicli 
bear upon the points are, Hot/ord v. /Frfotf, 4 
Ves. 7&— 91. fTindhatn v. fVtndham, Fmch. 
Rep. 267. Maiters v.Masiers^ 1 P.Wms. 421. 3. 
ffooley V. Hatton^ 1 Bro. Ch. Ca. 389, n. 

COPTHOLO PATHBKT OF FINB. P. 168, M/^. 

There is but little doubt that the admission 
of the trustees, will be the same as if the several 
tenants for life were admitted. Before the trus- 
tees can carry into effect the intentions of their 
testator, they must get admitted to the pro- 
perty; and I therefore think, that the expense 
of thdr admisiipn ought to be paid out of the 
eiMB$ and that no part of it can be charged 
to &Y particular indiridual. X . 



LJIV OP PROPERTY AND CONVEYAKCINQ. 
OBYISB. — BBSIDUB. P. 152, Qfith. 

I think J. 0. J. and E. J. took the devise and < 
beouest of the freehold and leasehold houses, 
and adso an equal share of the residue with the 
other children. This case cannot be caUed 
such a repetition of legacies as would be suffi- 
cient to rebut the |>re8unmtion (arising from 
the literal construction or the will), that the 
testator intended both devises to taJce effect. 
It has frequently been decided, where two 
sums of money, of the same amount, are given 
simpliciter by a will, that the legatee is onfy 
entitled to one of them ; but where two sums 
of money, differing in amount, have been ^ven 
by the same instrument, they have invariably 
been considered as accumulative, and conse- 
quently that the legatee was entitled to both. 
There is another fact in the case stated, which 
weighs considerably against the legacies being 
viewed as a repetition, vix. the houses are stated 
to be worth about 1400/. each, and the residue, 
ftxelurive of such bequests, to be about the 
same value ; but the residue is to be divided 
into eig'ht different shares, which would reduce 
the Aares of J. O, J. and E. J. to a sum con- 
siderably less than the value of the houses, and 



COMMON LAW. 
LETTBB OF ATTOKNE Y. — BE VOCATION. — P. 204, 

anti. 

Qearly the power is revoked hyj4.*s death — 
the trustee coiud only have sued in t]ieass'g'n<tr's 
name, in his it/etime, (except under circum- 
stances, as in 8 Bar. & Cres. 395) ; if the trus- 
tee were to act now under the power, he would 
parhapa. render himself liable, as executor, de 
son t^M* I think the debts can only be sued 
forik 4be name of ^i. representatives, for the 
benefit, perhaps, of the trustee, if he has ac- 
cepted the assignment, and it is otherwise 
good. X. D. 

JUDGUBKT. — TBOVBR.-«BAB. P. 204, ontk 

I think X. P. will find on reference to 
Chitty's Pleadings, that it is a good plea in tres- 
pass, and trover, that the pluntiff has brought 
another action for the same thin?, and obtain- 
ed judgment. ^ I think that B. has made his 
election, but if he had given notice to the 
auctioneer, and then sued him, he might have 
been better off. 5 Esp. 103. 



SCIBI TACIAS. — INTB&BST. — COSTS. 

ant^. 



p. 204, 



The scire facias is only a continuation of the | 
action^ and the proceeding must follow the 
jud^mnt ; neither interest nor costs of the • 
revival are recoverable in the scire facias ; the 
only remedy for the interest, is byan action on - 
the judgment. 

STATUTE OF LIMITATIOVS.— DBATH. P. 204, 

ant^. 

1. fFl S. IB referred to Forrest v. Doyias, 
4 Bing. Murray v. East India Company,^ Bami 
&iUd.l36 8B.&Cre8.286. 



236 



Qfuries, — MUcelhmea, 



2 I consider the debt is not burred by the 
statute of limitations. In an action by an ad- 
miniBtrator, it was hojden that the statute of 
limitations begins to run from Uie time of 
granting letters of administration, and not 
from the time the debt was first incurred. Fide' 
Bam. & Aid. 204 5 TWd's Practice, 1. p. 17, 
8th edit. 

I would also observe, that a bare ackupw-v 
ledgment of the debt, and that of the slightest 
nature, is now deemed sufficient to prevent the 
operation of the statute. See Doug. 652. 
2H. Blaek.340. 2 Term Rep. 760 ; and Impey's 
Prac. Com. PI. But it must be in writing. 

H. B. A. I 



QUERIES. 

COitMON LAW. 
STATUTE OF LTMITATTONS. 

Will the statute of limitations operate in 
favour of a person who leaves this country for 
France, for the purpose of avoiding h» delitt,' 
and returns after the expiration of six years ? 

T. P. 



tice to the master of his intention ? and what 
proceeding could be taken by a master for his 
so doing ? H. B. A. 

FEBB OF BFEOIAL FLEAOERS. 

Can a special pleader bring an action of 
assumpsit against an attorney, for recovery of 
fees payable in respect of declarations and 
other pleadings drawn for him and at his re- 
quest ? A certificated conveyancer may main- 
tain assumpsit for work and labour^ to recover 
his fees, as appears from the reported case of 
Davis V. Si^iy, SO. & R, 7 : but a special 
pleader, it is conceived, would be looked upon 
as u barrister, and consequendy could not re- 
cover fees. G. A. R. 



STATUTE OF LIMITATIONS. — LIS PEITDENS. 

A. B. (not a trader) devises his real estate 
to (7. />., in trust to pay the rents thereof to 
certain relations till the death of E, F, ; and 
then to sell same, and divide the proceeds, 
without providing for the payment of ms debts, 
and dies leaving no personal assets. €, D. 
who was also executor, proves the will; and- 
being much pressed by the crediton, is ad- 
vised to file a Din in Chancery, in which 41 the 
particulars of the estate, and all debts due from 
and to it, are specified. E. F. lives ^fteen 
years, and the estate is then sold. Does the 
Dill filed by the executor keep alive the credi- 
tors' debts? or are they barred by lapse of 
time, they not having taken any steps them- 
selves during that period ? . A Reader. 

TAXES. . 

Is a house in which furniture is left, though 
not inktidked, liable to pay ftiM parochial rates ? 

. T. P. 



PARISH REOISTERS. 

Can the incumbent of a parish be compelled 
to give a person access to the register nook, 
and to make such copies therefrom as may be 
required ; and on his refusing to do so, what 
proceedings can be taken to compel him f As 
the register book may be said to belong to the 
parish, and not to the cler^man, w^M the 
churchwardens be justified in allowing the 
copy of a register to be taken ? 



MASTER AND SERVANT. 

Will a contract made by a master vrith his 
servant stand good, if not reduced to writing ? 
and is a master justified in turning away ms 
servant, without nrst giving a quarter's warn- 
ing? and on the other hand, can a servant 
leave lus master without giving a quarter's no- 



EXECUTION. — FIERI FACIAL. 

An action having been brought in the name 
of the clerk, against the commissionen of a 

■■ certain turnpike road, and a verdict recovered 
against them, can the sheriff, under a wTit of 

fierifycm, levy upon the tolk, by taking pos- 
session of the gates, or giving notice to H^e 
collectors to pay the rents to him untfl tHe 

' damages and costs arc satisfied ? W. T. 

LAW OF LASJ>LOHJ? ANJ> TMNANT. 
I.BASK. — COVENANTS. 

A, demised to B. the lease of a house, in 
which was contained the usual covenants for 
repair, without any exception as to fire, and 
other unavoidable accidents. B, insured the 
house, but not sufilciently^ and it has been 
burnt down. As this was an unavoidable .acci- 
dent, is B. compilable to rebuild the house, 
or to answer the v&lue in dsnmgiw ? 

H. B. A. 



MISCELLANEA. 



ANCIENT MODE OF LEGAL RETAINERS. 

" Lady Kent articled with Sir Edward Her- 
. bert, that he should come to her when she seat 
for him, and stay vrith her as lonff as she would 
hiive him ; to which he set his haad :' then he 
articled with her, that he should go away when 
he pleased, and stay as long as he pleased,; to 
which she set her hand." 

In Aiken's Life of Selden it is observed, — 
" When I read this passage, I was at a loss^ to 
conceive what was the nature of the connexion 
between her Ladyship and Sir Edwvd : but a 
l^B^il friend suggested to me, thi^t the latter, 
who was an eminent lawyer, was probably re- 
tained for his advice by Lady Kent, at an an- 
nual salary. And be produced to me examples 
of deeds granted for payments on the same 
account, one of them so late as the year 1715.*' 

JUDICIAL POLITENESS. 

Sir James Dyer in bis Reports, after stating 
the opinions or himself and some of his bro- 
thers, adds, not very urbanely, "-but Baldwin 
was of a contraiT opinion i though neither I, 
not any one else, l bdieve^ understood his refu- 
tation.'^ iCprnmunicat^d bf H. B. A.) . 
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*' fiQo4 viagia «d ifoa 



Pertinet, et aMcire maloixi esti^iyitaiDQs." 



HORAT. 



GRIEVANCES T^ THE PUBfJC AND 
THE PROFESSION IN THE COMMON 
LAW COURTS. 

No. H. 

.COMMOK JVBY JOm AT TBX SFXCIAL JUBT 

QITTINGB. 



FRXS AXO DBLAYS OF OFFICB.' 

Wb haye received aeveral oommunicatioDfi 
•n tiie inoonTenieDce and ezpeiute of placmg 
a certain number of Common Jury caoses in 
the list for trial dnring tihe sittings at which 
Special Juries are summoned. We are aware 
that the ten or twelve causes specifically ap- 
pointed for akxj gi¥en day» may unexpeeled* 
ly, as to many of them, be settled or post- 
p<med, — ^that others may occupy a smaller 
portion of time, than had been calculated : 
and thus the Judge may be obliged to ad- 
journ the Court at an earlier hour than usual, 
for want of business. It is consequently a 
ekoice of evils; but we think the present 
pbya is clearly much more injurious to the 
puUic and the profession than another course 
which might be adopted, and which we pro* 
eeed to point oat. 

We presume the intention of the Court is> 
that a suffident number €fi Special Juries 
should be appointed, and that the patties, 
witnesses, and their friends and legal ad* 
viBer8-*-as WeU as the jurymen themselves, 
^-»should not be required to attend day by 
dayunnecessaiily. The number of causes 
appointed are calculated on an average to 
occupy the day. If this calculation has not 
beett made on due consideration of the ge- 
neful extent of business, it ought to be 
•aenled. 

We eonoeivie, therefore, that ^ neoeasary, 
9Pfl or ^yf} additirnal i*auit?^ tf^ o nld b g ad- 
ded to the Special Jury list, jis for less ob- 

KO. LXIX. 






jectioDable than a comparatively numerous 
list of Common Juries. It may be true, ihat 
as the practice now stands, the payment of 
one guinea per day to each of the Special 
'Jtuymen in attendance, is a burden not at- 
tacning to Common Juries ; but the refonn 
recommended by the Common Law Com- 
missioners in this respect would remove the 
objection. The suggestion is, that the Spe- 
cial Jurors should be summoned in rotation 
only, in the manner of Common Juries, and 
that having served the office in a given pe- 
riod, they should beP exempt from attend- 
ance within that period; and the fees of 
Special Jurymen are reccHnmended to be 
«holi*Mk 

It certainly by no means follows, because 
-mio iuf the parties has inctnted the expense 
of a Special Jury, that the number of wit- 
nesses, or the expense of trying the cause, 
must necessarily be greater than a case 
tried before an ordinary Jury. At all 
events* making ample allowance for any 
diffetfence in tbese reipects, it ia manifestly 
less ol^ctiondbki to appoint one or two 
more Special Juries each day, tiian to ap- 
pend a hst of six or eight common actions, 
and hav^. all ,the parties connected with 
them in. attendance, uncertain whether they 
will be required or not. The loss and in- 
eonvenience to the Common Jury is also 
unequal and oppressive. 

We know that in many instances (taking 
both sides of the cause) twenty witnesses 
have been in attendance for several days, 
many of them brought from considerable 
distances, and all at great trouMe and loss. 
Occasionally it lumens that the subject- 
mattefir in dispute is of less amount than the 
expex^ thus uimecessarily incurred. And 
we incline to think, that it is from errors of 
this kind in the arrangement and despatch 

S 
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Grievances.-^ Notes on the New Rules in the Common Law Courts, 



of business, that a considerable part of the 
outcry has arisen regarding " the law's de- 
lay/' 

Bdt we would toy more :— If the difficul- 
ty between the attendance of Special and 
Common Jiuymea cannot be adjusted,-^it 
would surely b^ better that the labours of 
the Judge and the Counsel should somf^ 
times terminate a little earlier in one.dby, 
and be extended on another, than that the 
enormous expense and annoyance to which 
we have adverted should longer continue^ 



We had intended to enter upon the sub- 
ject of the delay occasioned by writs being 
returnable in term only ; but having deferred 
for some tima the following letters, which 
may be appropriately placed in the class of 
general " Grievances," we here insert them. 



^ This enquiry b not made $o much with tbe 
new to complun of the payment of the fee, a» 
it is to ascertain the right to demand such fee 
for searching a book, the private property of 
the cleric, kept in a public office, ana wfiich 
cannot be given in evidence. Q. 



FBBS OF OFFICE. 



'(f* 



It 18 well known, that the stamp act, so fi^ 
as it imposed duties on proceedings (generally) 
in the Courts at Westminster, has been re- 
pealed for many years. A subscriber, there- 
fore, begs leave to submit the following queries 

fWit By what legal or lust authority does 
theClerk of the Jud^ents m the King's Bench 
now demand Sri. for entering each plea of ge- 
aeral issue in the book ; and^ought not it Co be 
2d, only. 

Second. By what like authority do the Prp. 
thonetarie^ In the Common Pleas now cham 
2f . for filing each simiLir plea ? An&yrSSlSi 
sum ought It fo be? * - ^'^f^W 

Third, Do not the Judges' Ckrks in the 
different Courts now chaive too much for sum- 
monses, orders, &c. ? and what are the proper 
charges ? *r tr- 

No duties attach to any summons or order, 
and yet the charge is the same as formerly. 
The plea books used (until the duties were re- 
pealed) to be stamped, and to each entry 6f 
plea was attached a fourpenny stamp, and to 
each summons and order a stamp accordinir to 
the nature of it. The Clerk of the Judgments 
m the King's Bench, evidently receives 4</. ex- 
tra on every plea entered with him ; but] how 
far the otherfcharges may be improper, or how 
the funds raised thereby are appropriated, I do 
not correctly know, though I believe ^ey are. 
or ought to be, paid into the public treasiiv. 

I shall feel obliged if any of your correspon- 
dents will inform me whether persons are coip- 
pefled, and by what authority, to pay for search- 
ing the booh inotthe files' of preeipeg) referring 
to the precipes kept at the Bill of Middlesex 
Office. 

^It should be stated, the 6<^. paid to the derit 
of the above office for searchii^ the book is a 
fee w/^4f belonging to him ; but the W.'paid 
for searching the files of precipes belongsto 
government, by whom Ms salary is pdd. 



'biCAYS AT TUB CHIROOBAPHBR'S OFFICE. 

Knowing your desire to put down every ob- 
jectionable practice in the legal profession, I 
take the opportunity of making you acquaints 
with one at the above office, which it lis tim^e 
should be noticed. It is ffeneially known to 
gentlemen in the profession who have any 
practice in passing fines, that on leaviiuf the 
caption, &c. at this office, one month is the 
usual time taken to make out the indentures 
of fine (the work often ihinutes) ; but the prac- 
titioner may be accommodated in a week, on 
payment or expedition money. Now, were 
the clerks, or deputies, (for the chirogra- 
phers themselves are never there at all) to 
attend the office at the proper hours, the whole 
business might be easily effected without any 
•* expedition" whatever. But this is not all : 
for on gdin^ for the fine which has been b^ 
spoken, *'with expedition," on the day ap- 
pointed, the particular clerk wanted has not 
arrived, or has not prepared the indentures, 
and the applicant must call again. Some 
means should be taken to put an end to com- 
plaints of this nature, and the exposure of 
them may have some effect in doing so. I hava 
similar complaints agtdnst other offices, to 
which I shall, on a future occasion^ call atten- 
tion. B. B. C. 



•- 



NOTES ON THE NEW RULES OF 

PRACTICE. 

AccoEDXjro to the'plan of this work, it be* 
comes our duty to make some remarks on 
the New Rules promulgated in the oouiae of 
Hilary Term last* and which wiU come into 
operation on the first day of Easter Tena 
next,* in the Common Law Courts. 

^ The object of the first rule, which ia sub^ 
divided info one hundred and ten sections, 
is the mere assimilation of practice in the 
three superior Commpn Law Courts. On 
them we shall observe on a future occa- 
sion, and at present confine ourselves to 
some remarks on the seven remaining rules, 
which are entirely new. They are, however, 

generally so dear as to afiToxd Uttl«i rpom for 
observation. , 

««^ • • • # ' 

The second rule, requiring the indoneii' 
ment on process of the amQunt of debt and 
cqsts demanded by the phdntiff, will no doubt 
be useful in preventing costsfr^un bdngnn- 



* SeeffNr^,p.224. 
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Aecettarilj incurred. • Whether the rule iv 
compukory or only directory, nuiy perhaps 
be open to question. If it should be held 
oompuhory, then, we presume, the omission 
of the indorsement will be such an irregu- 
larity as win be a ground for setting aside 
the proceedSng, and making the attorney |n 
most cases pay the costs. 

The next rule (the third),, which allows 
pliuntiffs in country causes, in Hilary and 
Trinity Tenns» to declare ie bene esse four 
days after the end of the Term, as of such 
Tenn, removes in some degpnee the delay, to 
which the plaintifF was in sereral cases sub- 
jected by tibe operation of Rule 10 T. T. 
1 831 ^. By that rule, the plaintiff not be- 
ing allowed to declare de bene esse till six 
days after the service or arrest ; where either 
of those acts were done only six days, or 
less, before the end of that Term, he could 
not declare as of that Term, and consequent* 
ly was not entitled to a plea of that Terms 
Now being allowed to dedare as of the pr^ 
vious Term, be will, by the operation of Rule 
7T.T., 1831 S be entitled to a plea of that 
icnn* 

As to the omission in declarations of the 
recital of original writs, required by the 
fourth Rule, it may be observed, that such 
omissions existed already in actual practice, 
except in ejectment. . 

The fifth Rule, requiring the bail-bond on 
the attachment to stand as a security » where 
the plaintiff has lost a triaTln Ihe Term after 
that in which the writ is returnable, is a 
great advantage to the plaintiff, who pre- 
viously could only have such additional se- 
curity where he had lost a trial in the Term 
in which the writ was returnable. 

Hie two following Rules, the sixth and 
seventh, as to the expenses of witnesses, aije 
very usefol, and were recommended by the 
Law Commissioners. 

Hie last Rule, with respect to reckoning 
days, directs, that where " the last day shall 
happen to fall on a Sunday, Christmas-day, 
Good Friday, or a day appointed for a pub- 
lic fost or thanksgiving," that day shall be 
omitted in the -ealculation. It is rather re- 
markable that some provision should not 
have been made in this or some other Rule, 
for the mode of treating the days between 
the 'Hiureday before, and the Weiteeday after, 
Easter-day, when they foil within Easter 
Term, which, by 1 W. 4, c. 3, § 3» are to 
'* be deemed and taken to be a part of such 



* 1 Monthly Rwofd^ (Jiuifi). 176, 

* lb. 



Term, although t^eo^ shall be no sittings in 
Banc on any of such intervening days^*'..-:- 
Whether they are to be treated as Sundays 
or not, remains still to be decided. 



IMCONVENIENCE OF TRANSACT- 
'^'^NO BANKRUPTCY BUSINESS IN 
THE CITY. 

hf our last number we noticed the incon- 
venience of holding the sittings of the Courts 
of Review and Subdivision Courts in any 
other place than the neighbourhood of the 
Inns of Court and Law Offices. We have 
now to observe upon the equally great id- 
convenience and hindrance to business a- 
rising from placing in the City that depart- 
tatVit of the offices of the Court of Review 
in which its orders are to be drawn up— 
where attendances to settle minutesmusttake 
place — where petitions must be answered 
and filed, affidavits searched for, filed, and 
copied, — tbe state of the' paper seen, — ^and 
where other business is transacted, wholly 
distinct from the matters in progress, in 
Xoiwafiata before the Commissionen. 

A large body of the mc^t eminent prach 
titionera have presented a memorial to the 
Court of Review, in which they have points 
ed out; that all the pubUis law offices bcdn|p 
in 1^ neighbourhood of Chancery Ikne^ the 
M61^'burrent of business lies there, and 
that it if impossible that it can be dispatch- 
ed at so little cost, or with so mucb proper 
attention and speed as heretofore, if a great 
branch of it is to be conducted at a distance 
from all other engagements. 

They have urged, that there can be no dij^ 
qilty of any amount in so arranging as that 
siicH Registrars as attend on theCoi^of Review 
might draw up its orders and transact its busi* 
ness in the same neu^hbourhood as heretofore i 
ai^d that there can be no sufficient reason for 
this department being associated with the placf 
where the commassionen are performing ato^ 
taUy distinct du^. 

^The officers or the Court of .Review perforqi 
the business of all Enffland and Wales— far thjp 
greater proportion of which comes from the 
country, and not from the city of London ; and 
even as to town business, the practitioners 
in ^e city are necessarily in constant attend* 
ance westward, and in most cases will rtill^ 
even in this branch of business, be obliged to 
come thither for the purpose of swearing aQ- 
davits^ searching the secretary's office, attend- 
ing the Courts Counsel, Accountant-General* 
&c. — and can» therefore, transact Uie whole in 
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< See Dowlinff** Statutes. 3 W, 4. p. 9, 
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a eentnl positiob, as easily as elsewhere, and 
indeed more so. 

Tbe memorialists further submitted^ that 
there was abmidant accommodation in Quality 
Court for the discharge of this department of 
ihe Court's functions ; and if not^ the same 
mifht easily be procured. 

Id sopie matters of constant reemrenc^ Ihe 
. separation of the department for drawing i^> 
Ihe Girders of the Court to a distance from the 
Secretary's Office, is peculifffly inconvenient 
and dilatory. For instance, the proceedins^s 
(for tjie most part merely formal, and capalne 
of being done any where) which are oftok ne- 
cessary to be taken preparatory to issuing the 
Jhtt and which being tormerly done 4n one 
€»ffioe (where priority between applicants was at 
<mee determined^ before incurring any expense) 
formed in substance one operation :— this pro- 
. cesa is now divided between distinct offices, in 
, distant parts of the town, each part requiring 
.to be formally perfected before any progress 
can be made in the other. ^ 

' The most common case of tins sort is that %f , 
' superie^g a previous una^judicated Cottftb- 
si«»<ff flat, for the pnipoee of strikinga li^ 
doekit I whidi can now only be accomplished 
by proceeding after the searches and affidavit 
An Southampton Buildings, to make attendances 
to bespeak and afterwards procure an Order in 
'the "City, before the party can make any pro- 
ffress in the sabstanmd business— that of stift- 
•vtg a iMw docket. 

: Wherei, by the practice, the case requres 
jnentkMnag to the C!oiirt (gs in the case ef di- 
recting a second commission to the old peti-i 
JJKmlog credi^r), the operation becomes dou^ ' 
|>lycumbh>il8 and dOatory, inasmuch-it^Ket^ewf 
'the attendances' in the (My, must intervena & ' 
attendance in Westminster Hall ; so that the 
'«ro<ieediAg, instead of being, as formerly, easi- 
er and at once executed, occupies at least three 
•ftiys, and occasions several attendances at dis- 
tant points. 

It was therefore submittedtotheCourt, that at 
'least an the movements attendant on the docket 
might easily be conducted at the office in Qua- 
lity Court; and the interest and convenience of 
'both suitors and practitioners required that the 
conduct of ail the ordinary business of the of- 
fice of the Registrars attendant on the Court 
of Review (as totally distinct or easily separated 
irom the functions of the Commissioners in 
town bankruptcies), should take place in the dis- 
trict where the other business of the ^rKole. 
country is done ; and that a different arrange- 
ment would not only be a serious annoyance 
to the profession, but ultimately occasion addi- 
tional expense to the suitors, inasmuch as m^^y 
of the necessary attendances at the Registrv^s 
Office for searches, filing affidavits, &c. are now 
made without any specific remuneration in 
costs, which cannot m justice continue to be 
the case, if practitioners are called upon to 
discharge such duties in a quarter of the town 
-distant Irom their other engagements. ^ 

Td this memoriaT fKe^lbDowing aniw^Crj 
has failB returned: j 



^ The Judges, iii making Ae Itiiles and 
Regulations for the Registrar's OfBce, took 
into mature consideration the subject of this 
memorial, and regretted then, as they do 
now, that they have no optipn, for want of 
the means of providing for the expense of 
another ofiice for tiie registry in a more 
convenient sitantifni/' 

A petition to &e House of Commons has 
been prepared, and is now receiving 8ig;na- 
tures; and if tile Bankruptcy Cotnrt be real- 
ly nnabfe, on account of the expense, to alFo^ 
tiie means of conveniently transacting its 
business, we trust that Parliam^iit wiH soon 
enable it to do so. The Practitieners who 
have promoted this improvement, deserve 
the thanks both of tiie public and the pit^- 
fession* 



THE COMMISSIONS FOR ENQUIRY 

INTO THE LAWS. 

« • 

Ta the EdUor rftke Legmi Ofecmr. 
Sib, 

I am one of those who have always 
eonsidcrad that &e appointment of Commis- 
sioners to enquire into our laws, was of 
great importaiiee; bnt I shattbe glad if you 
will allow me to^ ask one or two qu^tions 
rejecting them. Are they to l^ oonai- 
desed Oovisimnient officers, or not ? If they 
are, why are not their measures bronght 
forward, or at any rate supported by Go- 
vernment, and not left to the imasssted pi- 
lotage of «ny member of either House who 
may choose to take them up ? The public 
money cannot be better employed, in my 
opinion, tiian in furthering the great cause 
of refprm in our laws ; Imt if it is so em- 
ployed,--if proper men ai« selected,— why 
are their suggestions not acted upon? I 
have no fault to find with the Commission- 
ers, — more especially with the Common Law 
Commission ; but I should be glad to leam 
wheth^ their labours are not useless, if they 
are to be confined to the eating voluminous 
reports. ' I would also ask, why the Real 
Property Commissioners do not make their 
tliird report ; but that I have answered this 
question by the first part of this letter. 
How long is this to last ? I nm. Sir, your 
obedient- servant, • z. 

.T^le^Fa.7,lBZ2. 
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THE NEW BANKRUFTCT COURT. 

BneSneu €itke Regriitrar'i Ofiee. 

Pkat make your readers aw«ire of the great 
inconvenience which will arise, if the pfam goes 
on of transacting the business of the Court of 
Review, drawing up its orders, fifing affidavits, 
&c. in the dty, contrary to the arrangements 
of every other court of record. 

The separation of the Redstrar's Office from 
the Secretary's, is particiuarly inconvenient, 
as yon inll perceive by the following calcula- 
tion of the comparative time employe accord- 
ing to the oM and new process, in annulling 
an old commission noi g'azetted, and obtuning 
a docket to the former petidomns' creditor. 

There is no reason ipniatever wny the Regis- 
trar's Office, ** regnrdt the Court tf Review, 
^ould not be in Quality Court. 
Comparative time, under the new and old ar-' 
rai^ements, and length of attendance, for 
an agent m Chancery Lane, supersedinjp an 
old nna^jv^cat^ commission, and struing 
a fresh docket iiue*- 

Ist day. Attendinsp, searching, and mak- 
ing affidiavit in Quuity Court 
Journey to city and back, filinjr 
petition for new docket, and 
affidavits, and bespeaking office 
copies ------ 

j}d day. Attending there for office copies, 
and tiimice to Wefitminster, to 
move {Court up) - - - 
dd* day. Attendins^ at Westminster, get- 
ting order pronounced - 
Journey to city, bespeaking or- 
der (promised for next mom- 
ii^) ------ 

4lhday. Attending for order (''notrea- 
dy,"— ** call again") - - 
Attending in anemoon, obtain- 
ing order - - - - - 2 

Attending in Quality Court with 
order, and striking new docket 

16 

On the oki jHan^ when the business was 
all done together.' 

rAttendinff at 10 o'dockj aearch- 

ing, m^inf affidavit, &c. 

Attending llmtminster, getting 

Ist* day,/ matter mentioned, and order 

2 hours. I promised - - - - - 

J Attending back at office (before 

I 12 o'clock) with brief, leaving 

V p^>erB for order and docket - 

\TikHB engaged in mU two AMir#}»- 

fiabace agttiMt te »BW phn, 3 { dsffs 
and id miles. T. 
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Feee on Bankrupt^ Certijioato^ 

On passing a bankrupt's certificate before 
one of ti^e new Conmussioners, the sum of 
tbree potmds was demanded. This being a fee 
(if paid at all) to be paid by the bankrupt, I 
insisted that it could not be demanded; the 
words of the act being (§ 47)> that the assig- 
iMies shoald pay three pounds for eac^ «9tting, 
mtl^Miit mentHming die certificate : Mit I was 
teld, the eertSficate wevid not be signed will^' 
out, and that the fee bad been sanctioned Iry 
the Judgfes of the Cotut of Review. I ttiet^ 
fore submitted : but as the question is of im« 
portance to many, perhaps some of yonr^corres^ 
pondents will give their ofnmons, whether the 
fee he tegally demaadable ; and if it is, wfaethef 
the assignees are w are not bomid to pay It. 

P. 



' Official Jstigneei. — Law Proceedings. 

Xbe official asi^gBees are, it appem, tohave 
a voice, if not the sole voice, in the mouspe* 
-vment of the bankrupt's property, in direCimg 
t^i*piBmenoeinent and defence of actioiis, ftc* 
Are they to be liable (eitl^sr jcHutly, sblely, or 
not at all) for the expenses to be incuilsad I 

TkuM is an ia^portant question to the cb-on* 
signees, as commissions are frequently lakea 
out with the obMCt of recovering some parts* 
cular land, which object fedls, and the ■saignees 
ai?e left to bear the expense between theaou 

JA.E. 



Country Commiesionen. 

' Permit me to make a remark m connectiot 
Vjth.your Notes on the New Bankrupt Act 
Bytie^l & 2 W. 4. c. 66. § 14. it is enacted. 
*^That the Judges map be directed by the Lord 
Chancellor, from time to time, to return to him 
the names of such number as he shall think fit 
to require, of barristers, solicitors, and attor- 
neys, practising in the counties to the said 
circuits belongu^;" to whom, on approval^ 
fiats, not directed to the Court of Bankruptcy^ 
shall be directed, in rotation, to act as Com* 
i^jssioners. From this, it would seem compe- 
tent for, and not compuleoty on the Lord 
Chancellor, to require these i^etums ; and in 
the event of his faiUng so to do^ the 16th sec 
appears to allow country Commissioners to be 
appointed as at present (?). One reason of the 
alternative was, probably, to allow time for the 
Judges to make the returns, which could not 
ti effected by the time appointed for the ope- 
ration of this act to commence. 

Hie 51st sect, evidently is not intended tQ 
apply to country Comnusuoners ; but to ren- 
W such a construction avaSable in practice 
the words "of the Court of Bankruptcy'^ 
should have been inserted after "depu^ re- 
gistrar." Th^ is one of the omissions or this 
novel piece of legislation^ which, if not reme- 
died, by passiitf m the present session a short 
act "to amenahnd exflain,** will bear hard/er 
on attorneys and solicitors, than the act of '6 
Geo. 4. upon wluch it professes to improve. 

il. H* H» 
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RSMARKABLE TRIALS. 
No, IX. 



BIEMBAUER'a CASK. 






In 1805, FnucU Salis Riembauer iru wp- 
pointed aaaistvit deivvman in the ckuroh of 
Upper Lauterbach. He had filled a siimte 
situation for seveml vears before, mvaiioni 
oUier churches. He nad brought with him to 
Lauterbach a high chailbcter for intelligence 
and polemical abuity, as well as for the fire and 
unction of his discourses, and the extreme 
sanctity of his Ufe and conversation. His ap- 
pearance was prepossessing, lus statuva'wl, 
the expression of his countenance serious but 
Duld^ ms conversation eloouent and instructive. 
A peculiar appearance or humility seemed to 
characterize afi. his movements : he- walked in 
ffenenQ with his head simk down, hi* eves; 
Salf closed, his hands reverently folded on nis^ 
breast **^ , 

' His high reputation, however, though 'gene-i 
nl^ was not universali most of his huaiiirs 
^MHiffht him a saint, but some doubted. * hij^ 
port nad at one time been In circulatioft ml 
Ml former colleague at Hofkirchen had waraed 
his successor that he was little better than a 
wolf in sheep's clothings and some of the 
more prudent among the rude forefathers of 
the hamlet rather discouraged 4he vinls, whi<^ 
ke.paid with singular punctuality to the female 
part of their fumlies,- for the purpose of con- 
fession or penance.' 

He became acquiunted with a famUy named 
fhmenknetch, from whom he purchased l^eir. 
futn. Matfdalena, one of the davgiHsN^ M 
mained with him as' a servant. In iSOfJpm 
void' the farm, and removett to Priel. 8hortiy 
before this, an event had happened ill the neigh- 
bourhood which at first created a strong sen- 
sation, though the utter mystery in which it 
was involved seemed to have first baffled and 
Anally extinguished all curiosity on the subject, 
'Anna Eichstftdter, the daughter of a carpenter 
at Furth, had engaged herself as servant to a 
clergyman in the neighbourhood, towards the 
end of October, 1807. She had obtained per- 
mission, however, from her new master, to pay 
u visit to her reli^ons before finallv entenng 
iipon her service. As a pledge for ner return, 
ime had left with him her silver neck-chain 
and other articles of some value. It rained in 
"the afternoon when she set out, and at her v^ 
'quest he lent her a green umbrella, on the 
handle of which the imtials of his name, J. D., 
Svere engraved. Several days 'elapsed, but she 
'did not return. Among others whom stie had 
mentioned she intended to visit was Riem- 
Dauer, with whom she said she had been ac- 
*quainted while she had been in the service of 
'bis former colleague at Himheim. To him, 
^accordinglv, her new master wrote, after some 
days had eli^sed, mentioning, that if she fdt 
'reluctant to return to his service she might at 
4east send back his umbreDa. Riembauer re- 
plied that he -had seen neidier the one nor the 
•Aer/ -and expressed some astonishment that 



J • 



such- an application should havel>eeB madi to 
him. Months passed on, but Elchstidter ^d 
not appear. 

The widow Frauenknecht, and her daughter 
Magdalena, (both of whom continued to re- 
side with Riembauer) died at PrieU in 1809. 
The younger daughter, Catherine, who had 
hever been on good terms with her sister or 
with Riembauer, had left the fanuly a. shovt 
time before. After the deaths of her mother* 
and sister, she had lived as a domestic in differ- 
ent families, in all of which she was remark- 
flkble for the singular melancholy, the air of 
uixiety and resUessness which marked her 
conduct ; solitude seemed irksome to her i to 
sleep idone at night was an object of terror, 
and these feelings seemed rather to increase 
with years than to become less lively. Some- 
tiuMS she let fill expressions as to some wo- 
man whom she co^a not get out of her head, 
and whose figure, she said, followed her wher- 
ever she went. With these, too, at time^ the 
name df Riembauer was joined, as having had 
i priiicipBl part in those scenes by the remem- 
hn^ce of which she appeared to be haunted. 
To some of her intimate friends she ventured 
at last to be more explicit — she stated in plain 
terms that Riembauer had been the murderer 
' of a woman at Thomashof in 1807f thkt she 
had herself been unwittinglv a witness to (he 
deed, and that this atrocitv nad been followed^ 
by other crimes, which till that moment had 
been unsuspected. 

At last, in 1813, she laid her informatkm for- 
maUv before the Landcneric)it at Landshut, to 
Uie toliowih^ dSect :— That during the pedM 
*'when her sister Magdalena and Riembauer 
If ere both in Munich in 1807, the one in the 
service of the re^strator, the' other preparing 
for his examination, a woman presented her- 
self suddenly at Thomashof. She announced 
herself as a niece of Riembauer, and being in- 
formed that he was then in Munich, demanded 
the key of his room, which she, CaUierine, who 
was the onlv person then in the house, at first 
refused. On the arrival of her mother, how- 
ever, the key was given to her, and she imme- 
diately proceeded with it to the room, which 
she searched as if the house hadbeeiilier own. 
She remiuned that night, and next morning, 
when she went away, stated that she had not 
found her money as she expected, but that she 
had left a sealed packet forthe priest. > 

On Riembauer's return^ which took phce 
about eight days afterwards, he merely re- 
marked, on being told of this domiciliary visit, 
tiiM it was a niece of his to whom he owed 
some money. ' About the '2d of November, in 
the same year, Catherine and her mother had 
returned firomnhe "field somewhat later than 
Magdalena and Riembauer ; when thev drew 
near the door of the house, they thougnt they 
heaNrd-in the upper floor a singular noise-— 
whether langhhi||[, weetnng, or gitNmin|r, they 
coiild hardJV ^Hstmgtdsh i' as they entered, how- 
ever, Magdalena flew to meet th^m with the 
frightful intelligence, that a strailffer, repre- 
senting hersetf as the niece of Rlenabaner, had 
arrived shortly before ; that Riemtrauer, after 
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tikjAf her u|> to kis room, hftd oome down on 
IMPotenoe of getting ker some refif«8hnient« and 
taken his fazor, and that she had followed him 
up stain, and tkroagk tbe key-hole had seen 
kmi draw near lo the unfortunate woman with 
expresaiona of endearment^' and suddenly 
tdonge it into her throat. Even while Magda- 
lena was thus speaking, the groans of the vie- 
tim and the yoice of Riembauer> loud and 
threatening, were distinctly heiird from above* 
As if fascinated by the terrors of the scene, Ca- 
therine ran up stairs, and saw through the key- 
hole the priest kneding over the body of ms 
victim, from which the blood flowed in 
streams* and which was still heaving with a 
convvlaive moCioii. 

Overpowered with fear, she rejoined her 
motiwr and sister in the room below. Shortlv 
afterwaids the door of tiie upper room opened, 
and the priest came down, his hands andsleeves 
dropping with blood, the razor stUl in his right. 
hand. He went into the room to ker mother: 
aad rist^, told tliea that the. woman luul con- 
stantly persecuted him for money on acconpti 
of a chud which she had borne to him ; lh*t, 
she had^ust been demanding fsom him 100 pr 
mo flonns, and threatening him with exposare 
in case of refusal; and that not liaviiu^ the 
money, he had no other alternative left but 
•that of silencing her complaints and hor testi- 
moi^ for ever. The mother at first threatened 
him with the immediate disclosure of the mur- 
der ; but at last, moved by the desperation of 
Biembauer, who Jud seized a rope, and an- 
nounced his resolution of committing suicide, 
they consented to keep the murder secret, ai|d 
to assist liim, if necessary, in the disposal of 
<be body. . „^ .^ * 

The place chosen for this purpose was a lit- 
tle room aiUoining the stable, where a h(^e 
was dug by niemlNUier for its reception. At 
midniffnt on the 3d of November, Catherine 
aaid she was awakene(l by the noise, and saw 
from the door of her own room Riembauer de- 
scend, dragging the body behind him still 
•dressed, ana with the head hanging down. 
iCooung down afterwards, she saw mm en^doy^ 
ed in heaping earth upon the body. The spots 
of blood alonff the passage he washed out with 
his own hancT; those in his room, which had 
-already become dry, he carefully effaced fjroa> 
•dbe floor by means of a plane, a^ threw the 
^^ into the stove. A woman's shoe, which 
4S^ house dog was found dragging next morn- 
ing about the court, Catherine to^ up and,dc^ 
livered to Riembauer, though she could not 
jsy how he had afterwards disposed of it. The 
inquiries of ^fait neighbours, some of whoi& 
iiad heard the distumnce which had taken 
place the evening before, thev -answered by 
«iyingy that some discussion had arisen relative 
to the purchase price of Thomashof, which 
-had ended in an altercation between them and 
Riembauer. 

From this moment, however, the friendly in- 
tercourse winch had subsisted between Riem- 
•bauer and tiie Frauenknechts was at an end. 
Uraroacheson the onehand,anxietyand the fear 
fil detection on the other, rendered their resi- 



denee at Priel irksome to all. Quarrels fol- 
lowed i Magdalene threatened to leave his ser- 
vice, and the fear of exposure began daily to 
recur more and more vividly to lus mind. Im- 
mediately afterwards frilowedthe illness and 
death of her mother and sister. No medical 
attendant was called during their illness, no 
derffyman %nw allowed to «>proach thenn, their 
jWMucines were all ordered and administered 
by iUembauer himself. The body of Magda. 
lena after death was found strangelv swollen 
and covered with spots, the blood flnushed from 
her mouth and nose; the apotnecai7 who 
saw the body after desth conceived she had 
been in a state of pregnancy, and from all this 
CsdiMMM drew the conclusion that her mother 
and sister had been poisoned. 

Even before the sudden death of her mother 
and sister, Catherine had been warned by the 
latter that Riembauer had designs upon her 
life, and acting upon this adrice she nad left 
14b house. Subsequently to this he had made 
attempts to induce ner to return to his service, 
bf promises of a large marria^ portion, and 
^fMCfMl^i^uitages % but determmea not to trust 
. henelf agmnui his hands, she had declined all 
hisproposals. 

llie young woman who had fallen, a victim to 
the treacherous attack of Riembauer, she de- 
scribed as a person of about twenty-two years 
of age, tall and rather handsome; she was 
dressed' in the garb of a peasant, and had 
brought with her a green uinbrella, upon which 
were marked the iiutids J. D. This umbrella 
Riembauer had retained, and it was still in his 
possession. 

- The farm-house was searched^ and &e eri- 
.llr^c»jth«> given conirmed^by fhe'CoUowing 
oinfUmstances : a skeleton was found, and a 
woman's shoe— -stains (as of blood) were on 
(he floor, and in some places a plane had been 
^>plied. 

Riembauer was arrested. He betrayed no 
fear or emotion ; admitted almost every thing 
which had been stated ; but gave to the whole 
a turn consistent with his owninnocenceotthe 
\ murder. 

[T^ be coHttHue^.'] 



ON THE STAMP DUTY ACTS. 
No. IV. 



RSCBIFT STAMPS. 

In continuation of our review of stamp 
jduties, with reference to mercantile concerns, 
^p. 210, ntitk) and recollecting how much tnms- 
actions of that kind are perplexed and dis- 
tract^ by the receipt tax ; we proceed with 
considering that part of the subject which re^ 
lates to receipts or duekarges, gwen fer^ or 
«p0fi the papmemt ofmomey. 

Perhaps no duty was ever more unpopular 
from its commencement, about ,the year i7S3, 
to the present time, or its repeal called for more 
tondly, by the trading part of the4»>mmvnitr. 
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thao this da|f upDR raodmi. ItivM.deaiiifred 
to jit its coBimoioeineiity as having th^ ope* 
ntion of a property tax. It is compteiae^ <^» 
as heajag altemM with great- inconveoioBeo. 
Tradesmen iBeaemfly vitw this tax as one of 
the most harassing and ol^jectionable, and aa 
tending to destroy confidence. Thej consider 
the penalties as a government advertiaeiae&t )tD 
informers ; which, by making tradesmen fearfdl 
of showing their accounts^ produces nothhiy 
but confusion and annoyance. 

We cannot feel surprised at thesAarm of the 
commercial.worldirespQcting informers^ for we 
occasionally read in the puuic journals, adver- 
tisonentSy issued from the govenunent depart- 
ment* atadng that " Persons giving infornMwbn^ 
will be liberally rewwded mm the penaltiefl 
which may be recovered." Instances could be 
adduced of informations as to re6dpt stamps 
bdng got up by most abominable means. In 
ftct, the practice had reached to such a pitch 
of infismy about the ye«r 1828, that the kgia- 
lature thought it right to embody a clause In 
the act, 9 Geo. 4, c. 27., declaring '*t]|at all 
fctions, informations, prosecutions, mm) jKt 
feedings whatsoevei;, which l^d been 'com- 
menced, filed, or prosecuted, and were then 
pending, or which should or might thereafter 
be commenced, filed» or prosecuted against any 
person or persons,, for the recovery of any pe- 
cuniary forfttture or penalty incurred before 
the passing.of thai act, should be, and the same 
were thereby disdiaiged and made void." 

Upon reading the hmguage of the statute, 
we find the definition qi a receipt to be very ex* 
tensive ; the words are, first, '* any note, me> 
morandunvor writiiig, given i^poa Af pain^ftU 
A^uMMWy whereby any fiuai of money, d2^ or 
demand or uny part of any dobt or denuuii, 
shall be expressed or acl^nowledged to have 
been pM^ uttledi J^lanced, or otherwise dis* 
charged or satisfied, or which shall import or 
signify any such acknowledgment, and wheiker 
«•* iM/ wned with the name of any person, 
shall be &emed and taken to be a receipt for 
a sum of money, and shall be charged with a 
duty accordingly:" and, secondly, "all re- 
ceipts, discharges, and acknowledgments of the 
description aforesud, which shall l>e given for 
or upon payment made* liy or witii any bHh 
of exchange, drafts, prommofp noi&i, or other 
weurUletfar monejf^ shaH be (feemed and taken 
to be recasts given upon the payment of 
money." 

The second part of thisdefinition is msping 
in the extreme ; because, if an account is closea 
by the debtor giving his promissory note, or 
aooeptin|f a biu of exchange, or suppose by 
giving his bond, or by indorsiiig or assigning 
over any auch instrument; and a memorail^ 
dnm tothat effect is written «t the foot of the 
account; the revenue is not injnredT the duty 
on a bil^ or note, or bond, most be of greater 
amoontthan the reeeipt duty would Be; m 
fact, it is only giving security for the pavment 
of the debt, and not expressly dischargmg it 
And thersfora, v^y, ^ the triflmg additiottal 
revenue to be derived from tiM reeeqit dulgr, 
chaijge the same mm twice over, with two dis^ 
tinct duties } lliis surely is not justice. 
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.The scope kt art^leet^ to which every ttadea^ 
man js exposed under this branch of duty, ia 
beyond description. It will not be denied, 
that the penalty of 10(. is enormous, when we 
reflect, iW before any man can realixe tbal 
sum by wilfully o^nitting to |«y eitherthe two* 
penny, or threepenny, or sixpenny du^, lie 
jHMBt offend 1200 times, 800 times, er 400 
tiodes. Is it therefore actable to the state, 
or iust to society, thus to shackle the comnsor- 
dsi world? . . 

• It will be perceived, &at by the scale o£ in- 

ties, the first rate is for sums amounCii^ to 2L 
and not amounting to 5/.; and the secoindrate 
for sums amounting to 6/.,. and not anv>unting 
to 10/. Now inasmuch as few deafengiw in tM 
present day, amoui»t to less than U, or 10^, it 
wouki operate greatly to relieve tiie ahojpkei^ 
er were the duty to be repealed on alt anms 
not amounting to 10/. ouch an enactment 
would, to a certain extend dose the door, upon 
the artful and designing informeiv and would 
enable tiie government to reduce aveiy revolt* 
ing branch of its establishment. 
.iLookiiig next tothehead ^^ ExempiknMhom 
duties on receq[>ts," we find an wntsma, via.| 
reoeipts or discharges given by ooUectors for 
mon^ received by them in respect of the ot- 
$eiifi taMU or wt lamd /mt. Now to impoea 
a ffaity on such receipts, is collecting a tax im- 
on a tax; and, in order tiiat such wall be the 
effisct of the omission on the subject-— thou^ 
the stamp act directs the receipt duty tobe paid 
by tiie oecdver of the money, the assessed and 
limd tax acts say, that the payer of these taxes 
shall likemse pay for the stamp upon n^ich 
.the recent or dischaige is given. According- 
4|^(he collector of jj^ese taxes charges the se- 
cond burthen also on every penon subject to 
the first This forms anotW instance under 
the receipt tax, of imposing two distinct duties 
upon one and the same transaction. 

Our courts of law do |iot fiimish us with any 
particular decisions directiy applying to thb 
subject, because parties invariabfy coimne their 
defence upon inmrmations to the commiasMMi'' 
Mm of stam^ra, and yield to the daonoa of that 
board, for very obvious reasons. 

The following cases may {unove savice aMe. 

In TmMm v^ ^ikhp, 6 Barm, and Cre& 
^1, and 9 Dow. and Ry. 6^; tjbe defcadant 
took an objection, after a verdict for the plaiiih- 
tiff, that the following jnejuorandnm ought lo 
have had a receipt stamp, because the ddeB4> 
ant,, not being a banker, .wna not witfaiaihe 
exemption contained in the stamp act 

The JUtmonrnkm wa»^<' September 3£^ 
1824, Mr. Tomkiw has lefLinmv hands ^mj* 
. The £memp(i9n referred to i»^*' IUce%HB 
given for money deposited im the hands of aiqr 
banker or bankers, to hp accounted j(br. o& 
demand." 

Whereupon Lord TemienleM C. J. observe^-* 
'M am of opinion that this instrument did not 
require a stamp. Acts of parliament impodng 
duties are to be BO construed as net to awke 
any- instruments liable to them, «ntoff mwBJ 
fBMf Witkim the mtetUhm at the kmlatunL 
Looking at the sdiedule of 65<jieo, 3. c. ICb^ 
we find a duty imposed upon every ^receipt or 
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nm* ikea follows tlii& deduvdon, tfaat-^ 
*wiy BoCe oroMmoraBidiimgnreiito aaypawMi 
l|pMi ptuj^memi ^mdM|% ivhereby my siud of 
nonejr^ debt» or dcuMid, or tmy part of any 
debt or demand therein specified) and> amoaiC- 
iqgr to 2/. and upwaidi, ahaU be acknowMc ed 
to hnve beoi jwii/, ««c#M; baitmetd^ or otfiw* 
wile iRiekargied^ shall be deemed a recmt.' 
AH tese words imaort that somethinir fbr- 
merlydtt«basbeend]8ofaai^orsettled« The 
nwsnrnndiiM in question is tiot wlAIn tiie act, 
and does nc^ stand in ne^ of any lexeepdon. 
AnobaUy, forthesalre of atdding JilE^ 
mmd cttfiiBtu oi^ffctioni, tbt Bank 'of England, 
SBd 4m tankers in general, stipulated to have 
a spedik teiriatiye deHsmtion tiiat their r^ 
oe^dMU not he inekided in the Misral 
etase. AH the words in the net descrn>ing a 
r eoqpt, *W^T ^ ^^ <fiBeinrge of monev anto- 
eededtty cue, and not to an acknowie^ment 
tfutt money has been deposited to be accoantsd ' 
for ;«-4iMidisiinAiMiwas broad and manifest.***- ; 

B^jfi^^ J. and IMreyd, J. coincided fai , 
•pinion. 

Utitedtie, J.—** Hie exemption m tim^'aet 
wiU a^pply to all ackn o w t ed gm ents for money 
to be accounted for on demand/' 

Rule disdiai)ged ^; 

In Lih^gyhn ▼. XFi/fSn, 2 Man. and Ryland 
10, the objectk>n taken bjrtlie def^dant (after 
h verdict for the plaintiff) was, that the follow- 
ing letter could not be recdved in evidence un^ 
less it was stamped either as a receipt or as an 
9gTeemeni. 

Hie letter was, — ^ I haye tlds day received ft 
biU ofezdiiaige fordOO/.'^irmwnby eneP.npfifi j 
T. H., bearing my indorsement, and the in- 
dorsement of S. P. B.^ which I hold as your at- 
torney to recover the value of, from the respec- 
tive parties, or to make such other arrangement 
for ^our benefit as may appear to me, in my j^ro- 
fessHmal capacity, Ireasonable and proper. 
Nov. 15, 1825.« 

Whereupon Lord Tenterden^ C. J. observed, 
'^ I am clearly of opinion, that this fw^ fi -. 
neitlier an agreeteent, nor evidence or a con- 
tract requSrmff a stamp within the meanhif of 
85 Geor. 8. c: 184. It is a mere adcnowledg* 
fMsa by an attoney, of the dn^ wUchhe hM 
taken to^n himself to pc^rform m Us dient.^ 

The othte jndgee conenned. 

Rale ^ysehMMd. 
' ItisnotallogetlherlheiKiofmtoflhediityMi^ 
recdpts, whkh the tradlnji; ^oinmunky ^m- 
plain of ; but it is ll^greKt oppoitilnlty whidi 
u afibrded to the fradficaltlosi of vicious pro- 
pensities by its regulations: instance only, if 
an miwortny Servant witlKs to seek' revenge * 
agunst Us master, hefe the mean's are alKsided 
mm of doing so : If a dishonest debtor wishea 
to impose upon, brio defraud his Jnsteneditor, 

« See aho /sItm/ v. /siW, 1 Can|^ 499. i 
fhk€r.w.lM9Ue,lEtp.4a6. CkUderejriBHd- 
mie, 1 D. and R» N. P. €. 3. ff^eUafd f . 
Mms^ 7 i. B.Maof^Jm, and 1 Bios. 134. 



he can efiec^ his pnrpoie hnder ttis iu;ti' And 
wiA regret we stete, that proof of such ooa» 
dnct is not wanting. 

• We snijom a nait eztnd vi the scale of 
duties, to shew its proportionate i|nidity on the 
sums paid, by which it will be seen »at the 
smatter the amoont received the larger b' the 
lateofdnty. 
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P, 1S8, coI.'l, lirfe '^, reai^l, for fiSf. 



-JSL/Ml! -^ 2, tide, duty per ceht. 3d fine, read 
"* / 6/. 6/. 8rf.,/br fa. 6#. d</. 

— tbiil ^ i6id, ' . 4th line, read 

bt. Si. 4</.,/tfr 6/. 3f. 4d. 



SUPEHIOR COURTS. 



iotat auncELLOtps covmt. 
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4 Codicil, aUcifed io as to pan reai estate, 
reciihig devises particularh described in 
an antecedent fdil, qf which it is to be con" 
sidered a j^art^ does not pass freehold 
estates acquired after the date of the teiiL 

The testator's keir-qt-latq being- in such cir" 

cumstances entitled to the after acquired 

fireehold lands, is also entitled to an account 

of the rents and pro/Us withheld from him^ 

in ignorance of his rights. 

Hiis case was signed in hat MidmehnaB 
tenn. Itwas an ap^ial from a decree of the 
Aiaater of the RoU^ upon the conatniction of a 
codicil to a wfll. Jamea Moaeypenny by hia 
will, executed and attested so M to pass real 
•state, devised aevenal freehold and leaaeliold 
estates by particular description unto several r^ 
lations, and deviaed others particulariy de^ 
scribed to trustees in trust for nis wife for Kfe, 
wkh remainders over. Bv a codicil^ attested 
4o pass real estate and which the testator 4^ 
Mfed to be conudered as part of his will, after 
naciting and t:onfirming the devises tfaorein 
l^ven/ne gave wid densed the residue of Us 
said freehmd and leasehold estates to his said 
wife for life, and appointed her his executrix. 
Between 'the date ii the will and that ai the 
oo4icil the teatater acquired other freehold 
aatatea; and ooe.queation in this case was, whe> 
dier tfa^ pas8e4 to.the wife by the cpdidU 



Me 
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After, tertitor's dmA, Mrs. Monevpcnny, 
conceiving that the codicil passed an mterest 
for life to her in these after-«oq«ired lands, as 
VFeU as in those devised to her. by the antece- 
dent wilU entered upon the receipts pf tilie 
rents and profits, ana enjoyed them up to the 
Ume of her death, with the acquiescence <Mf all 
parties. Upon her decease, Mr. Phillips Mo- 
neypenny, heir-at-law of the testator, bemjr ad^ 
fmtA that the newly acquired lands dia not 
pass by the codicil, filed his bill against her 
executors for an account (among other thinn) 
of the rents and profits from the <hiy of oie 
testator's death ; and the second question in 
the case was, whether he was entitled to the 
jsccount. «. ••>. 

The decree of the ^faster of the Rolls was, 
that the after-acquired lands did not pass by 
the codicil, but descended to the plaintiff as 
^eir of the testator ; and alK> that tne plaintiff 
was entitied to the account as ^jnyed for. 

Upon appeal from that decision, Mr. Titrnq^ 
and Mr. Goodevt submitted that the oodku 
was a Tepublication of the will, ^and that the 
^hole sDoke as from the date of the codiMLi 
The win, after several qtecific devises, gai»e 
the testator's other freehold estates to tmrtees 
for Ids wife, for her life. The codicil, being a 
republication of the will, gave effect to the ge- 
wsiaLwords of it, so.as to comprehend and pass 
the after-acquired lands. 

As to the second point, the plaintiff after 
long acquiescence in tiie widow's possession, 
coiud not now be hdd entitled to the account 
he sought. The Court would not. grant him 
what he' could not recover by action at law ; 
no aetion would lie either for use and occops- 
Cistti of theae- ]aM|a» nor in. the shaye».ui jits 
pass, nor for money had and receiveoT -Mt 
supposing that an action would lie, and that I 
this Court would decree an account, it would I 
not order the account to be taken further back 
than six vears, which was the limitation to an 
action at law. 

Sir Edward Sugden and Mr. Barber mun- 
tuned that the uter-ac<^uired lands did not 
pass by this codiciL It is true a codicil duly t 
published is a republication of a will, and the 
will is brought down and made to speak as 
from the date of the codicil $ but to pass lands 
acquired after the will, there must be a refer- 
ence to them in such general words as must be' 
taken to comprehend them. ' There were no 
such words in tlus will and codicil, and tiie 
testator died intestate as to these lands. • Thejr^ 
Tdied on the case of Siratkmore v. Bawei, / 
Term Rep. 482. 

Upon the question of account they con« 
tended, that the plaintiff being entitied to the 
lands, was entitied to the rents and profits,' 
which were withheld from him ; — that an action 
would lie lor money retiuned (as tiiese rents 
were) as well as for money had and received ; 
and that there was no limitation to an account 
•for m<mey so retained. 

The Lord ChanceUw now gave his judgment. 

After stating the circumstances of the case 

•and the worcu of the will and codicil at length, 

(^ <6ttbetance of wUch-only is given u ibove) 



his Lofdship said, this was lifea ^ caa^ «f 
R9we$ V. SirmHmwtff which was confirmed in 
the House, of Lords after taking, the opinions 
of the Judges. That case was law ew since, 
andacknomedged to be so inthede^ions in the 
oases 4)iPigfoti v. fFaiier, 7 Ves. 98; Good- 
titie V. Meremth, 2 Maule & Sel. 6, and others, 
INmwhiehthe case oiBotoeo s.Siratkmureyiert 
distinguished. The words of the will and co- 
dicil in tiie present case are more restraining 
than those in Borneo v. StrmikmoretOaA bs 
could not but be of the opinion of his Honor 
the Master of the Rolls, that this wasnot a re- 
publication of the will so as to operate uptm 
the after-acquired lands. 

Upon the second auestion, mk. whether 
Mrs. Moneypenny, or 'her representatives, are 
to account lor the profits of the lands to the 
true owner, notwitnstanding his apquiescenoe 
for so l<Hig a time, and that they were withheld 
by mistake or ignorance of his rights, his 
liordship sud, that after giving the case tiw 
best consideration he was able, and taking all 
the circumstances to[|[ether, he was compdled 
to agree in the opimon of the Master of the 
Rolls upon that point also, that Mrs. Money- 
penny ought to be an accounting pai^. There 
was no reason to reverse the judgment, and he 
affirmed it on both points. 

As the case was one of difficulty and doubt, 
arising from the wording of the testamentary 
instruments, he thought that the appellants 
ought to have b^ck the deposit. — MnnefpejMf 
V. BrieUnoe^ January 25, 1832. L. C. 






0I^Jir OF KiSG*8 BSNCH^PRACTfCE COURT, 

., 9i*€01fTINI7ANCn^^r^AXAT10M dV COtTa.— 
NEW THIAL. — ^ICnniTS. 

TasaiioH ofeoeU, wiihout paymemi of ihem^ 
after a eummons to diecontinite, u no dio- 
conttMuance. 

. F. Riekardi applied for a rule to shew cause, 
why the plslntiffsnould not enter judgment of 
discontinuance, as of thedd of Dec. last, and 
.carry in the judgment roll, and pay costs sub* 
sequentty incurred, the costs of the present 
npplication included. The pluntiff had, on 
tne 3d of Dec. served the rule to ^continue 
on payment of costs. An i^pointment to tax 
was made, and the costs taxed. The costs 
were not paid, and the plaintiff proceeded witii 
the action. At the triai, counsel attended, and 
pi:otested against the cause beinff tried. The 
judge who tried the cause overruled the objec* 
tion, and a verdict was obtained by^ the plain- 
tiff. The taxation of costs, he submitted, tras a 
discontinuance. In ffhitmore v. WiUiame, 6 T. 
R. 766, the Court hdd, that serving a rule to 
discontinue, was not a discontinuance, without 
an appointment to tax costs. From this case 
H would appear that if there were an i^point- 
Went to tax costs, that appointment would 
operate as a discontinuance. There was an ap- 
pointment, and therefore a discontinuance was 
-wrought. In MoiUng and othere v. BmcHtg, 3 
•M.&S. 163, it was decided that the disoontinu. 
ance of aiomeriwstiMi isAOt oom p li t e , S9ae to 
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vhthle the pUdntiif to arrest the defendant upon 
a freah wnt, until the plaintiff has taxed the 
coats. From this decision idso it appeared 
Uiat the taxation of costs was a discontinuance. 
Parke, J. (after consulting with the master). 
The taxation ' of costs, witiiout liayment of 
them, is not a discontinuance. Tne words of 
the ndearey ''upon payment of costs*** The 



condition of the discontinuance is therefore not; ^arisen from that statute. By § 2 of- 3 G.<4. 



fulfilled without payment, and consequently, 
BO discontinuance has taken place. The taking 
mH the rule to discontinue, and the taxation of 
, only amount to aa offer to do some> 
_ which is not done. 

Rule refused. 

y. mekardi then applied for a rule to show 
cause vifhj a new trial should not be had, on 
the ground of surprise. He admitted that he 
had no affidavit of merits. 

Park^ J. Then I can't grant you a rule; • 

Rule refused. Edt^nrion v. Primdnutn, 
H. T., Jan. 12th, 1832. K. B. P. C. 



,.-♦ . 



for the i^aintiff, and J^r^k and tMtt, fAr the 
defSendant. 

Lord Lffndkuni deUveied judgment in this 
case. The question arose out of the 3 G.* 4. 
c. 75. That act recited the Marriage Act, 26 
O. 2. c. 33, by which the marriage of minors 
by license was in certain cases rendered Mieffal, 
and stated that great evils and ii^ustice nad 



COURT OP COMMON PLEAS. 

• •* 
IWIAD. — LACHES. 

Am miiieMiion to lei ande «» award mwti be 
made prgmjHig, 

Taddih Seri. moved to set aside an award, 
on the ground of its having been made without 
sufficient jurisdiction in tne arbitrators at the 
time of making it. The day had passed on 
which the award ought to have been made. 
The award recited «n agreement of the 19th 
January, 1831, by which Uie award was to have 
hocn made withm two calendar .months fmv 
thsU day. The award was not made until the 
7t]i Juty. It was thereto^ bad, as not luitiig| 
been made within the time limited by the sub- ^ 
mission. 

The Court held, that the application to set 
aside the award ought, if at adl, to have been 
ai&ade in the last term ; and that theyluMl now 
no jurisdiction to set it ande. The party 
against whom it was made might, if he thought 
proper, plead the want of jurisdiction to any 
action brought upon it ; or he might shew ft ' 
fi>r cause a^dnst any rule for an attachment 
for its non-performance. 

Rule refused. — Moor r. Cooper, H. T. Jan.' 
15,1832. C.P. 



EXCHBQUEU. 
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ACT. — ^HUSBAND AKD WIFE.— • 

3 Geo. IV. c. 76. 

Where a man and woman married by Vtcenee^ 
whUe minors, lived together ae hathand 
and wUe until about seventeen months beJ 
fore the death o/thefbrmer, anddurinr 
that period he eontriouted nothinr to the 
support of the wotnan i-^eld, tnat they 
■were not to be deemed husband and wife 
within the meaning of the 3 Geo. IF, c. 75. 
52. 

• 

This case, which had come on before Lord 
l^dhurst, C. B. on a bill for dower, was ar- 
Koed ia ftitt'Cowt by S T rn p h sman fmA ^Mrram 



C. 75, it was enacted, that the said marriages 
should be considered valid when the parties 
should have continued to lire together as hus- 
band and wife till the death of one of them. 
The parties in this case were both under age, 
and were married by license at Chester, in Fe- 
bmsry, 1816, and affidavit having been made 
by the hUsband as to their being of age. They 
went to reside with a person named Lewis, of 
fFootly Stanton^ where they continued for » 
short time. From thence tney remoyed to the 
house of a person named Robinson, where the 
ponduct of Poole became so irregular, -thai he 
MS desired by the fbrmerto quit his residence. 
He accordingly left his house, leaving his wife 
Iharr. He then- went to a public house, called 
the Three Tuns, at Newcastle under Lyne, 
where he continued separate from his wife. 
He remained there till October, 181 7^ when 
he went to reside with his uncle, Mr. James 
l^oeie, at Jenny Green, where he died, having 
been absent from his wife seventeen months. 
It did not appear, that during this period he 
ever saw her ; and, from the evidence of seyeral 
of the witnesses, it appeared that he constantly 
said she was not his lawful wife, and the same 
fact was established in a letter to his wife, da-' 
tK^ June 26th. Takhiff into consideration dK 
trtJ^sdfeFOf the act of parliaatot, it ir impossible 
^ say that these parties were liring together 
as man and wife up to the period of his death. 
The King y. Sansom, 3 Ad(uuns, 277* has been 
cited. But in tha>t case the parties were se- 
parated by agreement, and the allowance of 
separate maintenance secured hj a bond giyea 
to the wife. Although the parties in that case 
were not living together tul the time of the 
death of the man, yet the separation took place 
under circumstances different from those in 
this case. The learned judge, Sir Christopher 
Robinson, yery properly obwrved, that the in- 
strument by which the separate maintenance 
was rrantea, proved that she was considered in 
the diaracter of his wife, and supported out of 
his funds. One fact has been reued on in the 
'^Nresent case ; and that is, that during her se- 
paration, the oyerseer of the parish being m- 
plied to for relief, it was granted to her to th€ 
amount of 21. \2s. 6d,, wmch sum was after- 
wards repaid to th^ overseer by a man named 
Bristow. Afterwards a warrant was taken out 
agvinst Poole, which was not executed. Bristow 
continued to advance 4s, per week to the 
amount of 61,, for which he was reimbunMsd by 
its bdng allowed him out of the rent of a smau 
farm, vnuch he occupied under Poolers grand- 
mother. The Court are of opinion, that the 
parties cannot be considered as having liyed to« 
gether as man and wife up to tibe time of the 
leadiof one-of themi as oonteniplaitd bythc 
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S 0. 4: q.2l&. S 2 j and therefore the mle nrast 
be discharged. 
Rule dischar^d.-^Poo^ v. Poole, M. T. 

Nov. 24th» 1831. £kci^ 



BMNKRUPTCY COURT OP REVIEW* 
OPBNIKO COMMISSION. 



tng^ a conmiMiton^ tett the pftthontng' cte* 
ditormake an improper use of it. 



Mr. TVJM for the petitioner, a principal cre- 
ditor, applied for an enlargement of the time 
foropenin|r a commission, were being arrang^e- 
menta pending for the settlement of Uie affava. 

Per Curiam, There is no pretence for this 
application. The Court will not allow any use 
to De made of a pending commission : an im- 
proper use might oe maae of it. 

Petition dismissed* In Re Oeler^ Jan. 2^, 
1832. B.C. 



true that Mr, Grempton, the present Ixiah^ 
Solicitor-CknerBl, refused die. Mastership ;.. 
and vre also believe that if he had accepted 
it, Mr. 8hiel 'would have been c^Rnied, aild 
would haT^ accepted, his place. 



COMVOW-LAW-ms coKini^sioyBiB* 

been sitting 






FIAT. — ^IXTBNSIQN OF TXMI FOR OBTAINING 

AOJUDICATIOIir. ^^^^ 

A Fiat httving been obtained^ mtd * ne^gytck^i 
^ , tion having been euUequently entered into 
for an arrangement between the debtor and 
hii creditors, which wu not effecied^'-and 
the fiat hoeing beenopenedon theiaetday, 
when the neceisary witneuet Hfere not in 
attendance, this Court wouidnot front fkr-^ 
ther time to the petitioning creditor, 

Mr. Swaneton, on behalf of the petitionili^ 
creditor, applied for time to obtaiii the acHudi- 
cation of the bankruptcy. The /Sa/ had been: 
opeiied on !3alttrday vst» on which day jlhHite 
for doing so expired. After'the fiat ha41Mii 
taken out,- propositions for an arrangement be^ 
tween the debtor and his creditors had been 
made by th^ attOrnies of the debtor, who resided 
about mty miles from town ; and the negiocia- 
tion only terminated the day before ihejiat was 
opened ; so that there was not time to get the 
necessary witnesses to town ^ and, consequent- 

S» there was not the requisite evidence before 
e coD^inissioner to enable him to make the 
adjudication. 

^ Per Curiam. Hie Court will not give a pe- 
titioning crecKtor an advantage over a debtor 
and his creditorsi, which that petitioning cre- 
ditor would have could he hold thejlat over the 
head of the bankrupt. 
Anonymous, Jan. 31, 1832. B. C. 



some time, but the CommissionerB have as 
yet made no report. One of them, Mr. Faulk* 
ner, has resigned, and Mr. Hfll, the barrister, 
has been appointed in his place by the Lord 
Chancellor. The situation is worth 1000/. 
a-year. 

• ft 

GBNKBAL BBOZBTnT BIX.U 

This bill has occupied some attention 
during the last two weeks. We perceive 
several of the Sunday papers are very angry 
with " the lav^ers," for the opposition 
t which it has encountered. " Oross self- 
interest," " low • pettifogger," " sordid 
gains," and similar hard vrords, are the 
mildest terms employed. Now our con- 
temporaries shew, that they know very little 
about the matter. The General Registry' 
bill must, in all probability, increase the 
profits of the piiactitioners, but at all evoit^ 
it cannot decrease them. Much excellcaft 
afavse, therefore, is wasted on this matter,, 
which shoold be preserved for some other 
'on. As we have said before, we have 




Ooyety ardent feeSBg on the question, but 
are of opinion that this measure must not 
be the fint, but the last of the series of re- 
fonuB in tiie laws of property. For this rea- 
son we are glad to J^ar that there is little 
chanee of the hill passing tidsaeasioiu 



NOTES OP THE WEEK. 



IBISH CAW APPOINTlfBNTS. 

Mr. Serjeant Goold has been appointed 
by Lord Hunkett to the Mastership vacant 
by the death of Mr. Ellis ; and Mr. Peirin, 
K. C, to' the Serjeantship, which is in Ire- 
land, as our readers probably know,, a 6o- 
venuattit : ftppoiptment. We. b^V« ' it m 



scores corvBTANciwe* 



A petation has been presented to the 
House of Commons, signed by the procu- 
rators in the SheriiBF Court of Cupar, for ef« 
fectmg an extensive reform in the system of 
Scotch conveyancing. The petitioners sug« 
gest the discontinuance of sasines and char- 

^ tefs by progress, and that the deed, wlidtfier 
it be a disposition, a settlement, an heritable 
bond, or assignment, should be piunedof all 

■, its redundant clauses, and registered within 
a given period. A change is also recom- 
mended in the mode of conducting the ser* 
vices of heirs, and in the forms of precepts 
from superiors, and cognitions within burgh* 



BUKOUBS OF JUDICIAL CHAMeSB** 

. %jtr. Baron Garrowhas retired firom th^ 
Qoyift ot Szcbequei:* There are nuipus 
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ruinoors regarding liis successor : some ele- 
vatmg Sir William Home to the Vacant 
seebt, and promoting Mr. Serjeant ^yilde to 
the office of Solicitor-Oenend ; others re- 
jDoving Mr. Jnstioe Alderson from the Ckxm- 
mon Fleas to the Exchequer, to make room 
•for Mr. Gumey. A later account ynm, 
that Mr. Justice Pell would be the new 
Baron ; that the Chief Ck>mmissioner would 
b^ made a Puisne ifudge. and Mr. Hill 
•a Commissioner. The only certainty 
seems to be, that Mr. Baron Oanow has 
resigned;, and we learn that he will be 
iiwam in as a Privy Counsellor^ — a comf^- 
ment rarely pmd to a Puisne Judge, but in 
thTs instance arising from the learned Baron 
having held the offices of Attorney -General 
to his late Majesty, and the Chief Justice- 
4up of Chester. "^ 



•^ 



THE ARBITRATION BILl.. 



i«.. 



This bin has passed the House of Lords; 
-and there seems little doubt of its becoming 
part of the law of the land. 



COMTBMFTS IK EQUITY BILL* 

Hda biU has passed the House of Com* 



RBTBKUES OF THE INNS OF COURT. 

We und^intand that our enquiry into this. 
Important subject has already been attended 
by good effects^ A reduction of the, ex- 
poses is contemplated by more than one of 
th^ Inns of Court; and the propriety of 
Liectures is undergoing a serious consider^ 
ation. We hope to be able to give, in the 
course of the vacation, the two remaining 
articles on the subject ; the one, on the ne- 
cessity of public examinations before a law- 
degree is conferred ; and the other, on the 
m^ns to be taken to obtain the proper 
application of the -trust-property belonging 
to these societies«. 



ANSWERS TO QUERIES. 



6 Burr. 2709. Barkei v. Foley, 4 fturr. 2147. 
And an action on the ca^e ucs a^nst the 
deputy postmaster, for non-delivery' of such 
letters gr&tis, Accordingly. Rowning v. Good^ 
child, 2 Wm. Bl. 906. G. R. F. 

(|We thank X. D. for an answer on the same 
subject, referring to some of the cases.— Ed.] 

2. If the postmaster deinands and receives 
aqy thing for the delivery of letters^ vithia the 
post town, beyond the legal rate of postage, it 
mav be recovered back by action H>r money 
had and received. Barmea v. Folof^ 4 Burr. 
2149. He is bound to deliver aU letters to the 
inhabitants, within a post town, at their places 
of^bode, at the established rate ol'.postajg;e^ 
Sm^h'y. Boujditch^ Co^vp. 182. And an act^ou 
on the case will lie a^nst him for detaining 
letters an unreasonable time, which he ouglu 
to deliver. Boiemng' v., GowicAild, 5 Bun> 
1721. B. 

3. See Jeremy's Law of Carriers, p. 16, XL 
.RwniugY. GdodckHd, 3 Wils. 443; 2 Bl. Rep 

90(^; and Smith v. Bowditch^ Cowp. 182, there 
, cited ; where it will be found that postmasters 
ihaivv no riffht to charge any additional sum for 
delivery of letters in towns beyond the regtlar 
postage ; there is a penalty imposed for so doing. 

lONOTUS. 

4. The postmaster-general has given permis- 
sion to country post-masters, in many towns* 
more especially viUageSx. to chaige one pmn)i^ 
and twopence, each letter, for defivering the 
same, (over and above the parliamentary rates) 
where . the delivery has been a mile and up- 
wards from the paH office ihvX in. aU cases^ 

• t]^ country post^master is compelled to giv^ 

\iAKsiifo«/ice to tkeparties jlar whtiia letters .are 

kC^^^Cot, that such are lymg at his post oflice^ 

*and this notioe is^without feei I have .had ocv 

casion to complsui to the postmasterrgenenib 

both aa to: the extra cWrge, and groat deky i 

and have received the above answer. 

R. C. . 



rosTMAsi^sas* charges. — ^additionai. 
POSTAGE, p. 204« anth. 

1. Hiere have been several decisions on this 
subject, all tending to show that a deputy post- 
master is bound to deliver all letters to the re- 
spectiFe inhabitants within a post town or 
place, itf their r^ipedine phcee of abode, at the 
fate of postage only as established by act of 
parliament.. Smith ^v. BowdiUh, Cowp. 189. 
Smith V. Dennis, Lofft, 753. Storh v. Harris, 



ACTION. — i*06TMASTER, p. 204, aA/^. , > 

1. An action vnA not Me aipinst the Post- 
masternffeneial, for the loss of biUs or notes 
sent in letters. Ftde Lane v. Cotton, 11 Mpd. 
12. fFhii/UldT.hoTdLe Spencer, Cow^. 754^ 

[O. R. F., and Ignotus^ l^^ve also referred 
to one of the above cases ; the latter adds the 
authority of Jeremy's Law of Carriers, p. 14 $ 
-and X. D. notices both authorities. ' Ed^ 

2. It was determined so long ago as the 18 
W. 3, by three of the Judges of l}ie Court of 
King's Bench, though contrary to the pertuar 

^cious oianioa of Lord Chief Justice iMt, that 
' no action could be maintained against tlie Post- 
master-generaMbrthelossof bills orailiclesseiit 
in letters by the jmrt. I Ld. Raym. 646, C^unyns^ 
lOOj &c, A similar action was brought agunst 
Lord ie Despencer and Mr. Carteret, Post- 
masters-general in 1778, to recover a bank 
note of one hundred pounds, which had been 
sent by the post and was lost. Lord Mahs^ld 
ddivered tlfe opinion of tha Courts And i^ved 
\rith sucn perspicuity and ability, that there 
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was no resemblance oc ana^^ between the 
postmasters and a master earner, and Umt no 
action for an^ loss in the Post-office could be 
brought agamst any person except him by 
whose actvud negligence the loss accrued, that 
this point seems as fully established as if it had 
been declared by the mil authority of Parlia- 
ment. Cowp. 764. Christian's Not. to Blac. 

fiLB.A. - 
3. If letters be sent from the country posV 
offices, in which are remittances of cash, biUs, 
&c., I think the postmaster-^neral wUl not 
be liable to any action for 3ie loss of such 
biHs, cash, &c.; as it is an invariable rule, that 
notices are affixed in nearly or aU the post- 
offices in the country, statmff that the {^M- 
office will not be accountable for any loss that 
might accrue from money sent by post ; at the 
same time, advising that a monetf order be ob- 
tained upon payment of a stipulated commia- 
sion, by doing which, the post-office is bound 
to reimburse any loss sustamed. 

R.a 
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bankers' COMMISSION. P. 15, iril/(^. ^. 

' t 

Should a banker or bill-broker charge inte- 
rest in a running account upon undue bills 
received by them, and not allow interest on 
thoiPe undue nils paid b^ them, it would be 
considered usurious : their own notes on de- 
•mand would be the same as cash. The same 
would be the case if they were, in a discount, to 
l^ve a short dated bill for a long one, and 
eharge the full interest of the long one ; but if 
they were put to an additional expense for 
stamp, &c. they might charge that. 

Juries havaJilfQ ^owed the ciuuMjif {gserj 
ipxttxx per ceM,^ vfom the debit side ordie^Ml 
eount, or on discounts, as a ftir charge for the 
trouble of transacting the business : l>ut I ap» 
prebend, that unless it could be riiewn that more 
than usual trouble had been incurred, a greater 
charge would be considered as made by reason 
of the risk, and would consequently be usuri- 
ous. S. T. H. 



INSOLYSNT DEBTOR. JP. 16, anti. 

The note of hand held by the wife, and given 
in her name, was, I apprenend, her property, 
and continued a chose m action of tiie wSe. It 
is clear, that if the husband had died without 
becoming insolvent, or reducing the debt into 
possession, the right of propeity, and action, , 
would be in the widow. 2 Bl. Com. 434. 
Hm. Co. I^tt. 361. 

Irc insolvency of the husband, I apprehend, 
gsra the assignees only t^e same right of 
action as he had ; and if they did not rednH^ 
the money into possession during tiie insol- 
vent's life, they cannot do so now. The right 
of action, and the benefidal interest^ survive to 
the wife. S. T. H. 



COSTS, pp. 168 & 219. 

1. We think your correspondent H. B. A. is 
wrmhg in his answer to A. tl/s query, as to the 



liability of .a defendant- to costs in a case fai 
which, two days after the issuing of process, he 
(the defendant) had " sent the amount of the 
debt to plaintiff without the knowledge of 
his attorn^." If both correspondents will 
turn to the case of '' Frumdi apinst Cryweil^ 
5 Banu and Aid. 886. they willfind tbe eaowl 
question to have arisen on the pleadings, 
and be«a decided for the phdntiff. Ptiyment 
of the debt does not satisfy the daifcuiges sua* 
tained by the nlaintiff in issuing the- writ. 

ne PioiMiife Solieiiars UtkmiJhiiM. 

2: It 'appears to me that the answer of 
H. B. A. to the query of A. C. is inaccurate. 
I refer your correspondents to Hifthnd v. 
Jourd&ne^ Holt, 6. Tm» v. PoweiU 7 East, 
636. Marrii6» v. Summen, 1 B. & Ad. 669. 
Espmrte Harte^ 1 B. & Ad. 660. H^armnek v. 
BeMwiek, 10 B. & C. 676. NeUon v. ^iUon, 
4 Moore & P. 385. From which cases I have 
.ventured to deduce the following rules :— 

f!r<l,— That if the defendant, alter writ 
issued, pays the debt to the plaintiff without 
x0fetB,ivAl there is nothing to shewthat the plain. 
liiF agreed to accept the same in fiill for debt 
and costs, tlw defendant remiuns liable for the 
costs, aad the action may be continued to re- 
cover them. 

Second, — ^That parties to ah action are at li- 
berty to comprofluse it without the 'interven- 
tion of their attomies, and may make what 
arrangeineni they please as to the payment 
of costs; and if, under such cinnunstances, 
the plaintiff^s attorney proceeds for his costf^ 
he must make out a dear case of collusion 
between the pUuntiff and the defendant to de- 
prive the attorney o^ his costs, or the Court. 
|»tl not assist him. ^ - 

The latter rule applies especially to actions 
for damages purely unliquidated. 

In the case put by A. Q,, there is nothing to 
shew tJiat the plaintiff a^ed to accept the 
sum sent by the defendint for the debt und 
comU, more especially as the danoaiges sought 
to be recovered appear to have been a sum cer- 
tain and not of a purely unliouidated nature. I 
therefore think that the uefendant remains 
liable for the costs, and that the action may be 
continued to recover them. 

I presume, that the writ was issued before 
the aebt was received. C. C. 



OAME LAWS, 

TRESPASS. P. 63. anti. 

•> » . . 

According to Blackstone, the common law 
has vested the sole property of all game in 
England in the King alone, and consequentiy,. 
no man is qualified to kill game, or is exempt 
from the original penalties, unless he possesses 
some peculiar privile^ derived from tae King. 
Mr. Christian questions this doctrine, and 
amongst other arguments urges tiie following: 
— ^Admitting tiie King's right to tilie univ^aal 
soil, it is not erident why he should have a 
better right to take such creatures [as aie deem- 
ed gam^ than to take any other productioii of 
that soil^ and it affords no inference tbst the 
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land' 4Mnier* may A6t «njdy tlus i%ht concur* 
rently with the kinf . 

The other gener^ principle relied on by the 
learned commentator u, that these animab are 
kmm vmcmniiaf and bdone to the King. But 
I am .inclined to think, tnat the vfln^reTene 
maxim is tme, and that dona vueaniia odong to 
the first occupant or fortunate finder, exceMha 
those instances particiriarlv specified by the law, 
in which they are espressly given to the King. 
Thus, a chiuuiey-ffweeper's Soy, by action, re- 
coTQptd from a goldsmith, who detained from 
him a diamond which he had found, $he value 
of the finest diamond which would fit the socket 
from which it was taken ; and it was dearly 
held that the boy had a right to it against aU 
the world, except the. owner, who did not vg^ 
pear* Armmry v. Dekimire, Strange, ^. 

It has been fre<^i6ntly decided, that the King 
has no property m deer or any other game, 
when they are out of the forest. The learned^ 
Judge frequently intimates, that no person is* 
exempt from original penalties ; but 1 am in- 
cHnea to think, uat no authority what^er $^T 
be found, that any penalties were ever inflict^, 
for killing game out of privileged grounds, ext 
ccpt those which have been introwiced by our 
modem game laws, or the qualification acta.* 

B)it to ristum more closely to your corres- 
pondent's enquiry, as to '' whether a lord of a 
manor has an exclusive right of sporting over 
his , demesne," I will cite the aecision of a 
case which .was brous^ht in 1791, from the 
Courts of Scotland, betore the House of Lords. 
THe question was, viiether by the law of Scot- 
land the proprietor of an estate, or lord of |^ 
manor, has a right to monopolize the game 
upon that estate for hia o^m use, or that oClu|^ 
particular friends^ authorised by his ticenee, 
and to exclude all gentlemen equally qualified, 
from following that amusement over ms waste 
or other grounds not sp^nally protected by 
any particular statute? The printed cases of 
the appellant and re^ndent contain much 
carious learning upon me Scotch game laws ; 
but no idea was suggested tiuit £e game in 
Gotland belonged to the King. For the jq^ , 
peUant, who insisted that he had a right to en- 
ter as a sportsman upon the respondent's estate, 
the authority of President Balfour, in his 
Practice, was chiefljr relied upon: triM* ** It^ 
ii leisome ami permitted to eu men to chaise 
kareif fimee^ xmd « // other heistee, beand teith* 
oat /orreetee^ warreaea, parMi^ or wardie." 
Limagwtone, Esq,, i^peUaat» v. Lord BreadaU 
bane, respondent. 

HiiB, according to an eminent legal writer, is 
considered the same as the law of England: for 
it has been, decided, that neither a lord of a 
manor, nor his gameke^Ma*, am go into any 
part of Ae- manor vdiidn is not the lord's own 
estate, or waste, without being a trespasser, the 
as anothet person* 

H.' B. A. 



•ChristiHi's Notes to Black. Com. VoL 2, p. 
418/ 



QUERIES. 



LANDLORD AND TENANT, 
aniTTINO FO88BSSI0N.— *8ir]CDAr. 

In Dec. 1830, A. B. apeed to take, and 
T, P. agreed to let, certain apartments in T^ 
c P,'t house, at a certain sum per half-year.. In 
UB^rch, 1831, T, P. gave A. B, notice to ^uit 
on or before 'the Christmas-day next ensuinff. 
About a month previously to which A. B, \m 
the apartments, and removed every artide be- 
longing to him, together with the keys, which 
he did not attempt to re-deliver tiD the Mon- 
di^ jiter Christmafrday, when T, P. refused 
to taSe them. Is T, P. entitled to another 
half-year's rent? and whether, as Christmas- 
day tdl on the Sunday, A, B. could legally de- 
liver Tip possession on that day ? «nd whether 
the ddiverf should not have been on the Satur« 
:day precemng ? T. P« 

XNSOLYSNT. — TBA&'S RSNT. 

, By .i^e 31st section of the Insolvent Act, 
(7 Geo. 4. c. 67) it is enacted, *' That no dis- 
tressfor rent made after the commencement 
of imprisonment of any person who shall pe-: 
tition, for ' discharge under that Act, ,upon the 
insolvent's goods, shall be aralable for more 
than one year*s rent, accrued prior to thcexe- 
cution of the conveyance ana assignment by 
such person in pursuance of that Act, but 
that the landlord shall be a creditor for the 
overplus rent." 

' If^ distress is not ma4e (90 gvods being on 
^premises) and the insolvent takes the bene- 
§tt^ ifcldb u ve Act, are tiie. aMgfi'ees bound 
tuMf the landlord twelve months rent in fvU, 
if XtJsj should recdve assets to that amount, 
or, is the landlord in defiault of having levied 
a distress (there beinff nothiitg to seize), en- 
titled to a dividend only. £. S. 



8CBOOI1MA8TBR. — RXCOYBRINO P088S88ION 

OF PROPS RTT. 

A., a schoolmaster, being in contemplation of 
entering into partnership with B,, anoUier 
schoolmaster, removed his goods, consisting of 
household fiuniture, plate, linen, beds, &c., 
imd every other article used by him in the 
carrying on of his school, to nis house, in 
which he remained, in the capacity of usher, or 
nther as second master, for about a twelve- 
month. Owing to some disagreement between 
them. A, left B.*s academy, and on attempting 
to remove his ^^oods therefirom, was prevented 
by B., who claims tfafem a0 his property, and 
refiuen to give them up to A, 

By what means can A, recover possession of 
Ins property abovementioned ? Nfay not an 
action of trover be mMutained agunst B, ? 

YL, B. A« 



DIX8 HON JURXDicx. p. 168, 219, anl)?. \ 

' I did not ask which were the dies non furidief 

under the old system. I asked (and it appears 
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to me thai the qn&tknt aa^r he of coniequence 
to some penoDs), whether Good Friday and 
the day &llowiii|(» ainl Easter Monday and 
Tuesday Ahxt, are since thepassmg, and by 
the operation of the Stata..l W. 4, e. 70; and 1 
W. 4^sesf. 2, 0. d» or eUlier of them* ^ei ftoa 
JurUiQi. J. 0. 



MISCELLANEA. 



WIUiIASf ttOBCOB. 



The fbHofHng extraotp and obaenratioBSi 
may bie.iio^.oni^ interMing to our na^rs 
fpcMnUy,) lliit &ftdite^*th.e stmdent to hem ex« 
ertioMt^ il will ahew^h^firiBinch can h«e(fectad 
hf (Ulig«Dit Belf4eacbin§f af>d soUtanf ftn^y. 

• It was* the ^aelpl of IKmcoa to asoayar in 
tnnM» thA: mwm ol ail^ucat«r He «irly 
begin ^o think for hiinsell, and ha waa>Eai|iark-. 
able for bis habits ot thought and menial |up* 
plication. , Admitted an articled clerk, at me 
age of sixteen, iii the office of Mr, Eyres, a re- 
speetable attorney in Lfrerpo^l^ while eii|pipi^ 
In the diaebarge m la^ duties, andf uMilMar'ttienr 
to tite pei!feet sutisfacflon^f his superior. Be was 
•timnlated to uadertake the study of the Latin 
langtiaffe,<by one of M^ c e m^ at i ions,- who 
boMted that he bad read Cicero de JmMtfi^ 
and {fpolde^ in high tanM of the 'dojueiice of 
the style and'timeiiess of the seaitiittents of 
that celebrated composition. Roscoe immedi^ 
ately eommenced t he" < » eil r, and smoothing his 
difficulties by perpetual reference'<lo4ili fpn^m^ 
maf , as well as to fafls dR;t(oifafty, he laboured 
through the task w^cb the spiiit of emiladon 
had exdtedlilm'ttt'undertlke. '- ir^ H *^ 

• The success eicperlenced in his fir^ attempt^ 
nrempted lum to praeeed ; he stepped not in 
flis caaeer till h^- had- read the mdit fetin*- 
giyshed of the Komaii dassicfe. Still without 
uie aesbtance of a master, he next apBlie4to 
the slttd^ of the French and Italian : tae best 
authors m each, of those tongues soon became 
fhmiliar to him. At a latei; period of his life, 
iie added Greek' to hi» otlier attainmeuts. 

After tiie expiration of hia articles^ he enter- 
ed into partnersl^p' wUh Mr. AspinaH, when 
the entire management 6f an office, extensive 
in Practice,' ana higli & reputftttdn; tlmrolred 
onnimalohe. ^ 

The great woric tm which Mr. R6R6oe'ft fame 
chitefly re8t8,'h]S '* Life of Lqr^nzo de' Medici" 
was cominenced In 1790i». ti^d coQ\pleted hci 
1796. During the period of, its compilation^ 
he Hired nt Ae distance of two miles iVom 
Liverpool, whither he dai^ repaired to attend 
thebhsiness of bis office* Hijs evedngs^albne 
could be dedicatedto the work/ ther^etooks 
whitSi he had occasion to consult, were mostly 
|iaro«ure4 from London, i^hough it y^as a con- 
nd^ble advantage to him that his friend Mr. 
Chnethd'banker, had s|gpnt a winter at Fio- 
lenoe. The work was printed in Liverpool 
under his awnsuperintentfence,^^ Its appear- 
ance WBcr hailed mth a warm andimivMnu ex- 



poresnon of luhnlratibn. The author of '' tki 
Pursuits of Literature,"- thua ^eaks of the 
author. ** It is pleasant to consider a gentle- 
man, not under the auspices of a univernty, 
nor beneath the shelter of academic bowen, 
but !n the practice ci the law and busineae of 
l^at extent, recklent in « remote commercial 
aawn, where notiiing is heard but oi Guinen 
ehips. slaves, and merchandise, investigating 
ana describing the progress ef every pobte art 
in Italy, at the reviw of learning, wm acute- 
aess^ depth, and precision, with the spirit' e£ 
the poet, and the depth of the historian. It is 
pleasant to eonsiderdus ; and for my own part, 
I have net termis sufficient to express my admi* 
ration of hi» genius and midition, or my gratis 
t^e for Uie amusement and information i heve 
received. I may add, that the manner in which 
Mr. Roscoe procured from the libraries at 
Fkvence, maf(y of the various inec^d manu- 
Sfnpts with which he has' enriohed- the a^pen- 
,.dix to his history, was singularly curious ; not 
from a fellow or traveller of the Dilettanti, 
.iwt from a eomniiercial man in the intervals of 
)i|ii'emplo3nneat. I shaQ not violate the dignity 
of tiie work, by alight objections to some modes 
of expression, or to some occauonal smtimenti 
in theiustorian of n republic; but I recommend 
it to our countiy ae e woik of , unaueationable 
genius and weemmon merit. It adds the 
name of Roscoe to the very first rank of En- 
glish classical historians. [Abridged from the 
Jnnmal Bwgmpkg a$td Ohliuarj/i, 



ORDBAL'S^ MOT ABOLISimo BY VtATVtJU 



. Some provisions respecting tiie 
Horn of criminal iustice were made by the 
statutes of Clanhdon, afterwards rejpnbuslied 
with additious at Nortiiamplom These anb* 
jected an offender to a tniA, of which the 
uaierordeai formed a part, by wlach, if ceai* 
victed, he was to lose elimb« and be iNo^shedi 
if acquitted he was to leave the kingdom widi^ 
in forty days ; and this o|]||ectionabk regoialiDn 
was to be ui foree as long oi the MngpUmed; 
the method of preeeeduiF itself ii so prepoate* 

iDsei 



rows, that Reeves justly dhservn, it ean.be im- 
pHted to nothing but seme doubt entertained 
of the justness ef . thia trial hr ordnO. ^ Hie 
abofition of the trial wns not eflfedted by statnte. 
It contfanied till theintflrfbrenct ofthe dofy, 
Sod the aelemn judgments .of oonneils at 
length pwrailed agmnt it.. Ina R S.^ dino* 
tions were given to the justices ithaerant for 
the northern coniities, not to try persons 
charged vrith robbery, mnrder, or ^ther such 
eriaes, by fire, but for the preKut, till further 
pnwiiion could be pnde^to xecp themkwpriaon 
under safe custody. What tether y»> b iap 
was made, as thereby promised, nowAiere ap* 
pears; so that it nuiy perinpq in strictness re« 
mun tlie law to tins day. Dufarrit on Statutes, 
Part II. p. 183. 

^ 1 Reeves, 194. 
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Qaod magis ad Nos 



Pertinet, et nescire malum est, agitamos." 
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JUDICIAL CHARACTERS. ^ 
No. V. 



SIR WILLIAX GABROW. 

Tdx resigiiRtion of Mr.Baron Oarrow» whi^ 
WBJB annoui^ced in the number of last week, 
aflTordfi us an opportunity, consistently with 
oujr plan, of giving a short account of his 
profes^onal life, and by availing ourselves of 
it at the earliest n^ome^t, we feel we shall 
consult die wishes and gratification of our 
readers. 

William Oarrow, the subject of this brief 
notice, was the sqn of the Rev. David 
Qmrrawg a clergyinai).' of the established 
church, residing in the village of Hadley, 
near Bamet.. He was bom on the I3th of 
April, 1760, at that place, where he passed 
his early years ; and received his education. 
Under the superintendance of his father. At 
the age of fifteen he entered the office of Mr. 
Southouae, an eminent attorney, who carried 
on buaness in Milk Street, Cheapside. 
Though attentive and diligent in the per- 
formance of the teclmical and practical 
tluties of the office, he soon exhibited 
abilities and ind^iations ^bich, to the mind 
of his pnncifal, seem^ to afford the fiurest 
hopies of success in a higher sphere of action, 
and which led Mr. Sonthouse to recommend 
that the bar should be his ultimate destina- 
tion. It was not difficult to obtain the con- 
sent of his parents to this proposal, and, in 
(sonsequence, alter passing five years in the 
office of Mr. Southouse, he became a pupil 
of Mr. Cromptott, the well-known author 
of the book of Practice bearing his name, 
and afterwards one of the most popular 
special pleaders, and celebrated for the num- 
ber of his pujHls. Two years assiduous 
study and attendance at the chambers of this 
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gentleman, so far advanced Mr. Oarrow's 
legal knowledge as to encourage him to 
make the attempt to commence practice, 
'and he was called to the bar by the Society 
of LdncohiVInn, in Michaelmas Term 1 783. 
Almost immediately after his call, Mr. 
Gahx>w attended the sessions at the Old 
Bailey; and here a fortunate opportunity 
was soon presented for a display of those 
abilities for which he afterwards became 
remarkable. Henry Aickles, one of the 
most adroit and accomplished sharpeiB upon 
the town, was indicted for stealing a bill of 
exchange, of which he had obtained posses- 
sion, under pretence of setting it discounted. 
Being Irell supphdl wm fioda ^ protect 
hfmself !n the event of sudh an emergency, 
he had retained for his defence the leading 
counsel then practising at the bar of that 
Coiut, in consequence of which the conduct 
of the prosecution was entrusted to Mr. 
Garrow. The prisoner's counsel objected, 
that the fact did not warrant a prosecution 
for felony, with a degree of confidenoe 
arising as well from tibeir belief in the 
validity of the objection, *as* from the. 
youth aild apparent inexperience of their 
bpponent; but the readiness, power, and 
accuracy of the reply vfhich he made, 
induced the presiding judge, MrJ Justice 
Heath, to leave the case to the jury; ax;^d 
on their convicting the prisoner, to re-^^ 
serve the legal point raised for the ccmsider- 
ation of the twelve Judges, by whom the 
ponviction ^ affirmed. 
•, The able manner in which this case was 
conducted, as well as his successful exertions 
on other occasions, soon secured Mr. Gar- 
row an extensive practice at 'the Old Bai- 
ley. Nor was lie less prosperous in other 
quarters. At tbe contested election for 
Bedford, in the spring of 1784, he acted 
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88 assessor for the high sheriflf, in which 
office his conduct was so much approved as 
to lead to a retainer in the London Scru- 
tiny for Mr. Sawbndge. In the same jear, 
a few months after his call to the bar. Mr. 
Fox and his friends th<A]ghC it advisaye ia 
secure his assistanee as ^ne of their cooa* 
sel at the Westminster election. Here he 
so fas distinguished himself, that he was 
appointed on the part of the .electors* to 
appear at the bar of the House of Ck)mmons 
in opposition to the scrutiny ; a tadc which 
he so well accomplished as to attract the 
notice and commendations i^f Lord Kenyon, 
then Master of th^ RoUs, Mr. Pitt, Lord 
Mulgrave, Mr. Fox, Mr. Burke, and other 
leading statesmen of both parties. 

The circuit chosen by Mr. Grarrow, as 
being more immediately connected with 
London business, was the Home. Al- 
though there were many of its members of 
distinguished eminence as advocates, and 
whose names are recorded as since reflect- 
TD% lustre upon the judicial office, Erskine 
was universally admitted as the triumphant 
leader, subduing his more erudite antago- 
lusts by an eloquence wliich bore down all 
opposition. To this celebrated orator, then 
in the zenith of his fiime, in the vigor of 
his powers, and widi all that confidence 
which long success naturally creates, Mr. 
Ghurrow soon found himself opposed. Nor 
was he* in the moment of tzial, found defir 
cient in any of the qualities necessary- to 
maintain with credit so formidable a con- 
test. On those great occasions when pub^ 
lie attention and curiosity were attracted, 
where grand efforts were requisite, and 
high expectations entertained, Erskine sel- 
dom feoled to shine forth with unrivalled 
i^endour ; but in the ordinary run of cases, 
Crarrow, by his acut^ness and readiness;' 
by a talent, peculiarly his own, of examin- 
ing and cross-examining witnesses ; and by, 
the ease and tact with which he adapted his 
eloquence to the feelings, and understandings 
of those whom he sought to persuade, often 
obtained the ascendancy ; and thus, if sue* 
cess be a true test, proved himself at least 
equal to his accomplished and powerful op- 
ponent. In a remarkably short time, there- 
tore, after his becoming a member of the 
Circuit, Mr. Garrow was found either acting 
as junior counsel to Erskine, or engaged 
against him in the conduct of causes at nisi 
prim ; whilst, so feur as his practice on the 
civil side permitted* his business in the crimi- 
nal court greatly increased. 

From the records of the numerous state 
prosecutions, arising from the agitation of 



the times, it will be seen that Mr. Oarrow* 
very early in his professional life, was re- 
gularly retained as one of the junior coun- 
sel for the Crown. His abilities and exer* 
tipns on these occasions, as well as his in- 
crea^ii^ piactioe^ both m town and on the 
circQit;^ led k> an intiawtioii that the ap- 
pointment of King's Counsel, should he be 
idispoeed to solicit it, would not be refused. 
Th& acceptance of such an advancement, at. 
so early an age, and when in the possession 
of so beneficisd a practice as a junior counsel, 
to most men would have been a matter of 
serious anxiety, since it is well known not 
at all times to have advanced the real inter- 
est of those, who, actuated by an honour- 
able ambition, have hastily accepted this 
promotion. But to Mr. Ghurow no such 
danger was presented, as he had already 
been often tried in those situations, which, 
as leading counsel, he would by this step be 
almost invariably called upon to fill. In 
less than ten years, therefore, firom the date 
of his commendng practice at the bar, his 
was appointed by his Majesty one of h» 
Counsel. 

The ability which Mr. Ghorow, from the 
time of the Westminster Scrutiny, had 
firequentiy displayed profeesioDaMy in the 
discussion of public and political ques- 
tions at the bar of both Houses of Fariia- 
ment, made his accession, as a member of 
^e House of Commons, a desirable object 
to theleading poHtical parties. It has been 
seen, that eaily in life he had been pro£es- 
sionaliy connected with Mr. Fox and his 
friends ; but his political sentiments acoard- 
isig with those cf Mr. Pitt, he dad not hesi- 
tate to accept an offer made by that minister, 
of a seat for the borough of Gkiiton, £00* whidi 
place he was returned to Paiiiament. 

In 1806 His Royal Highness the Prince 
of Wales was pleased to nominate Mr. 
Garrow his Attomey-Generel, whidi office 
he held nntal the year 1812, when he was 
advanced to the rank of Solicitor-OeBerai 
to the King ; on which oooa8ion» as is uaoal, 
he received the honour of knighthood : and 
on the promotion of Sir Thomas Plomer, to 
the Vice-ChanceUorship, he succeeded han 
in the office ef Attomey-G^eneral. 

The manner in which Sir William Ghunow 
acquitted himself in dischargmg the geneial 
duties of these high state offices, whdn 
candidly examined, cannot ftoAj be con- 
sidered as open to exoeption ; whilst it must 
be universally admitted that one of the most 
unpopular and responsible, the directing and 
conducting of state prosecutions, was carried 
into execution during the time that he was 



Judicial Character9.-T-8ir W. Gatn^. 



356 



Attofn^-Otoenl, with siiigular farbearance 
and propriety. Convinced, by long experi* 
^nce and observation, of the dangerous 
effects of failure in proceedings of this na- 
ture, caution and deliberation seem to have 
characterised his reisolutions, and to have 
dictated the advice he was called upon to 
offer to the government upon such subjects. 
Hence it may be seen that, although during' 
his official responsibility, the number of 
state prosecutions were few in comparison 
'with those instituted by some of his prede- 
cessors, rarely can there be found an in- 
stance in which an acquittal added to the 
evil intended to be suppressed, and, by 
bringing the law itself into odium and con- 
tempt, encouraged a repetition of the offence. 
"Well may itjtherefore, without any invidious 
disposition, be remarked, that in tius respect 
at least. Sir William Oarrow's discreet and 
vigilant exercise of the powers entrusted to 
him as a public law officer, entities him to 
no mean commendation. '' 

On the promotion of Sir Richard Richards 
Co the office of Lord Chief Baron, the office 
of Chief Justice of Chester was offered to 
and accepted by the Attorney- General. 
The discontinuance of circuit practice, (con- 
sequent upon his promotion to the Solicitor 
Generalship,) enabled him to perform tiie 
duties of a Judge, without inconvenience or 
interruption to his other professional en- 
gagements ; and accordingly he continued 
to hold this office, and to enjoy a mo^ 
extensive practice both in his public capa- 
city, and^as one of the most successful and 
popular advocates at the bar in private causes, 
until the spring of the year 1817. Of 
course, however, he met with his reverses, 
and a victory over him was oms of the 
earliest triumphs of the present Lord Chan- 
cellor. A vacancy on the Exchequer Bench 
then occurring, and the Attorney- Oenexal 
signifying his wish to obtain the appoint- 
ment, in Easter Term he took his seat as a 
INiisne Baron in that Court ; in which station 
he has continued to the date of his recent 
zetirement. He was considered by his friends 
as not having done justice to himself, in not 
waiting for some higher judicial office. 

It must be obvious, that any detailed ob- 
servations or criticisms upon the merits and 
talents '^of this celebrated advocate and re- 
spected Judge, would* at present, be unbe- 
coming and improper ; but it may be allow- 
able to say, that with' him has retired one of 
the last of that race of men who,by a rare and 
splendid genius, have exalted in public esti- 
paation> no less their. own character tiian 
that of the profession they adorned. The 



early and rapid Aicdess of Garrow, and 
a long career of uninterrupted prosperity, 
against rivals of extraordinary merit, suffi- 
dendy attest the possession of abilities of 
tiie highest order; as an advocate gifted, 
indeed, witii natural talents such as fall to 
the lot of few, which had been improved 
4nd cultivated with care and diligence, the 
opportunities presented by fortune were not 
suffered to escape, but became immediately 
the foundation of fame and prosperity in hu 
hazardous and uncertain profession. Of his 
skill in the art of cross-examination, many re- 
markable instances might be mentioned; but 
the attempt would be vain, by description, to 
convey any idea of the extent of his powers 
when called forth by such occasions as de- 
manded their full exercise. Of the style 
.and force of his eloquence there remain re- 
cords in the State TVials, and in other pub- • 
•lications of legal proceedings of interest, in 
which he Was engaged. It would be diffi- 
'cidt perhaps, on a deliberate exercise of the 
judgment, to direct attention to the recorded 
speeches most worthy of notice; but we 
may merely, from memory, as affording 
specimens of varied and superior abilities, 
advert to the defence of Dr. Symonds, the 
prosecutions against Picton, against Bligh, 
against Codling, Reid and others ; the 
case of Doherty v. Wyatt ; and to a very 
short, but powerful and conclusive address 
to the jury, lor the'defendaot, in the King 
V. Foalder. 

The nature of the duties of a barrister in 
great practice must necessarily sometimes 
engender feelings of private di^e and 
hostility; whilst the mortification Of defeat, 
and the sense of inferiority, it is to be fear- 
ed, too frequentiy raise an un&vouiabla 
disposition in professional rivals. From 
sttdi misfortunes it cannot be expected that 
one so celebrated should be altogether free ; 
but his courteous demeanor, and a genuine 
and unostentatious kindness, botii as a bar- 
rister and a judge, were well calculated to 
remove any unjust <Nr unfavourable impres- 
sions. The recollection of this must serve 
'to mitigate the regret which cannot but be 
felt by him, on retiring from a scene where for 
nearly fifty years he has performed so promi- 
nentand so honourable a part; and the know- 
ledge, that though absent from view in our 
Courts, there are many there whose regard^ 
respect, and gratitude, must ever cherish his 
memory, cannot fisdl to gladden the hours of 
repose and retirement, and to shed a pleas- 
ing lustre upon the evening of his days. As 
a mere lawyer, his character as a Judge was 
not conspicuous; but his powers at mti 
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prhtt and in the Criminal CourtB wete very 
oonsiderable. His health has, however, of 
late declined ; but the £a.ult of remaining on 
the bench after the judicial faculty had de- 
parted, cannot jvatly be imputed to him. 
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found that there h nothing in either of them, 
that will render the traveling of. stage coaches 
on a Sunday illegal. The statute 3 Car. 1, 
begins by reciting, that the Lord's day, ** is 
much broken and profaned by carriers, wag- 
goners, carters, wuumen, butchers, and drivers 
of cattle;" and then it enacts, " that no carrier 
with any horse or horses, nor waggonman with 
any waggon, nor carman with any cvt, nor 
\ wamman with any wain, nor drovers with any 
cattle, shall by themselves, or any other, travel 
upon the saidaay,upon pain that every person so 
offending shall forteit 20#. for every such of- 
fence." Nowit is quite clear, that the only word 
in that act, which is at all applicable 



How many of our readers leave town on Sun- 
day i This was our exclamation on re-reading 
a case which has been recently reported in 
Dowllng and Ryland ; with which, however, we 
were familiar, it having been nyen before by . 
the contemporary reporters^ Bamewall and [ 
Cresswell. The points decided are, however, 
of such general interest, that we diall mention 
them, first shortly statins the other cases 
on the subject, which are a uttle at variance. It 
is laid down by Mr. Preston, that the statutes 
for the observance of the Lord's Day (3 Car. 1. 
c. 1., and 29 Car. 2. c. 7>) do not appk to the 
private transactions of individuals, z Prest. 
Convey. 363. And this opinion has been con- 
firmed by the cases of Drury y. Defontminet 
1 Taunt. 131. Blatwrnev, ff'iiiutms, 3 B. & 
U. 232. However, in the case of Fenneil v. 
Ridier^ 5 B. & C. 406, it was said that the sta. 

tutes must be looked upon as rc^^tin^ the ^, 

private, as well as the public concmct of mdi- [ Simdays' which are essentially necessary, 



vidualsf and this view was also adoptedm 
the case of Smith v. Sparrow, 4 Binff. 84. tjSJb 
ease to which we have above alluded is, Saif^^e- 
man v. Breach, 7 B. & C. 96. 7 Dow. & Ry. 
796 ; the circumstances of which were shortly 
as follows : itappearedin evidence, thattheplaiu- 
tiff had gone to spend the day on a Sunday at 
Clapton, and had oooked himself a place in the 
defendant's stage coach, duly licensed to travel 
from Clapton to London. Inthe evening the de- 
fendant refused to go to London,finding that he ' 
had no other passenger willing to go but the 
pUuntiff: upon which the ^luntiff immediately 
hired a post-chaise in the neighbourhood, to con- 
vey him to town, which put nim to the expense 
of 13^., for which sum the present action was 
brought, in consequence of the defendant's 
breach of contract. On the part of the defendant, 
it ^vas insisted that the contract was illegal, i^ 
being made on the Lord's day, in violation of the 
statutes, 3 Car. 1. c. 1, and 29 Car 2, c. 7 ; and 
consequently, that the defendant was not bound 
to perform it. The plaintiffhad a verdict for 13*/ 
\^iTh liberty to the defendant to more for a. 
nonsuit. A rule nisf having been granted ac- 
cordingly in Hilaiy Term last, cause was now 
shewn a^nst it by Mr. Dodd. The ground 
upon which it is sought to disturb the verdict 
in this case is, that the contract in question is 
Told, it having been entered into on a Sunday. 
ITnon an examination, however, of the woros 
of^the statute, relied upon at the trial, it mil be 



contained , .. 

to the driver of astage coach, is the worq»'' car- 
riers;" but that evidently means the carrier of 
goods, and not passengers. In the case of /7er 
v. Middieton, 4 Dow. & Ry. 826, the Court 
held, that the driver of a stage van, travelling 
to and from London to York, was a common 
carrier within the meaning of the statute ; but 
they studiously avoided giving any opinion, as 
to whether the driver of a stoge-coach was li- 
able to the penalties of that statute^ iotj4Uott^ 
G. J. there said, " We are not called u{ion to 
give any opinion whether the drivers of mul 
and stage-coaches are carriers within the mean- 
ing of Uie statute." Then does the 29 Car. 2. 
C.7, apply to the defendant? (He then went 
over the words of the statute.) Conceding for 
the sake of argument, that the defendant comes 
within the operation of the first section of 
the act, still his employment miffht come 
within the exception, " works of charity and 
necessity." There are many acts done on 



9ot only to the comfort, bat convemence 
of life, which would be protected by the 



tute. For instance, medical men are often 
\ called upon to travel on a Sunday ; and wit- 
nesses on their way to the assizes, and so forth. 
The exception in the statute has always been 
liberally construed. For instance, in R. v. 
Cox, 2 Bur. 785, it was decided that baking 
pies and puddings, and such thin^, for dinner 
. on Sunday, is not an offence withm the statute. 
If the statute were construed so strictly as will 
be contended for on the other side, in the pre- 
sent state of society, it would lead to great 
public inconvenience. It would stop dl com- 
munication between difiecent parts of the 
country, and all transactions must be put an 
end to on the Sabbath day; nay, all corres* 
pondcnce through the medium of royal mails 
must terminate, because it is notorious mail- 
coaches must travel on the Sunday. Then, 
secondly, assuming that any offence was com- 
mitted against the statute, the offence was 
committed by the defendant, and not by the 
plaintiff, and he cannot take advantage of his 
own wrong. ^Bailey, J. But do you not em- 
ploy him to break the law ?] The mere know- 
ledge, on the part of the pudntiff, that the de- 
fendant is Kom^ to break the law, will not 
affect the plaintiff's right to recover; it is the 
person who exercises nis ordinary calling on 
the Sabbath, who is alone guUty or the offence 
against the statute, ffodgsonr. Temple, STaunt. 
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161. Bleauome v. fnilutme, 6 DcfW, & Ry. 82; t 
dB. & C. 232. Thirdly, however the defendant is * 
in possession of a licence under the 25 G. 3. c. 51 . 
§ 4, which in express terms authorizes him to 
carry on Sundays twelve outside and six in- 
side passengners. In the face of this license, 
therefore, it does not lie in the mouth of the 
defendant to say that this contract was illegal. 

Gttrnfy, contrh. The only question is, whe^ 
ther the diiver of a stage coach, having an 
*' ordinary calling," and exercising that csuling 
on the sabbath-day, is liable to the penalties of 
the statute 29 Car. 2. c. 7 ; for if he be, it follows 
as a consequence, that the defendant having 
made a contract with the nlaintiff in violation 
of the law, no action will lie against him for 
refusing to perform that contract. Now the 
words, ** or any person whatsoever," in the 
first section of the statute, are comprehensive 
enough to include all classes of persons exer- 
cising their ordinary calling on the Lord's-dayJ 
[Lora Temterden^ C. J. If that be so, why 
should drovers and waggoners be specially 
mentioned in the second section ?] Tiiat cir- 
cumstance will not destroy the sweeping wordj ^ I 
contained in the first part of the act. It is 
clear that the fifth section considers all persons 
travelling on Sunday as offenders, inasmuch as 
it deprives them of all remedy against the 
hundred, in case of robbery. The fact of the 
defendant having a license under the Hackney 
Coach Act, to cany passengers on a Sunday, 
can avail the plaintiff nothing, if the license be 
in contravention of the general law of the land. 
The case of Fennel v. Ridler, 8 Dow. & Ry. 
204. 5 B. & C. 406, decides that the statute 
29 Car; 2. c. 7, applies to private as well air 
i>iiblic conduct; and it was determined that a 
korse dealer cannot maintain an action upon a 

Erivate contract for the sale and warranty of a 
orse, if made on a Sunday. In R. v. Cojr, 
the onlj point decided was, that a criminal in- 
formation would not Ke against a baker for 
baking pies on a Sunday; and this was on the 
ground that he came within the exemption in 
favour of cook shops, contained in the third 
flection. 

Lord Tenterden, C. J. We are of opinion, 
that the rule niei granted in this case, must 
be discharged. It was objected that the plain- 
tiff could not recover, because the contract, for 
the breach of which the action was brought, 
was to have been performed on the Sabbath- 
day, and that it could not be legally performed 
on that day. But i|^n looking into the stat. 
3 Car. 1. c. 1, and 2^ Car. 2. c. 7> upon which 
the objection was founded, we are of opinion 
that this case does not come within them. 
There have been subseauent statutes, contain- 
ing regulations as to nackney coaches; but 
they are too ambiguous \o be taken as legisla- 
tive expositions Si the former acts. By the 
first of these, 3 Car. 1, c. 1, " it was enacted, 
that no carrier with any horse, nor waf gon- 
man with any waggon, nor wainman witn any 
wun, nor drover with any cattle, shall by them- 
selves or any other, travel on the Lord's day ;'* 
and by the 29 Car. 2. c. T, it is enacted,'^ that no 
radesman, artificer, workman, labourer, orother 



person or persons, shall do or exercise any 
worldly labour, business, or work of their or- 
dinary callings upon the Lord's day." It was 
contended, that under the woids *' other person 
or persons," the drivers of sta^e coaches are 
included ; but where general words follow 
particular ones, the rule is to construe them as 
applicable to persons efiudem generis, Con- 
siderinj^ then, that in the 3 Car. I.e. 1, car- 
riers of a certain description are mentioned, 
and that in 29 Car. 2. c. 7a drovers, horse- 
coursers, waggoners, and travellers of certun 
descriptions are specifically mentioned, we 
think that the words '* other person or per- 
sons," cannot have been used in a sense large 
enough to include the owner and driver of a 
stage coach. On these grounds we think that 
the rule for entering a nonsuit must be dis- 
charged. 

By this case, therefore, it is clear, that so 
many of our readers as have been accustomed 
to leave town on Sundays, whether for devotion 
or pleasure, may still continue to do so with- 
out difficulty. 



ON THE LORD CHANCELLOR'S 
RIGHT TO COMPENSATION. 

• 

Wx have not been backward in pointing 
out the hxAX& of the present Lord Chancel- 
lor : we baye even tiiiought it our duty fre- 
quently to sacrifice our own feelings in his 
&your, and scrutinize his public oonducjt 
llfiAb tl^e iitmoet rigour. We cannot bow* 
ever now refrain from doing him a frdr act 
of justice. Lord EUenborough last week 
urged the propriety of giying him conden- 
sation for the losses which he has sustained 
by the late Bankrupt Court Act. We have 
always been friendly to a fair compensation 
to all persons who, having had actual ofiicial 
duties to perform, are deprived of their offices, 
and the emoluments arising from them. We 
are friendly to compensation, not simply 
as it relates to the persons holding offices, 
but as it aflfects the public ; because if the 
principle be once established that a person 
who abandons other employments for the 
public service, may be at any time depriyed 
of his situation without any thing in lieu of 
it, then it aj^peaxs to us that the proper 
persons will be slow to enter iqx>n so pe- 
rilous and uncertain a career. It is on this 
principle that we always supported the 
right of the late Commissioners of Bank- 
rupts to comjiensation ; it is for this rea- 
son we regret that the former rule was par- 
tially departed from in their case; and it 
is for this reason most especially, that we 
cannot see the justice or policy of allowing 
the Lord Chancellor to strip himself of bis 
salary without spme compensation. Look 
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at the act, and see how bountiftllly'it has 
been dealt out to others. The cup of tiie 
kinecurist is filled to the brim. The Paten- 
tee of Banlprupts, both in possession and 
reyersion ; the oealers, the Chaff- wax« and 
Heaven knows who besides, axe all provided 
for ; but the Grxat Laboukbr is left with- 
t>ut a farthing. Surely it is not suitable to 
tiie honour and dignity of this country, to 
allow its first law-ofiicet to submit to sacri- 
fices of this nature. It is indeed these acts 
that place thg present Chancellor, as a man. 
Apart from the herd of placemen. . 

• This is our c^inion as to compensation ; 
but -let us hasten to qualify it. Let it be 
given to the real workman, — to him who 
has made sacrifices for office, — but to no 
pt)ier. The mere sinecurist takes his fees, 
or his nominal situation, mth notice that he 
is a useless incumbrance ; and not one for-' 
thing should he have, for whatever period he! 
had held his ofiice. 



the mon'ey in the purchase of govefumefit 
stock, to be transferred to an ecclesiastical 
fund for each diocese. I think the people 
would also, as a bonuM, be willing to give an 
exemption from taxes to all livings under a 
certam value. I am satisfied that a wonderful 
change would be wrought by the iutroduction 
.pf such a system. Tlie parson and his parislnon- 
era would nave their mmds undisturbed by liti- 
gation and expense ; they would live in amity 
with one anotner; he would be looked up to 
with reverence and respect ; he would be a me- 
diator and peace-maker amongst them in their 
own private (juarreb ; he womd improve their 
morality by his admonitions : — they would re- 
sort to his church, and his preaching would 
have a due effect upon thdr minds ; he would 
make them happy, and be so himself. All which 
desirable objects, it is to be lamented, are very 
, much counteracted and frustrated, by long, ex- 
pensive, and ruinous litigation upon the subject 
of tithes." 

We agree widi the learned writer ; but 
ff f|UJ our raiders may perhaps remember, me in 
fkvour of a reform m the church rather more 
extensive. 
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'Oheervationa on Tithes and Tithe Laws, By 
. the late Sir Oeorge Wood» Knt., one ii 
. the Baruns of his Majesty's Court of Sx- 
-<:hequer. Longman and Co. 

Tsia pamphlet ^as written sOme years 
and print^ foV private circulatibn, .« I 
HOW rejHinted and published, and we 
store that the opinion of a person ao eminent 
-eft a lawyer as Baron Wood, must be read 
with attention and interest. As one of the 
judges of that tribunal which is particularly 
devoted to inquiries into matters relating to 
tithes, this learned person must have had 
.peculiar opportunities of seeing the practical 
working of the present system ; and he en- 
ters into its details with great shrewdness 
and ability. The author's great object is to 
enforce the necessity of establishing com- 
positions for tithes ; he thus sums up their 
•advantages: 

' "I am strongly of opinion, that if the ancient 
law, (as it stood before the 13 Eliz.) which gave 
to the parson, patfon, and ordinary the power 
^f alienation' lind cotaiposition, were restored^ 
ahe evil in time would in a great measure be 
remedied. The cler^ would find it for the be- 
nefit of the church, m some cases, to make per- 
petual compositions for ^i ti" 1"^1 money pi^- 
meAts. With such eventual advances as snail be 
'^reed on to meet the exigencies of future 
times ; and in other cases to make total alien- 
atioas : and there might be power given -to lay 
t>nt money, m making more comrortable and 
jcofivenient residences and glebes for the cleigy; 
or (I can see no objection to it) in laying out 



CHANGES IN THE LAW IN THE 
SESSION OF THE 1 & 2 W. IV. 
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THB NEW OOAX. ACT* •-> 

We avail ourselves of Mr. Dowling's edition 
of this statute, being the 76th of 1 & 2 W. 
4, " with Notes, shewing the alterations in 
the Law effected by it,"" to put our readers 
in possession of the objects of the act, and 
such provisions as may be generally useful. 
This publication is uniform with Mr. Dow- 
ling's collection of Public Statutes ; and he 
observes that no apology can be necessary 
for its appearance, because, " as a local act, 
extending in its operation over twenty-five 
miles from the General Post Office, and con- 
sequently reaching the counties of Middle- 
sex, Essex, Hertford, Surrey, Kent, Buck- 
ingham and Berks, it must be of as much 
interest as many of those statutes usually 
classed as public." 

The principal objects of the act are clearly 
stated as follow : 

/lr#r, to empower the coiporation of Lon- 
don to remove or enlarge the present c<mJ 
exchange, (§ 6). For which purpose, certain 
powers are given to the corporation to purchase 
■tenements and- hereditaments from the parties 
interested in them, and to take the other steps 



» Published by S. Sweet, and Stevens k 
Sons. 



Chanpe9 m the Lam: th^New CoaiAcL-^O^t the Fees qf Attorfeys, 



259 



ffecetfiary for cariying the above design into 
effect, (§§ 7, 8, 9, 10, 11, 12, 13, 14, 15, 16,17, 
18, 19, 20, 21, 22). tn furtherance of it, a 
daty of Id, a-ton on coals, culm, and cinders, 
laden in any vessel arriving at her moorings in 
the port or London, or to the westward of 
Oravesend, may be levied by the corporation, 
until the necessary supplies nave been obtain** 
ed, (§§ 23, 24). On the credit of this duty,^ 
.money may be raised (§ 25) i for which secu- 
rities assignable by indorsement may be issued 
by the corporation C$ 26), which may be called 
In under certain repilations (§ 27). The lord 
mayor and court of aldermen are to make bye 
laws for the regulation of the market (§ 32), 
subject to the approval of the Lord ChanceUorl 
of Great Britain, the Lord Keeper, or Lords 
Couunissioners of the Great Seal, or the Judges, 
or some one of them ($ 33), and those bye 
laws are to be printed (§ 34). The power to 
V^fulate the market may be ddegatea to com*, 
imttees appointed by the corporation for that 
purpose (§1 35, 36). 

Seeond, to inake compensation to coal me- 
ters, now rendered unnecessary^ and to oon-{ 
tinue superannuation allowances granted pre- 
viously to this act ; all of which grants are to 
be chargeable on the above duty of Id, a-ton 
(§§ 38, 39, 40). 

Thirds to direct the sale of coals in the port 
of London, or at any place in the cities of 
London or Westminster, or within twenty-five 
miles from the^neral post office in the city of 
London, by weight instead of measure, (§ 43). 
Eiosting contracts also are to be completed by 
weight and not measure, (§ 44). , . 

^ Famrik. to suspend for seven years the dui 
ties payable to the corporation of the city of 
London, on coals, culm, and cinders, by virtue 
of the charters of the 3d and 12th James Ist, 
and of the statutes of 5 and 6 W. and M. c. 10, 
the 19 Charles 2, c. 8, and the 10 Geo. 4, c. 
136, and in lieu of them to impose a duty of 
12^. a-ton on coals, culm, and cinders, (§§ 60, 
61). 

Ff/iA^ to suspend for seven years the duty 
'of vrater buUage and groundage, (§§ 62, 63). 

Sistk^ the subslitunon for seven years, in 
certain cases, of It. Id, duty per ton of coals, 
culm, or eindiers, brought by inland navigation, 
for It. 3if. (§§ 64, 65). 

The remaining sections in the act contain 
•various provisions of detul necessary to carry 
the above objects into effect. 

Plrevioualy to the paaaing of fiuB statute, 
it appears biy the leaniedEditor that no leas 
than fifty acta, local and general, were in 
force, regulating the Coal Trade. The prin- ; 
cipal one was tihe 47 Greo. 3, st. 2. c. 69. . r 
He has also pointed o^t that, it will be a 
question, whether coke will be subject to a 
duty under this act. 

Amongst other useful notes, it is also re- 
marked, that where tiie amount <tf coals sold 
is less than 560 pounds, it may be deUrtfred 
either in sacks or in bulk. Vids seotions 48 
and 49. 



On the question which has been much 
noticed in tiie public papers, regarding the 
weighing of coals, we find the following 
note: 

^ It has l>een remarked, that the legislature 
has, in this bee. (the62d), been ffuiltyof an omis- 
sion in not requiring " weights," as well as a 
weighing machine, to be placed in the cart i but 
it is clear, that a weighing machine requiring no 
weights was here contemplated; for, in the 
conunencement of § 59, the words.used are "a 
proper machine or proper scales and weights." 
If the word •* weights" had been unintention- 
ally omitted, the words ** a proper machine," 
&c. would not have been put in the disjunctive 
m $ 59. By § 112 of the above act, die car- 
man WW obliged to carry a bushel measure." 



ON- THE FEES OF ATTORNIES IN THE 
COMMON LAW COURTS. 

5iR,— I should lon^ ere thi« have addressed 
you upon the necessity of a revision of the 
amount of fees to which profesiioiial men are 
entitled in the common hw courts, had I not 
hoped that some one more 4ble than I am, 
would have volunteered his services on the oc- 
casion. 

The judges, when they made the rules in 
last Trinity Term, appear to have had the land- 
able intention in view of decreasing the eacr 
penses to suitors in common actions, and. af- 
fording debtors, i^ter the service of process, 
Apuportunity of setting iHtk their creditors, 
by aUowing them six days between the serving 
of process and delivery or filing of declaration, 
llie latter pit>vision is no doubt a very benefi- 
cial one, both for debtor and creditor, as I hare 
often known Instances where, for the mere pur- 
poise of increasing costs, the process has been 
served and declaration filed on the safne dav. 

3ut it occurs to me, that the Judges, before 
they made the orders, should* nave, in some 
measure, considered the profession, and ascer- 
tuned whether it was eqmtable towards a large 
body of respectable practitioners, who had paid 
heavy premiums when articled, and enormous 
stamp duties,, and who had been broiu^ht up 
to the profession in the expectation of being 
able to move in a respectable sphere Of life, to 
reduce their fees, at one blow, one half on 
common law actions, without any equivalent or 
compensation. 1 should wish that the folloni^ 
ing maxim were well understood, '* Do as you 
.would be done by." Dismiss one of tiie lowest 
clerks from any pi|bUc office for sunerfiuity, 
and an outcry is immediately raised for com- 
pensation. 

The cQ^ts now allowed are totally inadequate 
ui tht trouble atad time occupied in the ^ose- 
cution of actions j and it wilt therefere, not be 
worth the whfle of respectable practitioners to 
undertake thijm. more especial!^ in a^ncy bu- 
siness.- it weuM s^m but reasonable, thai on 
those portions of a bHl of costs whci^ the length 
of proceeding is curtailed four-fifths, that the 

T4 
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fees allowed for dnraing the reihiiced]deadiitfB 
flhould be increased, and that the chanres wr 
attendance on summonBes, and-some other at- 
tendances in which the solicitor is frequently 
enfBged two or three hours for two days fol- 
lowing, should also be increased ; but in order 
more concisely to shew the fees as they used to 
be, are, and, as I think, ought to be, I have 
prepared a bill of costs in a common action in 
the King's Bench, which I take the liberty of 
sending to you. 



Ww» Arc 



s. d. 

3*6 

68 



Letter for payment- 
Instrucdons to me 
Affidavit of debt 
Lst. to London 
Sheriff's warrant and mes- 

Instnfcting officer . - 
Paid him - - - 
Searching for special bail 
Attending enquiTjT after bail 6 8 
Notice ofexemption, copy, 
and service 



i, d, 

36 



6 
12 

3 

3 

10 

3 







4 
6 
4 



6 

6 

12 

3 
3 
10 
3 
6 



Attencting enquiry after ad- 
ditionubail 



10 4 

10 

1 6 



[Hie two last items are 
now mostly dispensed with, 
the bail justifying gene- 
rally by appointment. J 
Instructions for declaration 6 8 
Drawing same, formerly on 
the average* in common 
actions on bills of ez« 
change^ 90 folios, but 
now not exceeding 6 
Ingroesittgbill, parchment, 

and filing 
Ingrossing to file, and war- 
rant • • . . 
Close cofnr ... 
Rule to plead ... 
Notice of declaration, 

copy, and service 
Searching for and demand- 

Ingnm 
Attenmng summons for 
time to plead, when or- 
der made, and copy or- 
der - - . - 
[Upon tiie attendance of 
summonses, I have been 
three days attending at the 
Jvdg&B chamben. Tor two 
w urae hours each, before 
I cddd obtun a hearing.] 
Searching min for plea - 3 4 
DefendAnt uving pleaded 
withnotice of set-off, sum- 
mons for particulsn of 
set-off, copy and service 5 
Attending tnere, but de- 
fendant's attorney did not 3 4 
The like chaiges on second 

summons - - - 8 4 
The like charges on third 

summons - - - 8 4 
[N.B. Now dispensed with.] 



8 




4 
6 
4 

8 



Should 
be 

t, d, 
36 
68 
60 

12 

30 

34 

10 6 

3 4 

13 4 



-64 6 4 6 4 



.68 68 68 



Order, copy, and service, 

and copy for tiiecountnr 
Drawing issue, formerly 33, 

now 9 folios, 
ingrosring ... 
Close copy ... 
Notice of trial, copv, and 
. service, and copy tor the 

country 
Entering issue on the roll, 

and roll ... 
^d entering 
Attending thereon . 
Warrants and docket 
Drawing placita and ju- 

rata . . . . 
Ingrossing, formerly 37 fo- 

Hos, now 13 - - 

.Paid passing . . . 

Venire - . . . 

D'utringaa - - - 



Were 

t. d. 

6 


Aie 

i.d, 
6 


SboolA 
td. 

60 


11 
11 
11 


30 
30 
3 


60 
60 
60 



.40 40 40 



12 


4 


8 


11 2 


4 2 


42 


3 4 


34 


34 


4 


4 


40 


3 4 


3 4 


34 


18 6 


66 


88 


36 6 


20 


200 


6 6 


66 


66 


70 


70 


70 



I The briefs, and the other fees of attendmg 
Hhe trial, &e. ou^ht, I think, to be as hereto- 
fore ; but there is one ^reat evil in the rema- 
net fees. Upon an action for recovery of a 
small debt, they are oftentimes more than the 
whole debt : these ought to be taken off alto- 
gether, and the solicitor should be allowed only 
A sufficient fee for watclung the cause. The 
Court fees also, which are for the pluntiff in an 
undefended cause 3i. 16il» should be reduced. 
It does not, however, appear to be the ob- 
ject of our rulers, to reduce the expenses of an 

(action by which the profits of the holders of 

- 30 60' if*!1n) Secure offices will be diminished; and so 
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-44 44 78 



3 4 6 81 
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5 5 
34 6 8 

8 4 11 8 



long as the attorneys submit without remon- 
.strance, their fees will be reduced, until at 
length no gentieman of respectability will be 
able to support the station in life he has here- 
tofore mamtuned, and he will be oblu^ to 
abandon the profession to those who, having 
no character to lose, will exist by extortion ana 
tchicaneiy. 
. Law reform, Mr. Editor, appears to be mak- 
ing rapid strides ; but I fear tne reformers are 
not exactiy doing that which is right, when 
they attempt to annihilate a respectable body 
of men, without making any sacrifice them- 
selves. " P." 

[Our correspondent has furnished us with 
several other detuls, which for the present we 
postpone ; believing that the grounos of com- 
plaint wiU be, in a considerabk degree, remov- 
ed. If they are neglected we shall be ready to 
resume the subject. En.] 



BANKRUPT ACT AMENDMENT BILL 



REPLY TO OBJECTIONS. 

n the Edii9r 0/ ihe Leged Obeerver, 
Sir, 
Hie 41st sec. of 5 Geo. 2: redtes, tiuit by 
reason of the death of the persons who have 
the care of the proceedings under commie- 
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sioii8» sach proceedings are many times lost 
and mislaid, by means whereof purchasers may 
be disabled to make out their title $ and there 
being no certiun place where creditors, or any 
person claiming under such commission, can 
have recourse to such commission and pro- 
ceedings ; it is enacted, that upon the petition 
of iray person or persons, the Lord Chancellor 
may direct such commissions and proceedings 
to be entered of record : and in a subsequent 
part of the clause, it is enacted that the place 
of resort " shall be a certain proper place, near 
the Inns of Court ;" ** and aiipersom shall be 
at liberty to search and see if the same are duly 
entered of record.*' 

We have therefore an office erected, for the 
purpose of preventing any injury arising from 
the loss of papers, in consequence of the death 
of the solicitors under the commission; and 
in order that all persons may have a certain I 
place of resort whereat to inspect the proceed- 
mgs. These benefits, which are intended for 
** all persons," may be obtained by " any per- 
son or persons'' upon petition. 

The whole of the objections of your corre^ , 
pondent J. bdng built upon the notion that 
the deposition " could be kept back for an 
indefimte period," fall therefore to the ground. 
If a commission was " originally proceeded 
in upon the perjured or mistaken deposition 
of a dead witness," was it not ** wilful or neg- 
ligent delay, by which innocent parties may 
suffer," not forthwith to have the oath re- 
corded at the place of public resort, where aJl 
persons might search, where its villany might 
be immediately detected, and the offender pu- ' 
nished ; but is it fur, when there is " no prb^ 
vision for examining and perpetuating the tes- 
timony of witnesses" in its support, and when 
*' it is impossible to make provision for re- 
storing such testimony as mavhave been lost 
by death, absence, or incapacity of other wit- 
nesses, or to contemplate the extent to which 
the rights of third parties may be invaded ;" is 
it fair, I say, to wait until the man is dead, and 
then to insult his memory, when, if a villun, 
he mu^ht have been immediately detected and 
punished, if there had not been " wilful or neg- 
ligent delay." 

I pass over J.'s objections to depositions 
because thev are ejf parte ; perhaps he will allow 
me to refer him to Vol. Lp. 4 of the Monthly Re- 
cord, as an apology. The liord Chancellor : — 
** Now, my Lor£, this is a subject, as we all 
know, and my noble and learned friend knows 
better than any of us, n^ch has been a ques- 
tion of long, anxious, and difficult inquiry, 
upon the subject of Bankrupt Laws, both 
among legislators and lawyers, ever since the 
Bankrupt Laws existed. We are aU aware, 
that at jitresent, a sum may be made a bank- 
rupt, his goodts may be taken possesrion of, 
and he may know nothing whatever about it. 
No doubt tiiis is all done oehind his back, and 
I have ob|feeted to it on that account : but it is 
impossible to say more about it, unless you 
can suggest some tolerably easy and safe means 
i>f aboBshing the practice." 
It there m any objection to expttrte deposi- 



tions taken under 5 Geo. 2, these Objections' 
apply with greater force to the ex parte d^osi^ ' 
tions taken under the Bankruptcy Court Bill ; 
three men must adjudicate, in the one instance, 
and that adjudication may be at any time oobp- 
tested ; but in the other, one man may adjudi- 
cate, and that adjudication in a few months 
becomes unquestioned. A. A. 



ON THE GAME ACT. 
To the Editor i^ the Legal 06terver. , 

Sir.— >You state in your Comments on § J, 
of this act, (p. 34, ante,) that it applies only to 
(inter alwt) a tenant *' who has not a lease of 
twenty-one years." You will find, on referraice 
to the act, that, to bring the tenant to: whom 
you intended to refer, within the exception 
pf this section, he. must, have had a lease for a 
period, EXCEEDING twenty-one years ; therefore 
a 7« does i^ply not only to a tenant who has 
mat a lease of twenty-one years, but also to one 
who ha» a lease for twenty-one years, if it does 
not exceed i)aX period. 

This considerably weakens the position, that 
the interest of the tenants excluded from the 
game, must be very small; for a man to whom 
a lease for a term not exceeding twenty-one 
years, was granted the day before the passing 
of the act, would have no right to the game 
upon the demised lands, during any part of the 
term; and this would be the consequence of the 
tact, even though tiie lessee were a gmiUfi0d.and 
^Mrtkteated person* 

f This is unjust, for it destroys a previously 
vested right; inasmuch as a tenant who was 
qualified and certificated, and who was not 
restrained by his lease from taking the game, 
had, before the passing of the act, a right 
to take the gune upon the denused lands, 
and that too, in defiance of the landlord; 
whereas the landlord now has it< in, defiance 
*of the tenant. If the legislature did not in- 
tend to give such a tenant any thing, surely it 
ought not to have taken any tning mm hin|. 

Your observation, that the landlord is not en- 
titled to the woodcocks, snipes, &c.,'and that 
the tenant may kill them, is pmectly correct, as 
is also vour observation, that the tenant cannot 
[in defiance of the landlord] g^ve others the 
ipower to kill them : though it may be observed, 
that should the tenant authorize a stranger to 
kill them, the tenant would thereby incar no 
penalty, as he would do under § 12, were he to 
give pcDrmission to another to kill game, wheie 
It belongs to the landlord; and therefore a 
^person wtko kills woodcocks, &c. by permission 
of the tenant, has only to fear .the landlord's 
prosecution, which would very rarely take 
place, where the person authorized Dy the 
tenant, acted Itondfide; but you proceed to ob- 
serve, that if ** Trespassers come to take animals 
belonging to the tenant, [i . e, of course, without 
his consent] he will have no direct power under 
§ 30, to punish them." 
This positiop I beg to controvert; a^idl think 
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the best way of arriving at the tnithy will be to 
state a ''case in point." 

A man, withtmi the coment qf the temant^ 
enters his lands and premises, and takes bis 
woodcocks, snipes, &c. ; the game on the Umd 
•being the landlord's. The tenant prosecutes 
under § 30. What is there to prevent a con*- , 
viction by the Justice ? 

You say the landlord is, for the purpose o^ 
prosecution, to be considered as the occupier. 

Now § 30 enacts, that if any nerson shall 
commit any trespass, by entering, &c. any land 
in pursuit of woodcocks, snipes, &c. sucn per- 
son shall, on conyiction by a tiustice, forfeit, &<:. 

Thus far the trespasser in the supposed case, 
.is clearly ** on the wron^ side of tne hedge," 
and I cannot find any thmg in the subsequent 
provisions, to take them out of the clutches of 
the tenant; for the landlord is only to be con- 
sideied the occupier " whenever the tenant akoR, 
haoerwen leave or license^' to the trespasser^ 
which is the 8«q>posed case. A&pha. 



DISPUTED DECISIONS. 
No. VIII. 



Allow me to request your readers to endea- 
vour to find authority for the law laid down in 
the following case. It was a feigned issue, and 
caniftot thenSbre come before the court in hone, 
but mi^ appear in the Nisi Brim. Reports, fjui 
case to which t allude was that of MThmi^ 
Uop'd, assignee. U was tried on the ^th or 
November ust, at the Common Pleas sittings at 
Guildhall^ before the Lord Chief Justice. 
. It aj^peared the bankrupt was a shareholder 
in a mine in Cornwall, and as. such, had joined 
.the other shareholders in a joint and several 
promissory note for lOOOf., monejr lent to die 
concern, to erect a steam engiiie m the mine. 
The advance of the money was very clearly 
proved I even the bank notes were produced 
from the Bank of England. It apneared how- 
•ever that one of the witnesses baa given two 
different dates as the time when the advanoe 
was made : hence arose the only question in the 
cause. The witness had stated bdbre the Com- 
missioneis of Bankrupt, that the money was paid 
.to the manager on the Ifith of April 1826» (tj^ 
date of the note,) and that the bankrupt signed 
• the note a day or two afterwards. On the pre- 
sent occasion he agreed with the otherwitnesses, 
that the note was signed by the banknqit be- 
fore the money was pmd. The money nrovedjto 
have been advanced, was obtained m>m tiie 
bankers on the 18th of ^ril, and therefooe 
could not have been advanced* as the witness 
first thought, on the 16th of A^iril : no evidence 
was given for the defendant rebutting the fast 
sworn to. 

The Lerd ChitfJuitke^^Thit question is, 
whether the banknqit ii(fned the note, or 
Mtreedto sign it, 6efere the monefrwas ad- 
vinced ; or whether, the money «w udmmced . 



he/ire the bankrupt signed the note, and with* 
9ut any preniwu agreement to sign. In the 
first case the verdict to be for the plaintiff; in 
the latter for the defendant. 

Verdict for the defendant 
Now, Mr. Editor, thb law struck me at tiie 
time as somewhat new: a case in Holt was 
mentioned as an authority; which I find, 1 Holf s 
Nui Prius Cases, 474, {Clarke v. Blneketeek) t 
|ind I4>pear8 to have been an action on a pro- 
missory note, in the words " / promise to pay 
Mr. J. Clarke, or order, 30/., value received." 
" Thomas Jackson." It seems, Clarke t^er. 
Ufnrde required some new security, in conse- 
quence of which Blackstock's name was added^ 
as a surety. The objection taken by Black- 
stock was, that the note was void for want of 
an additional stamp ; Mr. Justice Bajflep said* 
** If it were part of the bargain betuteen Ckrhe 
and Jaeheen, that Blackstock should sign the 
note as a principal, he might sign at any time 
subsequent to Jackson's signature ; if no part 
of the bargidn, and Blackstock came in on an 
after-thought, as a surety merebr» the note will 
Aot be binding without an additional stamp." 
Now, if extrinsic evidence of such a nature can 
be received, about which a more recent case 
raises some doubt, I can understand the good 
sense of the remark, and sound law laid aown 
by Mr. Justice Baglep ; inasmuch as the com- 
ing in on an after-thought was equivalent to an 
engagement to pay the debt of aAOther person 
wiuout sufficient consideration on the race of 
the undertaking. Now, Sir, allow me to ask 
your ingenious correspondents, if they can dis- 
cover any analogy between the two oases. In 

^JFhiie T. Uojfdt there was no proof whatever 
of the payee requiring forther security ; or 
that the bankrupt came in on an aftet'^hoiii^t, 
as a surety. It was quite clear that the money 
was borrowed for partnership purposes, and 
was advanced withm three or four days from 
the date of the note : it did not appear, except 
from the above evidence, which seems to have 
been discredited, when the bankrupt signed. 
Two things, however, were certain ^— ihiNk the 
bankrupt <tid sign, and was a partner in the 
adventure. It strikes me. the bankrupt, as in- 
terested, could not be termed a mere surety in 
any sense for the debt of another ; and it seems 
therefore, very immaterial to have ascertunied 
whether the bankrupt signed an hour before, 
or an hour after, the actual advance of die 
money. 

I view such cases with alarm. Hiey tend to 
unsettle mercantile securities; and as, firom 

. the nature of the cause, the ouestion cannot be 
decided by the foil Court, and may possibly get 
into some Nisi Prius report, it. oeounes ui- 
portant to call attention to tiie newditr/KSi, ere 

It gi^ into the shwe of an authority. 

. Dec. 4, 1831. H.H. 



The Judffe seemed to me as much surprised 
at the v^dict as I was at the points left to the 
Jury. 
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LORD CHANCBLL0»8 COURT. 
WlIiL. — ^DEVISE. — PAROL EVIDENCE. 

A te$M9r^ kmng frnhM eUate m C. de- 
mm Air ftvekokh in L. wker^ ke had 
nama^'-^ral avidenca is. n^ admissihU 
is sheas his inteniion ssas io devise his five'' 
holds in G. 
• But parol evidsnee is admissibls to aceoant 
/sr thswani ^afoliofitsm the toi//, when 
it was opened s^sr testator*s death. 

' SnrJ.E. Bins MIHer, Bart, beinff at the 

time of making nis will, and at his chsaA, seised 

'of eonsiderabte freehold estates in the counties. 

of Cork and Clare, in Ireland, and beinff also 

possessed of leaseholds of no great Tame in 

the city of Limerick^ devised (among other 

property) to trustees in trust for the plaintiff 

(who was his natural son, and ihtn an infant) 

Ins- " freehold and real estates whatsoever, situ- 

foate lying and being in the county of Ldmerick 

and in the county of the city of Limerick." 

The win consisted of thirty-four folios, and 

'was duly attested so as to pass real estate ; but 

•when it ^va8 opened after the testator's death, 

folio 20th was Inissinr, which, as appeared by 

41ie preceding and foUowing folios, contuned 

the operative words of the devise of the estates 

in the county of Cork. 

The plaintiff filed his biH against the defend- 
ants, the trustees, executors and heir-at-law 
of the testator, for the establishment of the 
will, praying that it mi^t be carried into effect, 
-and that the estates in Cork and Ckre might 
be declared to have been well derised. 

The Fice'ChanceiloTf before whom the cause 
'came on fbr hearing, decreed generally for the 
plaiatiff, and directeid an issue athtwupon ^c 



two points, 9t IT. whether it was the testator's 
intention to devise the Clare estates where 
those in Limerick were mentioned in the above 
cited words ;—^and whether the missing /b/w 
formed part of the' vdll when it was executed 
and attested. 

The heir-st-law and other defendants ap- 
'*ttealed from this latter part of hh Honor's d^- 
•vf^i iipon the grounds chiefly that such an 
Issue would be useless, as no parol evidence 
could be admitted to expliuii the testator's in- 
tention in a devise of real property. The Lord 
Chancellor, deeming the Question one of great 
difficulty requested the assistance of the Lord 
Chief Baron and Chief Jlistice of the Court 
of Common Pleas, at the hearing in the early 
part of last Miciiaelmas Term. 

' Sir Chftrles fFetherell, Mr. Pepifs, Mr. Skir^ 
rov, and Mr. Richards, were h«ird in support 
of the appeal. It is useless to direct an issue 
at law where there is no evidence for the jury. 
Pftrol evidence is excluded by the statute of 
frauds from devises of freehold estate. This 
vrill contained a devise of freeholds in ^e 
county and county of the city of Limerick^ 
but did not make mention of tne fi^holds in 
the county of Clare. The question for the jury 
would be, did the testator intend to devise 
these latter in the place of the ''Limerick 
efltatcs V* Evidence, could not be admitted to 
introduce new words'and a new subject matter 
mo a will, or to substitute the name of an 
estate which was not mentioned, for another 
that was. The testator's intention must ap- 
pear from the words of his will. TUs was not 
a case of latent ambiffuity, and' could not be 
brought within any of the decided cases, in 
every one of which some part of the subject 
matter was correctly stated in the Wffl. AH 
the points that could be collected from these 
'Ca6es4n fiftvour^ihe pbdittiff sre contained in 



S64 



Superior Qturtt: Lord Chaneettor*i Court. 



the case of Doe d, Osenden v. Chtcheiter, 4 
Bow's P. Gases; and yet that decision was 
ofainst the admissibilitj of evidence to shew 
the testator's intention in this case. They also 
cited Neufburgh v. Neteburgh, 6 Maddox, 364 i 
PFelpole V. Cholmondeltf, 7 T. R. 138 j Lord 
Cheney^i cose, 6 Co. 68 ; Dajf v. Trigg, 1 P. 
Wms. 286 ; Beaumont V. Fel(,2V, Wmg, 141 ; . 
Moaeley v. Mnssey, 8 East. 14St; Ulrick ▼. * 
Lftchfieid, 2 Atkins, 372 ; Fonnereau v. Poyntz, 
1 Bro. C. C.» besides seVersd others, -and dis- 
tinguished them from the present case. Upon 
the second question, vix,^ the lost folio, if there 
be an issue sent at all, it. must be in that point 
only, although it was already in evidence m th^^* 
Court below, that this foi'w remained in the 
solicitor's desk in Gray's Inn, when the re- 
mainder of the will was sent . to Oxfordshire, 
to be there executed by the testator. 

The Solicitor Genernl, Sir Edufard Sugden, 
Mr. Knight, Mr. fFhiemarjih, and Mr. Jem- 
mett, for the plaintiff, said, that if this questioii 
was sent before a jury,* the clearest evidence 
could be given to shew the testator's int^ntion^ 
to be, to devise nis freeholds in the county ^ 
Clare; an4 that the county of Limerick, .where 
he had no property, was substituted by the 
conveyancer in mistake or accident. Without 
this explanation the testator must have died 
intestate, as to the Clare estates, which he 
never intended, and this devisee would be de- 
prived of the bounty intended him. An issue 
was the only form in which the validity of the 
devise in tms case could be tried : so that the 
whole Question turned upon the admissibility 
of ^01 evidence to explain the testator's in- 
tention. To shew that such was admissible, ti^ 
referred to some of the cases cited on die other 
side, and also to Sianden v. Standen^ 2 Ves. 
jun. 589; Selwood v. Mildmay, 3 Ves. 306; 
Hodgion V. Hodgson, 2 Vem 595 ; Colpoyi v. 
Colpoys, 1 Yes. jun. 258. With respect to the 
missing folio, there was every reason to suppose 
that it was in the will when executed and at- 
tested, and was lost aftenvards. The corres- 
ponding /o/io, found in the solicitor's desk, w* 
probably the draft copy ; but of that also the 
jury could best judge on the trial of an issue. 

The learned Judges sat to-day 9snhi with the 
Lord Chancellor ; and the Chief Justice of the 
Cpurt of Common Pleas ddivered the judg- 
ment of himself and the Lord Chief Boron. 
Having stated the facts, he said the main ques- 
tion was, whether parol evidence could be ad- 
mitted to shew that the testator intended to 
devise his estate in the county of Clare. There 
was a second and subordinate one ; which was, 
whether a loss of a sheet of the wUl was to^be 
accounted for by the testimony of witnesses, so 
as to shew that the whole was well executeik 
But the mun point was, as to the admissibility 
of parol or extrinsic evidence, to explun the tes- 
tator's intention to devise the Clare estate ; for if 
that evidence- was not admissible, it would be 
better to have the matter decided in this Court 
than to send out an issue, at great expense and 
delay to the parties. The j^aintiff offers evi- 
dence to shew, that the testator intended to 
devise his estates in the county of Clare, md 



proposes to do that by shewing that he sent back 
the draft copy of the will to the conveyancer, 
with certain corrections, and that in that copy 
was the county of Clare ; but that the conveyan- 
cer, by accident, put tiie county of Limerickia 
its place. The testator had no estate in the 
county of Limerick ; but had an incumbered 
leasehold of small value in the citv of Limerick. 
If parol -evidence were admissible at law in 
sucn cases, that oti^red here would be enough 
to incline them to ^rant the issue ; hut it ap- 
peared to the Lord Chief Baron and himseU^ 
that as by law the intention could not be coU 
\lected from any thinff but the vrill, such inten- 
tion was <not to be cmlected from any evidence 
dehors the will. The extent to which they 
could go in admittins^ evidence of that sort, 
was to snew what was devised^ and who was the 
devisee, in case of latent ambiguity. There 
were two classes of such cases ; as, first, where 
a inan having devised two estates — as one m 
South-Dale and the other in North-dale— to 
. two persons, as to his two sons for instance, 
ibttt it not being clear which estate he meant 
'to give to one, or which to the other, evidenoe 
was admissible to clear up the ambiguity. In 
such cases the description of the thing devised, 
and of the devisee, was clear on the face of tlfe 
will ; btt there being more than one subject 
matter or one devisee, parol evidence might 
be admitted to shew to ^vhich the description 
applied. The second class of cases was, where 
the description was true in part only, as where 
the estate was described to be in the occupation 
ofB., and it turned out not to be in his oc- 
cupation ; there also parol or extrinsic evidence 
•was admissible to explain the intention. . The. 
present case did not fall within dter of those 
classes. There were no words in this will to 
shew the estates in the county of Clare were 
intended to be devised. To shew that you 
must introduce new words, which were not in 
the fJELce of the will— to -expl^ that of which the 
will was silent — ^that would be inconsistent 
with the rule which says, that the testator's in- 
tention must be collected from the words of 
his will. There is, in fact» no ambiguity in 
this will ; it passes the estates in the city of 
Limerick, and the testator had none in the 
county. To admit the copy of the will, as 
was proposed, would be most dangerous, as 
that would be giving greater authority to the 
copy than to the wm solemnly executed. If 
new words may be introduced mto a vrill, why 
may'you not also strike out words ? And if you 
can introduce a new subject matter of devise, 
why not a new devisee ? The effect of taking 
the copy to explain the will would be, to take, 
instead of the testator's will, that made for 
him by the attorney. There was no case yet 
decided found to go the length here contenaed 
for. In Stttnden v. Standen, evidence was ad- 
mitted to correct a wrong description of a 
legatee, and that was decided on ihe principle 
that the \rill would otherwise be inoperative. 
Neither did the case of Moselejf v. Maseew bear 
on this question : there, one county was allowed 
to be substituted for another, both being men- 
tioned in the will ; and ail that was done was 
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to reject the local description. In Selwood v. 
Aftidmay, there was a bequest of stock in the 
four per cent. Bank Annuities. The testator 
had no such stock, but he had other stock and 
annuities ; and evidence was admitted to ex- 
I^un that he meant them. That also was on 
the principle that the will should not be in- 
Qpcratire ; and it was a strong decision. In 
nay V. Tfi/rf, the word " freehold," was re- 
iected on a l2ke principle, but no new word was 
introduced. Wnere a blank is left in the will 
for the name of a l^atee, no words would be 
allowed to fill it up ; so also where the descrip- 
tion of the estate, as in this case, is left out. 
Hia lordship, after commentincr also on the 
decisions in the cases of Doe d. Oxenden- y. 
Chiehexter, and Netehvrgh v. NewburffA, said 
it was their opinion, that the evidence offered 
by the plaintiff was not admissible at law, and 
it woula be useless to send out an issue on that 
point. As toUie second point, relatmg to the 
missinff sheet, further evidence was de8irdi)le, 
that being a question of fact, and the issue mi^ht 
be upon that point. There was a third pomt, 
viz,, whether this will as it now stands, passexl 
the estates in the counties of Cork and Clare ; 
but as that point was not ar^ed at the W, 
thcv were not called upon to give any opinion, 
•fhe Lwd Chancellor concurred in the judg- 
ment, and commented on some of th^ cases 
cited, to which he added that of DoUon v. MV- 
termaa^ in the notes to the case of Selwood v. 
Mildmay^ and was to the like effect. It was a 
great satisfaction to him to be able to adopt the 
principle of the decisions in Doe v. Chicneit>n^t 
and NewlMTgh v. Nettthurgh. The result is,^ 
tint the issue cannot be as &ected by the Vice- 
Chaaceltor, but might be taken as to the los^ 
sheet. Miller v. Travere and others, Jan; 28, 
1832. L. C. 



ROLLS, 



lXSCUT0R.-r-GpMM188I0N. 

The eseeuior of a iestaior, who died in Tri- 
nidad^ii not entitled to eommiuionon a fund 
in the handi of a house in London, be- 
yueathifd specifically by the will. 

A testator in Trinidad having given a legacy, 
the amount of a fund of the testator in the 
hands of a mercantile house in London, and 
the court of that island, which is governed 
by Spanish law, having decreed that the ex- 
ecutor should have 10 per cent, for collecting 
all out-standing debts, he clumed the same 
commission on the fund in London, due from 
the mercantile house there. Sed per curiam, 
He is not entitled to it. Johnston v. jlston, on 
exception to the report of the Master, 28th 
Jan. 1832. M. R. 



(Before the Four Judges.) 

BAIL.— COSTS. 

if the hail justify byoMdaeit, in pursuance of 

the new ruks ttf Trinity Term, 1 WUliam 

•' JV., the notice must be accompanied either 



by the real affidavit, or by a copy purport- 
ittg upon the face of it to be a copy. 

In this case bail had Justified by affidavit, ac- 
cording to the new rules : and the bail having 
been excepted to, the costs of thejustification 
had been allowed as of course. The notice of 
bail was accompanied by a writing, which pur- 
«ported to be an affidavit made by both the baU, 
fbut which, on e;camination, was evidently not 
. the original affidavit, nor was it headed " Co- 
py :" nor was any thing stated on the face of 
it to show that it was a copy. Under these 
circumstances, Mr. Justice ratteso'n was ap- 
plied to to disallow the costs of the Justifica- 
tion. Upon inauiring fbr the original affidarit, 
'ffibne was produced, and the learned Judge 
disallowed the costs. 

ff^hite, on a former dav, moved to rescind 
that order ; contending, that it sufficiently ap- 
peared that it was only a copy, and that a co- 
»py was sufficient. 

I Lord Tenterde/i yostpbn&A. granting the rule' 
; until he had consulted all the judges, as it was 
|a question of general importance : and now, 
jhjb Lordship said,' that the learned Judges were 
'Of opinion, thstt no rule should be granted : that 
they were of opinion, it should either have been 
headed "Copy," or there should have been 
some reference in it to the original : and that 
the information about the real affidavit ought 
to have been given. 

Rule refused. — fTestv, If^iWrnms, Jan. 23, 
1831. K.B. 



KiN&S BESCH.—PRACTICE COURT. 

i ATTORN ST. — STRIKING OFF TilK ROLL. — 
} W* . CONSPIRACY.* 

> ^ conviction of ctnspirncy is not in itself a 
sufficient ground for striking an attorney 
of the. roll. 

Campbell shewed cause against a rule for 
striking an attorney off the roll, on the ground 
of his having" been convicted of conspiracy 
more than two years ago. He produced va- 
rious affidavits, shemng that the circumstances 
vwhich had given rise to the prosecution, by no 
means fair^ warranted the proceeding ; and 
that the prosecutor of the indictment, as well 
as the relator of the present application, were 
actuated by malicious motives. Although the 
Court, in some cases of conspiracy, had thought 
it right to proceed as severely against an attor- 
ney as required by the present application, it 
was only where very gross misconduct on his 
part was evident. 

Adolphus appeared in support of the rule. 

Parke, J. There are no cases in which 
there is more variety than in cases of conspi- 
racy. They vary from the highest degree of ■ 
eatrmityto&e lowest degree of culpability. 
There is no case which goes the lengtii of 
deciding, that the mere fact of having been 
convicted of a conspiracy, is a sufficient ground 
for striking an attorney off the roll.' It does 
not appear that there was anything aggravated 
in the circumstances of this case, and uerefore 
the rule must be discharged. Since the nature 
of those circumstances must clearly have been 
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known to the perton who made the present 
' application, itmuatbe discharged with costs.— 
lie . H. T. Jan. 27, 1832. K. B. P, C, 



EXCHEQUER. 
EJECTMENT. — NOTICE TO APPEAR. 

j4 mUioAe in the notice to oppear, at the end 
of a declaration in ^ectment, makee the $er^ ^ 
vice bad, 

Jervii mored for judgment against the ca- 
sual ejector. The notice was addressed to Wil- 
liam Hughei, The affidavit of service was on 
William Jonet^ tenant in possession. He sug- 
gested, that it was not necessary to put any^ 
name ; but that, at all events, the service being" 
stated to have been on the tenant in possession, 
it was sufficient. 

The Court, however, held the mistake to be 
fatal, and refused the rule *. Doe d. Lewi$ 
v. Roe. H. T. Jan, 17, 1832. Exch. 



NOTES OF THE WEEK. 



ARBITRATION BILL. 

On the motion of the Attorney-General, 
this Bill has been read a first time, and 
ordered to be printed. '* ' 

OBKERAL EEGTSTRT BILL. 

On the motion of the Attorney General, 
the second reading of this Bill was deferred. 
The opposition to the measure continues to 
increase. 



BVSIKBto IK THX LOBD CHAVCBLIOe's 

COTJBT. 

It has been arranged, that no Cause or 
Lunatic Petition shall be heard before the 
Lord Chancellor during the next week, in 
order that the arrear of motions may be re- 
tduced, unless there be some matter of a 
ipressing nature. 

PBIVILXOB or XEXBBBS OF FABLXAMXIIT 
FBOM ARREST. 

Leave has been given, on the motion of 
Mr. Baring, to bring in a bill to restrain 
this privilege in the case of judgment debts ; 
to remove insolvent debtors from the House ; 
and to prevent insolvent persons from being 
.elected. The privilejge "will be continued as 
.to mesne process. 



BBFOEM IK THE COlfKOK LAW PEACTIOB. 

Ijoro Tenterden has given notice that he 
will submit a Bill, which he has prepared in 
consequence of a recommendation contained 
in the Report of the Common Law Com- 
missioners, — the object of which will be to 
introduce one uniform practice in respect of 

the commencement of personal actions intj^'-j ~j^ t ^!l 

the tbne Courts of C<Lhon Uw in <«* [ Sl ^^^'1^^^^^^^^^!^^'%^^ 
kingdom. We trust one of the improvement^ 
win be, to make the new process retuniahle 
in Vacation as well as Term. 



SPASMODIC CHOLERA. 

A Bill has been brought in by Lord Althoip 
to give additional powers to the Piivy Council, 
for the prevention of Spasmodic Cholera. 
The following are the principal provisions of 
the bill, and the statements in its support. 
Though Orders of Council might be issued, 
there is no power in the law, as it staiids at 
present, to carry them into effect, and there- 
£Mre, any orders which the Council might 
issue to prevent the spread of contagion. 



LIMITATIOKS OF ACTIOKS. — PIKES AKD REOOo 
VERIBS. — CURTESY.— DOWER.— IKHERIT- 
AKCB. — BAKKRUPT ACT AXENDMBKT. 

On tiie motion of the Attorney- Gknefal, 
tlie further consideration of liie reports of 
the Committees on liiese several Bills was 
deferred. 

* [So an omission in the notice of the 
words ** to appear," was held by Parhe, J. to 
be fatal. Doe d. — — v. Jioe. Practice 
Court, K.B. Jan. 20.] 






who were attaeked by oontagious 
could not be carried into execution. 

In the new bill it is proposed to give very 
great and extraordinary powers to the Privy 
Council ; but to limit their duration to the 
end of the present ywu, or of the then next 
ensuing session of Parliament. The first 
provision of the bill is, that three Lords of 
the Privy Council, of whom the Lord Piresi- 
dent or one of the Secretaries of State shall 
be one, shall have power to make such orders 
as they may deem necessary to prevent the 
spread of the disease, or to provide relief for 
the sick or for the burial of the dead. The 
next proviuon is, that any person violating 
such orders of the Privy Council AaR be 
deemed guilty, and be liable to the punish- 
ment of a nuisdemeanour, or to a fine vary- 
ing finom 1/. to 5^ 

The next point for which the hill provides 
isi the expense of carrying the orders intd 
execution; and on this account the biU 
cannot be applied immediately to Soot- 
land and Ireland : but another bill will be 
brought in as soon as anangements can be 
made, for the puipose of providing for the 
same objects in Scodaiid and in IreUnd. 
The mode of definiying the expeoses will 
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be, in the lint iostaiice, from the poor- 
rates of the parish, but afterwards by an 
order on the county treasurer, from the 
county purse. The reason far this arrange- 
ment is, that it was not deemed fair to im- 
pose expenses which, were incurred for the 
benefit of large districts, upon individual 
parishen. 

THE NEW BARON. 

The doubts on tiiis subject lucve been 
settled by the appointment of Mr. Gumey 
to the vacant seat in the Exchequer. 



ANSWERS TO QUERIES. 



LAW or LANDLORD AND TENANT. 
LEASE. — COVENANTS. P. 236. 

1. B. would be compellable^ in an action on 
the covenant to repur, to answer in dama^ 
for the value of the house. I refer to Comyn's 
Digest, under the head " Covenants" CA. 1.) t 
and to the cases cited by the learned author 
upon the subject. X. 

2 B, is liable to rebuild the house, fide 
Woodfall, 385, 7th edit. Digby v. Aikinaon^ 
4 Camp. 275 ; and Bullock v. Dommitt, 6 Term 
Rep. 650. R. F. L. 

TEABLT TENANCY. — POSSESSION. P. 219^ anti, 

1. A. would render himself liable to an ia- 
^etnent «t oommoB law, if he obtuns posses- 
siiMk bv<lnneaking open the pretnises. C. C. 

2. A magistrate has no power to interfere 
in this ease, but only under other circum- 
stances, provided for bv 11 Geo. 2. c. 19. As^ 
however, the landlord nas a legal riffht of en- 

S, he map force open the outer door, and 
;e possession. He is net bound to resort to 
the remedy by ejectmmtj and the tenant's 
only raneay against hun (if any) would be by 
indictment for the forcible entry and breach w 
the peace. See Turner v. Majfrnoti, 1 Bing. 158, 
confirmed in 2 Bing. 15 ; and see 8 B. & Cres. 
4. To avoid, however, the experiment of an 
indictment/ it is no uncommon thing for land- 
lords similarly circumstanced, to find the street 
door i^ar some morning. Of coursed, has 
done no act to waive his notice to quit, ox 
amounting to an acknowledgment of a subnst- 
ing tenancy. X. D. 

3. By Stat. 11 G. 2. c. 19. s. 16. <' It is enact- 
ed, that if any tenant Holding any lands, tene- 
ments, or hereditaments, at a rack-rent, or 
where the rent reserved shall be full three- 
fourths of the yearly value of the demised pre- 
mises, who shall be in arrears for one year's 
rent^ shall des^ the demised premises, and 
leave the same unculti\ated or unocciyiied, so 
as no sufficient distress can be had to counter- 
vail the arrears of rent i it shall and niay be 
lawful to and for two or more justice oi the 
peace of the cbunty; riding, division^ or place 



(having no interest in the demised premises), 
at the request of the lessor or Umdlord, lessor^ 
or landlords, or his, her, or their bailiff or re? 
ceiver, to go upon and riew the same, and to 
affix, or cause to be affixed, on the most no- 
torious part of the premises, notice in writing 
what day (at the distance of fourteen days at 
least) they will return tb take a second view 
thereof i and if upon such second riew, the 
tenant, or some person upon his or her behalf, 
shall not appear and pay the rent in arrear, or 
there shall not be sufficient distress upon the 
premises, then the said justices may put the 
landlord or landlords, lessor or lessors, into the 
possession of the said demised premises, and 
.the lease thereof to such tenants, as to any de- 
mise therein conUuned only, shall from thence- 
forth become void." J. J. L. 



COMMON LAW, 

> innkeeper's liability, f. 219, anth 

If the traveller deposited the goods as % 
fmeiif and did not in any way induce the loss 
I by his own^ negligent conduct, then he has a 
I remedy against the innkeeper, for the proveaNe 
«' value of the contents of the stolen box. If A. 
is dissatisfied with ^.'s representations of the 
value, he should endeavour to get B, to give 
him a reference to those parties who are capa- 
ble of giving the necessary evidence; otherwise 
A., if ne nays any sum, must take the chance 
of B.'b inabifity to recover more. If B, merely 
entrusted the box with A., and did not put up 
at the inn, then A. would only be liable for 
gross neg%ence,a6 an <Mrdinary bailee, and not 
as an innkeeper. X. D. 

l^OIKT PROMISSORT NOTE. P. 219, ffll/^. 

^Thut note is 110/ 'out of date; the statute of 
IK^itatiohs only begins to run from the time of 
the notice. It is quite Clear that either all or 
one must be sued ; and I should i^commend m 

Sroveable notice to be given to all the parties 
vii^, and to the executors of those who may 
be oeEkd. The makers of the note, in their 
joint character, are to be considered as part- 
ners in the transaction ; 1 Bar. & Cres. 74'; 
and, generally speaking, a notice to one partner 
is eqmvalent to notice to all; 1 M. & Sel. 259. 
But, inasmuch as the parties may be jolntiy or 
severally sued upon me contract, perhaps n 
notice to one of them onljf miffht be taken as 
indirectiy an intention to suehim upon his se- 
parate liability ; and therefore I think it would 
be proper, and it would certainly be more piu- 
dent, to give notice to all of ttiem. A joint 
action, or separate actions, may be commenced 
at discretion, according to circumstances. * ' 

X.D. 



QUERIES. 



BAKKRimCT. — ^wife's DEBT. 

A., before her marriage, being indebted to 
B. in 150/., executes a warrant c« attorney for 
the amount, and prerious to its becoming due 
intermarries with C. Has B. upon the war- 
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QiU$fif9. — M{$ee^mlea. 



rant of attorney, agocd petitbnw^icredilor'ii 
debt, 80 » to simport a coimnUaien x7f btik- 
rapt itfainflt C. r Tkt geatnX rule is, tkftC a 
comiwion may be-sastakted upon a debt liiat 
Is recoverable at law : . bcre tbw is tk» case^^as 
tM CotiM upon mo^on would pennit judgUMAt 
to be entered up against both pai'tie6»<w.| ^k%' 
kusband and wife (the latter for the sakte 4lf 
conformky). 2Chitt. 117. 



STAMP DUTT/--«<TTLEMSNT. 



time, assig^ns his house, furniture, and nrofes-' 
sionai business to d B. reserving to nimself 
a share in the profits of his Qwn eiienit, B. 
covenants, in the articles of agreement between 
himself and C, not to practise as an attorney 
within seven miles of town, unless he has the 
consent Of C, Can A. remain in C's office, 
Starring as a cleric, without incurring the risk 



H. C ' "- of being effectually opposed on his apiiSieation 
^ T KV be a£nitted an attorney ? C. K. W! 



CBRTIPICATB.^OUNTRT. 

What distance from, or around the metro^ 
polls, is considered, in a le^ point of ^tew, 
the cmmiry, and would Justify a practitioner 
^in procuring an eight pound certificate; ? 

J. H. 



MISCELLANEA. 



LORD bacon's DB8CBIPTI0N OP LEGAL 
PRACTITIONERS. 



The draft of a nuoriage settlement }& pfe-' 
pared, by which A, conveys %/reehold estate — 
to the use of himself for life, remainder to his 
intend^ wife for life, cemainder to trustees for 
a term to raise, in the event of Uiere beia|^ 
youn^r children of the marriage, 20,000/. for 
their portions, and subject to said term, to die 
use ot the first and other sons of the marriage 
successively in tail.' Tliere is also a power en- 
abling the settler to charge the est^ with a* 
sum not exceeding 5000/. fbr his own bendk/ 

Does this settlement reouirc an ad valorem xhe pig^c of justice b an hallowed place 
duty, in respect of tlie 20,000/. and 10,000/., in' • ^^^ therefore noi only the Bench, but the foot^ 
addmott to the orihnary du^ of W. 16#.. iM pace, and precincts and purprise thereof, ought 
the progressive duties to which a settl^ait *- ^ ^5^ preserved without scandal ind corrup- 
real estate is kable? A. H. D. ^^j^ . ^^ certainly grapes (as the scripture 

suth) " win not be gathered of thorns or this- 
tles;*' neither can justice yield her fruit with 
sweetness amongst the briars and brambles of 
catching and puilin|^ clerks and ministers. The 
attendance ot Couirs is subject to fbur bad in- 
struments : first, certain persons that are sow- 
ers of suits, which make the Court swell, and 
the cduntry nine : the' second sort it of those' 



OAJIfB.^RIOBT OP LORD OP A MANOR NOT A 
PRBE WARREN. 

A, is possessed of extensive freehold lands 
with right of common adjoining, and should 
an inclosure of the common take place, would 
be entitled to a considerable portion of same. 
Can B. the lord of the manor, prevent A. from 

diootinff thereon, under §10. of New Gajja I that engagetourts in^iarrels of juris^^^^ 
Act, > & 2 Wm.4.c.^? and » »» WMe^ ^nd arl^ot truly " aniicl eurm/'h^i " pnrn^ 

^..?^?®*_^YS „ i^_^iL.„l.f?.^*fe,2Jl<^/« euriar in puffing a Court >ip beymid her 

bounds, iiSt their Own scraps ana advantages : 
the third 'son is 'of those that nmy be account- 
ed the left hands of Courts'; persons that are 
full of nimble and sinister tncks and shifts, 
tvhereby they pervett the plain and direct 
courses of Courts, and bring justice into oh- 
lifpie lines and labyrinths : and the fourth is 
the poller and exacter of fees, which justifies the 
common resemblance of the Courts of Justice 
to the bush, whereunto- while the sheep, flies for 
defence in weather, he is sure to lose part of 
the fleece. On the other aide, an andenlderk, 
skilful in precedents, wary in proceeding, and 
understanaing in the busmess of the (x>urts,. 
is an excellent flgure of a Court, and doth 



cestors, as we|l as- other freeholders iflF'fl|l^' 
same parish, hai^ng ever heretofore enjiiyed 
the right of sportinff therepn without intemm- 
tion ; the lord, of the numor not having the li- 
berty of free^-warren ; (Black. Com. vol. 2, 
ca|^. 3, pp. 38 & a9, Chris, ed. 15) or does this 
umnterrupted right of sportins^ amount to a 
modus? T. R. Y. 



DROPPING CHIVI8TIAN lyA^BS. 

In Ist voU p« '214, of the Legal Ol^rver, 
*' A Chancery barrteter*' has shewn how a np*- 
fiame may be changed, without recourse to an 
aot of parliament, or a licence from the crown. 
I should be glad to find that his observations 

eq^ually apply to dropping christidn names,' for I many times point^the way to the Judge him* 
it is a source of constant inconvenience to xme sdf. Bacon*s Essays : " Of Judicature.'' 
in business; having, and using three. Perhaps 

" **'^' * ^v -i UTILITY OP LEGAL AUTHORSHIP. 

When I see the volumes written by Lord 
Coke, by Lord Bacon^ Sir Mathew Hale, and 
a number of Judges and Chancellors, \ cannot 
think that I should be hurt in my professional 
career, by publishing now and then a law tract 
upon some interesting branch of the science ; 
and the science itseff is indeed so complex, 
that without writing, which is the chktn of 
memory, it is impossible to remember a thou- 
sandth part of what we see, read, or hear. Sir 
IViUiam Jonet^s Letters. 



A Chancery barrister/' or some other of your 
numerous correspondents, will inform me if I 
can, without impropriety, drop the two. flfat, 
appearing as I do on tiie rolls of the several 
Cfourts, in which I have been admitted with-aH 
the three names, and having been in business 
now for two years, and always usinfl^them. 

T. H. G. S, 



LAW OF ATTORNEYS. 
ARTICLES OP CLERKSHIP, — SBRVICE. 

A. articles himself to ^. ^. in two years 



STJb^ flregol 4!lii0^bnr 
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Quod nuigit ill nos 



Pertinety et nescire malvoi est, agitamui." 



HORAT. 



ON THE MISAPPLICATION OF THE 

REVENUES OF THE INNS OF 

COURT. 

No, IV.* 



ON TBX NBCE8SITT OF AN BZAXINATION BB- 
FORB A LAW-DEORBE IB GBANTBD. 

I HATE now to prove the Becessity for the 
second great change in the system of legal 
education in this coontry ; — I mean, a strict 
examination by competent persons, be- 
fore a license to practise in any branch of 
the law is given. Whether this examina- 
tion should take place as well on admission 
to the Society as on the granting of the li- 
cense ; whether it should be made by the 
Readers to be henceforth appointed, or by 
the whole body of Benchers; these, and 
other minor points, I will not now discuss. 
I am at present only anxious to establish 
the great principle for which I contend, and 
am willing to leave the details to be settled 
hereafter. Neither shall I dwell particu- 
larly on the fact, that in every other profes- 
sion this previous examination is considered 
essential equally to the welfare of itself and 
the public ; nor even to the stronger fact, 
tiiat in no other country save England (ex- 
cepting perhiqpe Ireland), is a person allow- 
ed to practise as an advocate, or in any 
other branch of the law» without first hav- 
ing undergone a rigorous examination as to 
his knowledge of the science of which he is 
to be a professor. I will simply mention 
these circumstances, because I think I can 
take hi^er ground. I think I can pro^e 
liiat this examination is peculiarly neoessary 
to the present state of the profession in thu 

• See the other articles on this subject, ante^ 
pp. 105, 121, 169. 
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country, and would be of great and lasting 
benefit to it, as well as of much importance 
to the public interest : and I think I shall 
prove this most satisfactorily by endeavour- 
ing to answer those small-talk argiunenta 
which are generally resorted to in defence 
of the present system. 

First, then, it is said that the profession 
derives a great part of its importance from 
thie enrolment among its members of the 
younger branches of the nobility, and Ae 
scions of the most distinguished families in 
the country ; and that if a public examina- 
tion were necessary to obtain a degree, the 
profession would cease to enjoy this benefit. 
To answer this argument, which is a very 
common one, although as it appears to me 
very uncomplimentary to the class to which 
it professes to defer ;— let us inquire into 
the actual state of the profession as it now 
exists. 

As a profession, the Bar in this country is 
composed of the sons of the upper rank of 
the middling classes. It is true that many 
sons of noblemen become barristers ; but the 
degree is not generally taken with a view of 
practising. Here and there also a man strug- 
gles up from the lower classes of society ; — 
indeed in this way many of the brightest or- 
naitlents of the profession have risen to emi- 
nem;e ; but taken as a whole, the bar is 
composed of the rank mentioned above. 
By far the greater portion of the nobility 
I have received their education at one of the 
great public schools of England ; and with- 
out entering into the doubtful question of 
their merits or demerits, I may safely say 
from my own experience of those men whom 
I have known to have been brought up 
there, that a public school generally gives a 
man that practical acquaintance with the 
worid which is perhaps the most servj^eeable 
quality that he can have. Now at all pub- 
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lie sdioole, and at all universities through 1 
which the greater portion of professional | 
men pass, a ri^rons examination as to 
their qualifications takes place; yet this 
does not prevent or discourage the attend- 
ance of the nobility : oh the contraiy i^ltf 
are, with very few exception?, p«0ttMai^ 
subjected to this mode of education. I 
think it perfectly clear, that the number jof 
the jnnior members of noble houses who 
become praetiMng barristers is so few, ttel 
we should not be authbrized in altermg 
the proper plan of legal education, to suit 
their purpoies and wishes : but I deny tlMlw ' 
rigorous examination is inapplicable Co 
them. On the contrary, they are peculiarly 
accustomed to it; it could not therefore 
operate to their exclusion. 

And are they the Mends of this pnvilegrd^' 
class, who would urge such an argument tor 
a moment ? If it were true, is it to be en- 
dured that a great and independent profes- 
sion is to** be trammeled and deteriorated; 
is it to be tolerated that the vital interests 
of the -public^ depending on the good state 
of that profession, are to be sacrificed,-— for 
the ehance of the occasional and bi^JtJKB 
support of the nobility ? The profesi^n 
must be adapted to the many, not to the 
few : it must meet the wants of the great 
mass of students, and more especially of the 
public, and not of any persons, whoever 
they may be> whose aid. la not caldbL:«rt< 
constant. 

But is the aigument founded on truth ? 
£ven if they were not habituated to it, 
would the aristocracy of England shrink from 
the most rigorous examination? In their 
name I venture to repudiate so great a scan- 
dal on them. Where have they been found 
wanting, when distinction or honour was 
to be obtained ? Has the most severe la- 
bour, hava the most arduous exertions, re- 
strained their generous ambition? Have 
they turned squeamish at the sight of diffi- 
culties, or been deaf to any voice which led 
them to distinction? Look at the p^e 
lists of our universities, and count qver 
their honours, and you will find how mftny 
have been borne off by the persons .whom 
it is alleged an examination would scare 
away ! Enxmierate the havd-foughten fields, 
the bare names of which cause our hearts 
to beat and our eyes to kindle, and en- 
quire who bore the heat and toil of the 
day, who led on our armies to victory.^. 
You will find that many of the heroes of 
Vittoria or Waterloo are the descendants of 
those of Creasy or of Blenheim ! Look at 
our navy, with its iron rules to which ail 



must equally submit ; its severe discipline 
and paixrful rigour, which all must endure to 
obtain rank or distinction. Does our aris* 
tocracy shrink from this service ? Are not 
its members found in every ship ? And is 
it then to be said that ttef will dread an 
esiawnation. which .shall .qaidify them for 
obtaining the bright distinctions of the suc- 
cessful advocate? It they would strive 
for the smaller prizes, will they .not pant, 
after the greater ones ? i pity their a;^er^ 
eat ^o should attempt to say they would 
not. But I win take the liberty of answ^* 
ing for them, that the objection to an ex* 
simination would not come frt)m them ; nay, 
I can conceive that it might invite them to 
our ranks ; for, as a generous mind despises 
a distiuctioB which can be obtained by -all, 
without difficulty, so does it covet that which 
can alone be gained by superior exertion. 

In the name of those who lucve already 
entwined the laurels of forensic triumplw 
with hereditary honours,-!- in the names of 
the Murrays, the Percivals, and the Ers- 
kines, I disclaim this dishonourable com* 
pliment. 

Another argument very frequently urged 
In defence of t£e preaent system, i» the ' cchu-. 
mon form' of the opponents of aU nn|irove- 
ment, it works T^elL Tme it is^ say they, 
that there is no esxamfnatien ; and speaking 
thearetically, this is faulty; but piacticaUy 
no harm is fkmR ; i^o one^ta on .who ia not 
qmlified; the bees -pro^)^, the dromca die 
awayi Now I ^hiall proceed to show that 
this 13 incorrect; tiiat the present system 
does not w<>rk well ; that, it is injurious alflse 
to the interests of the legal profession, and 
the public ; and that, moreover, a great many 
of the evils which are now most loudly com- 
plained of, would be efifeotuaUy remecUed by 
the institution of a public examination be* 
fore the granting of a law-degree. 

First, then, let me mention a great prac- 
tical grievance. As the rules of die Inns of 
Court now stand, any penon, haying a bare 
smattering of any one dqwurtment in the 
law, or even, being utterly ignorant of any 
one branch,, may, if he can get tqgedier 
some forty pounds, ^nd find two sureties to 
a bond, enter his name on the books of any 
of the Inns of Cpurt. He may the next day 
take out his certificate (for which he pays 
12/.) as a special pleader or conveyancer, 
a$ti commence praoHoe under ike bar tn either 
branch, or, if he pleasds, in both branchet / * 

• It is tnie, that In one of the Itins of Court* 
there is a rule Cwhich ts.gaaeraUy read-ta ail 
persons entering), that no person sMEi practise^ 
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He may hare been before this in any inferior 
sitnation in life ; he may be entirely igno- 
imt of law ; he is sabject to no examina- 
tion whatever, bmt is at once qualified to 
practise, and moreover to recover his fees 
by an action* at law'*. Nor is this aH : — 
this kind of person, of course, is totally re- 
gardless' of professional etiquette; he does 
not receive business through the usual -pro- 
fessional • channels— there he would meet 
witii no support ; — but he goes at once to 
the public, who, being ignorant of the man- 
ner in which he obtained his licence to prac- 
tise, and naturally supposhig that so import- 
ant a privilege is not'given away to impro- 
per persons, are willing to employ him. Let 
the reader imagine, then, the irreparable 
harm which may be done by persons of this 
class, and more especially by such sham con- 
veyancers ; and this latter is the favourite 
dep'artment'of such persons. 

'Nb^ is' this ' an imaginary grievance . It is 
weS known tliat it exists to a great extent, 
much to the injury of the regular practition- 
ers of all branches of Hie profession, — to the 
real conveyancer and the attorney, who have 
at great expence and labour prepared them- 
aelVes for undertaking the arduous duties 
relating to the acquirement, transfer, and 
devise of property. This important task is 
frequently committed to persons who easily 
deceive the public when they tell them ttiey 
are' the licensed practitioners of the* Imn of 
Cbtirt. This is the only question that can 
be asked; and this is readily answered by tlie 
mock conveyancer. Nor is his incompe- 
tency speedily or easily discovered. His 
blunders, although frequently irreparable, 
are tiot apparent. For example, — he draws, 
or pretends Co draw, a purchase deed ; the 
parties trust him ; they are satisfied ; the 
purchase-moiiey is paid ; and so the matter 
rests until the next transfer. It is then dis- 
covered that the property was defectively 
conveyed ; but thia may not take place for 
tw^n^ or thirty years, and thus the charac- 
ter of the licentiate of the Iniu of Court is 
preserved. Thus also a will is prepared: 
it remains almost always unopened and un- 
read, until the death of the testator. The 
mistake cannot be then remedied, and the 
legatees find a Chancery suit divided be- 



as a conveyancer or pleader, until he has been 
on the books three years ; but this rule has 
never been enforced even by a threat of expul- 
sion, and IS of course disregarded by the per- 
sons to whom I allude. 

b Puncher v. Normjn, 3 B. & C. 744. S. C. 
5D. &R. 648.' : 



tweea them. This system, then, of letting- 
loose unqualified pei«ons to practise, is cer« - 
tainly injurious to the profession ; but how 
much more so to the public ! The cme is 
brought into disrepute, and deprived of its 
just employment: the othur finds its best 
interests -sainificed. Now these evils would' 
be remedied- by the examination which L 
propose. I care not what the practitioner* 
has been, if he be but legally qaalifi^ for 
hisvprofesaion. I have no denre to ezelude 
any person who shaUi have taken the proper 
pains. But somethinja^ must be done ; aad as 
the Ifricvanee which I havementiaaedhasbeen 
loti^ looked upon as a blot upon the present 
system, let a remedy be applied to it ; and 
if the one which I propose be not the right* 
one, let those who think the system " worita 
nM))^' propose a better. 

The '* sham conveyancer,'* <how6ver, it 
may be said, is merely an excrescence ; the 
state of the main body of the profession is 
sound and healthy. Amongst the bar, every 
one succeeds accordmg to his talents and 
exertions. They are all equal as bairistem, 
and have all the same chance. This is the 
betmrideal of the profession; and it might 
be tlie true description if there were an* 
examination, before the degree of a barrister 
was- granted. But does it so stand at pre- 
sent ? I fear the most ardent lover of tlunga 
a» Ihey are, will not say so. A great many 
tatamitaiously becotee barristers, who arv 
any thing but lawyers — " Aye, but are they 
employed ? Do they get business ?" I am 
sorry to say they do, inasmuch as there is 
much that may be done by pezsons who are 
quite innocent of law. These are the class 
of gentlemen who lead a truly '* amicable ** 
life.' With the strife and contention of the 
bar, they do not interfere ; on the contrary, 
if they open their lips at all, it is " to con- 
sent." They are always victorious in " un-^ 
defended" causes, and are ever ready *'* to 
submit the interests of their clients to the 
care of the Court." Like Mr. Placid, in the 
hantp ** they fight with nobody, dine witb 
everybody." ITieir motions are always " of 
couiaev"^«nd their lives " run smooth." How 
they get this happy line of employment, I 
care not to inquire ; but if, as may be said, 
it ought not to flow in one channel, but 
should be- diffused throughout the profes- 
mon ; then it appean to me it would be aa 
well to pass these young gentlemen througlv 
tiie^rdeal of an examination. 

But the main grievance, both to the pro< 
fession and the public, is yet to come. It is 
this.— The real state of things that I hove 
described in my former articles is not known. 

U2 
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It is generally conceiyed that some degree 
of preparation is necessary to obtain the de- 
gree of a barrister. The feurce that has been 
before described^ is not acted before the 
public. The association of ideas, and the 
presumption in fftvour of a common-sense- 
view of the matter, fetvour the ordinary opi- 
nion, that some examination is made. It is 
known that dinners are eaten and names jset 
down ; but it is not known that these din- 
ners and names are all that is reqnured. 4H 
is known, also, that all persons who go to 
the bar with a view to practise, become the 
pupils of a conveyancer or spedal pleadir; 
but it is not known that the attendance' is 
any thing but compulsory ; that it may con- 
sist either of ten months or of ten days, and 
that it is very frequently, even if constant, 
any thing but a substitute for a rigorous 
examination. The public then is in general 
deceived in this respect, I do not, of course, 
mean^to say, that barristers in general have 
not, by their own exertions, become com- 
petent to the practice of Uieir own pro- 
fession ; but I do mean to say, that thej 
owe their knowledge entirely to their own 
voluntary labour, and not in any way toJthe 
assistance of the Inns of Court. I do m^an 
to say, that a great many barristers are to- 
tally ignorant of any branch of law : I do 
mean to say, that the granting a degree to 
an ignorant person is injurious to the inter- 
ests of the profession and the publii>^ r*a >«• 
Nor need I go very far to prove the d^nect 
injury of which I complain. The legisla- 
ture is greatly deceived on this point : it 
constantly acts on the assumption that a 
' barrister' is necessarily a ' lawyer.' The 
machinery of all kinds of acts is left to be 
carried on by the bar, — most properly, in 
my opinion, if they are but qualified to act 
as barristers. They are appointed exclu- 
sively to all sorts of situations, — most ap- 
propriately, if the public be made secure 
that the degree which entitles them to the 
office is properly conferred. But the diffi- 
culty is,— -the fact is, that the men to whom 
these places and situations are given, are 
not properly qualified : they are taken Itom 
among the barristers who are not law3rers ; 
and thus the public and the legislature are 
deceived ; and hence it i» that«*we so con- 
stantly hear complaints in the administra- 
tion of justice in our police offices, in our 
colonies, and in inferior judicial and legal 
situations of a}l kinds. It is explained, 
when it is known that the persons who are 
appointed to these situations may be barris- 

« See unt^, p. 123. 



ters who have never read a law book in their 
lives, who have been submitted to no exa- 
mination whatever, and who are therefore 
utterly unqualified for the places which the 
present mischievous system of legal educa- 
tion enables them to undertake. Gfrievous 
indeed is this state of things to the profes- 
sion, in depriving the real banister of the 
just rewards and prizes of his labours ; but 
fJEurmore grievous is it to the public, in even 
exposing them to the evils which I have just 
pointed out. And yet these would be re- 
medied by a carefid and rigorous examina- 
tion, founded on a previous proper course 
of study, and assisted by competent lec- 
turers. 

How many proofs and examples might be 
adduced of the truth of these remarks ! But 
let me take the latest and the most obvious. 
The reform bUl, if it passes, must materially 
change the present constitution. It is the 
new Magna Charta ; and by whom is it to 
be carried into e£Fect ? By barristers ; and 
who could be so proper — if we could but be 
certain that they shall be barristers in verity, 
and not merely in name ? And yet, know- 
ing what I do as to the manner in which 
these sorts of places are generally bestowed, 
I greatly dread the choice that wUl be made. 

I might go on to point out the other evils 
of the present system of non-education, ex- 
isting in our Inns of Ck>urt. I think, how- 
ever, I may stop here. Let those which I 
have mentioned be remedied, or at least at- 
tended to, if not in the way that I propose, at 
least in some other manner, and I shall not 
have written altogether in vain. 

In this paper I have not hesitated to ex- 
pose the real state of the profession. This 
has not been a pleasant task ; but it seems 
to me a necessary one. I hope soon to be 
able to shew how the benefits of regular 
lectures, and strict examinations, are to be 
obtained by those who have a right to de- 
mand them. 

A Cestui qux Tausr. 



REVIEW. 

A Treatise on Powers. By Henry Chance, 
of Lincoln's Inn, Esq., Barrister at Law. 
In Two Volumes. Vol.11. London, 1831. 

Iw a former volume * we gave a full ac- 
count of the first volume of this woric. The 
second is now before us ; and having examin* 
ed the whole with attention, we are able to 
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•tate our opinion of it. We are relieved 
from all difficulty as to this, as Mr. Chance 
seems to have no want of confidence in his 
capacity for the task he has undertaken ; and 
as he has shewn himself in the present volumes 
sufficiently ready to dispute the merits of 
odier works, he douhtless will not object to 
any observations on his own. This work, 
then, in every page, displays great care ; it 
has probably occupied the writer many years; 
every part seems to have been fully con- 
sidered before it was committed to the press; 
and the best exertions and abilities of the 
author have evidently been given, to render 
it complete. But more than this we cannot 
say ; and in other respects we do not think 
that either the choice of the subject, or the 
manner of its execution, is fortunate. Mr. 
Chance's work is written in opposition to 
the woxk on the same subject by Sir Ed- 
ward Sugden : and we are ready to admit 
that he has successfully combated some of 
its doctrines, — but this is one great objec- 
tion to the work. He frequently loses sight 
of the main object of the treatise, to skirmish 
with his predecessor. It is merely a review, 
in two royal octavo volumes, of Sir Edward 
Sugden*s work on Powers. It is written in 
the style of a legal controversial pamphlet 
throughout ; and instead of laying down ge- 
neral principles, and drawing practical con- 
clusions, which should be the object of all 
treatises, the attention of the reader is con- 
tinually called off by Mr. Chance, to settle 
the question whether Sir Edward Sugden is 
not CQjnpletely wrong in this point; whether 
he is not too general in that observation ; 
whether this case is rightly stated, or that 
too briefly; noticed. Mr. Chance, in feet, 
seems to have had himself and Sir Edward 
Sugden always before his eyes, and the 
reader is constantly called in to decide which 
is the best lawyer, and who knows most 
about his subject. 

Incumbered by this radical defect, the 
work is particularly tedious and heavy. Far 
better would it have been if the author had 
bestowed his labour on some other portion 
of our real property law. Assuming that 
Sir Edward Sugden is sometimes incorrect, 
we cannot flatter his successor with the hope 
of replacing him in the library either of the 
practitioner or of the student. The former 
work is a dear, able, and vivid exposition 
of all the great principles of the subject : 
the latter is discursive, irregular, and bur- 
dened with useless details and observations. 
The care and talent of Mr. Chance might 
have been valuable in a new field ; but are 
nearly useless, as bestowed on one almost 



entirely explored and rendered productive for 
all usual purposes. We fear, therefore, that 
we cannot hold out to Mr. Chance the pros- 
pect of that success which he would have 
deserved had his labours been otherwise di- 
I rected. To those few persons who view con-, 
veyancingas an abstract science,^his workmay 
be interesting and instructive ; but to the. 
large mass of the professional public it will be 
of little use, and to many a dead letter. It 
meets no ^eat deflaand. The want of a 
book on Powers is already well supplied ; 
aaiiwe regret to think that all his pains 
wittr in our opinion, have been bestowed 
nearly in vain. 
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POLICIES OF INSURANCE. 

In pursuing our review of the system of 
stamp duties, although wc do not profess to 
classify the subject into distinct portions as 
applicable to the law, to trade and commerce, 
to iaad, &c. yet, items occur which more par- 
tienlarly relate to one branch than another. 
Thus, with reference to trade and commerce, 
we may proceed with considering Poticies /or 
Sea Inturnnce, 

This duty very materially affects mercantile 
business : Its origin was not founded on any 
other priidple than that of a gift-offering on 
the |tert of the mercantile interest, for the be- 
nefit of the state during the day of peril. The 
action was generous, because the circumstances 
of that day yielded additional gain ; and now, 
when that extraordinary prosperity has passed 
away, it is uniustifiableto continue the charge, 
more especieJly when it has a tendency to in- 
jure the established trade of the country. 

Discreet and prudent men are the best bul- 
wark of a state. Should we not, therefore, 
avoid impeding the course of their discretion? 
Is it not abominable to impose a tax on their 

Erudence? The merchant occasionally perils 
is own existence on the great deep. The 
globe and its different productions are the sub« 
lect of his studious attention, that others may 
have the means of comfort in their domestic 
cirdlSlj the labourer find employment; the 
epicure indulge luxurious habits ; and the Ak 
be restored by medicioes imported from arar. 
Is it not then to 1>e regretted, that the sys- 
tem of stamp duty should be opposed to such 
laudable pursuits, and unjustly convert what 
was but a temporary generosity into a perma^ 
nent oppression. m 

When the per centage duty was fiijAimposelT 
about the year M^By the necessiti^m the state 
vere considered urgent, and ipe merchant, 
well known for his ready assiiMcc and con- 
tribution in the day of trouble, yielded the 
grant. 
Not very many years since, the whole com- 
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mercial marine of the world was insured in this 
country ; but now, in consequence of these du- 
tiei, foreign vessels are insured in foreign ports, 
and much of our OAvn shipping also. 

This tax is not ' only heavy, but there is no 
defensible principle on which to found it, the 
only principle, that of prudence, ^oing to im> 
pugn the very best qualities of man m society. It 
may be argued, that protection is afforded to eem- 
merce by ships of war being stationed at certain 
places, which occasions expense to the state : 
but these ships of war do not proceed in <)om- 
pany with merchant shipt from port to port ; 
therefore, at best, the protection is but nugato- 
ry, and vessels are left uliollyliable te nr- 
prisak and takings at sea. The disasMns 
effects, at times, of the elements, are beyond 
the control of man, — such can form no pre- 
text for a duty ; and the prudent man, lA^en 
so visited, only derives consolation from^ving 
Insured, perfaiaps his. whole property, agqi^^' 
such a disaster, and thus saved himself from 
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le first per centa^e duty was 1#. 3</. and 
3«. 6i/. per cent. ; but it is now, and has been 
for several years past, 2f. 6(/. and 5#. per cent. 
Here we must observe, that this tax is payable 
on the sum insured ; t. e., the value oi the 
cargo, and not upon the amount of premium 
paid : which again furnishes an instance 4ff a 
tax being collected upon a tax, because the ar- 
ticles composing such cargo have previously 
paid some other kind of tax. 

TTie questions and difficulties to which this 
impost has subjected the mercantile world will 
be clearly seen by the following sylla^ujs ^ a 
few cases toa the subject. * '*. 7' ' 

In Roderick v. Hovil, 3 Camp. 103, — ^thc'f^o- 
licy being originally wTitten on an imprpper 
stamp, and afterwards duly stamped on pay- 
ment of a penalty, was held to be bad. 

Robinson v. Touray, 1 Maule and 8el. 217, 
and 3 Camp. 158, — ^the ship called by a wrong 
name and afterwards corrected. — Hubbard v. 
Jackson, 4 Taunt. 169 ;'-a summer risk and 
premium changed to a winter risk and pre- 
mium. — Langhorn v. Cohgan, 4 Taunt. 330,— 
the descriptive w^ords of subject of insurance 
omitted, but afterwards goods were specified. — 
Sowteil V. Loudon, 5 Taunt. 359, and 1 Marsh. 
99, — ^by mistake insurance effected on ship in- 
stead of on goods, and afterwards corrected ; 
in each of which four latter cases it was held, 
that a new stamp was not requisite. ^. 

See also Kensington v. Inglis, and tMtNt 
Paitnn, 8 East, 273 and 373. FreneH v. Pa/- 
ton, 9 East, 351. Rapp v. AUnutt, 15 East, 
601. Sanderson v. ArCulhm, and Sanderson 
V. Symons, 4 J. B. Moore, 5, and 42. Rant" 
Strom V. Deil, 5 Maule and S. 2)67. Ridsdat& 
V. Sheddon, 4 Camp. 107. ^eir v. Aberdeen^ 
3 Bam. and Aid. 320. 

As regards the subject of insurance, we are 
presented with another charge, as equally un- 
lUst and unprincipled as the foregoing ; name- 
ly, the per centage duty of 3^. on Insurances 
from loss or damage by Fire onty. 

Upon inspecting the stamp duty acts, we find 
'-^truments for insurance would appear to have 



been originally denominated deeds or eoaincUf 
entered mto between party and party. To re- 
move some misconception, however, which had 
arisen, the 10 Ann, c. 26, declared. That all 
deeds, instruments, and writings for payment 
of money upon the loss of any jAip or goods, 
or upon any loss by fire» shouid be construed 
to be p^olicies of assurance, and be charged 
with 2s. 4d. duty, if made within the bills of 
mortality. This appears to be the first statute 
which expressly recognizes policies of assur- 
ance. 

Tlie duties first imposed were not a sum per 
cent., but a specific duty payable once only on 
the instrument itself, and of small amoont. 

In 1797 the caution of the legislature is evi- 
dent in this matter, for with respect to /»- 
surancesfrom fire, an act (37 O. 3. c. 90) was 
passed, repeaHng certfuu questionable duties 
of 6«. or of 1I#., and, instead thereof, imposing 
duties of about half that amount, vit, ; on a 
policy where the sum insured did not amount to 
1000/., duty dr. ; and on a policy for 1000/. or 
upwaids, duty 6ir., payable once -only.- 

Here the matter rested until about the year 
1804, when, at a period of great national trial 
and difficulty, the vast prudence and care so 
fuller displayed and beneficially performed by a 
British public, yielded to the emergencies of tiie 
day, and acquiesced in the impositittn of a 
'temporary duty of 2f . 6</. per cent, per aimiim 
on their insurances against loss by fire, and a 
duty oils., payable once on the* policy, in- 
stead of the previous impost of 3f. or ^., pay- 
able only once on their policy, and for the 
duration of the risk. 

Such a contribution, it woidd feeeocpectod, 
was amply sufficient to shield ihejprudent man ; 
but no, his prudence must be nirther taxed ; 
and therefore, by way of encouragement, in 
1815 (when war had concluded), this duty vras 
increased to 3«. per cent, per annum, and so 
continues. 

It must be admitted that the per cental e 
duty is extremely exorbitant ; it is equal to 2u0 
per cent, as compared with the premium paid 
to insurance offices, that being only U. 61/. per 
cent., while the duty to government is 3f. The 
business of fire insurances has not in conse- 
quence advanced in the proportion which it 
would have done. 

Adopting the lust and equitable rule, tins 
duty should be wholly repealed 1 it is, in « de- 
gree, like sea insurances, collecting .a.lax vpon 
a tax; becausOf if houses are ibsuted mm 
loss by fire, those houses are. charged with and 

Say assessed taxes ; and if goods are so in8iored« 
irect or indirect taxes have been paid on those 
goods. Yet, acting on pure generosity, we 
feel assured, that if it were reduced to It. 
i»er cent, per annum (unstead of the pKsent 3f .) 
tihe revenue would not uRimattely aiHffer, b»> 
cauB^ many persons, and some in humble life^ 
would insure, who do not -so through disgust, or 
through incapability. 

A oebt of gratitude is most justly due to the 
merchant and to the individual with regard to 
insurance duties. It is a tax solely Juslifi-* 
able from most urgent necessity, on the aane 
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winciple which dictated the statate of Queen 
Elizabeth^ on which are founded the Poor Lawfl» 
to feed the hungry and clothe the naked. 

J. A. H. 



SELECTIONS FROM CORRESPON* 

DBNCE. 

N6. II. 



THX NBW COMMON LAW BULKS OF BlLAR:|r 

TKRM, 1832. 

Coiis under the Second Rule. 
I consider the second of the new rules not 
only compulsory, but calculated to work in- 
justice to the attorneys : I find no fault with 
the intention which suggested the rule ; on the 
contrary, I laud the attempt to prevent impo- 
sition on the needy: my object in troubLng 
you is not therefore with the view to an abro- 
^tion of the rule, but to obtain protection for 
Uie fair practitioner. The rule» as it nakedly ' 
stands at present, seems to me likely to cause 
much inconvenience. 

The rule says, that upon every bailable writ 
and copy of process served, the amount shall 
he stated of what the pl^untifT's attorney claims 
for the costs of such writ or process, arrest, or 
evpy and serviee, end attendance to receioe 
deht and costs ; and concludes with a penalty 
on plaintiff's attorney, of costs of taxation, if. 
more than one sixth is taken off. 

I venture to ask the most experienced in the 
profession, whether he can fix the amount of 
costs in the three following common cases, 
with any thing like certainty that a sixth shall 
not be taxen off on taxation ; presuming that 
he will not, for the sake of being on the ** quite 
correct'' side of the line, omit in his calcula- 
tion the usual allowed charges for instructions, 
afiBdavit, and writ ; or name an amount that 
will of necessity leave extra costs for the plain- 
tiff to pay ? 

' First. An attorney residing in a northern or 
eastern county, instructs his agent to issue a 
bailable writ into a western countv, say Somer- 
setshire, obtain warrant, and send to an attor- 
nev to get executed ; the defendant residing at 
a distance from an officer. 

Second. In the plaintiff's, attorney's oAvn 
county : the undersheriff resides at one placCj 
the plaintiff's attorney at another, the oMcer 
at a third, and the defendant at a distance 
from officer and attorney. 

Third. Serviceable process sent into the 
country to be served ; no attorney within some 
miles of the defendant's residence. 

It should be borne in mind, that the amount 
of costs must usually be nuirked in London^ 
and that before the agent or attorney, if pro- 
perly concerned, can know what the officer and 
agent in the country muv respectively charge. 
It is worthy of remark, that ii the rule Is to l>e 
taken strictly, no costs of warrant on Avrit, or 
instructing officer, in the one case, or of affi- 
davit of service of writ in the other, are al-> 
lowablc; and in neither case does the rule 
embrace letter before action^ corresponding 



with country agent, biU of costs, or lett^n or 
messengers. 

It is desirable that there be speediiy promul- 
gated (officially) scales of aUowances in the re- 
spective Courts to meet the several cases, ^so 
uial the .profession may know whether, «ad 
under what circumstances, a letter before ac- 
tion, corre^MMidence with undersheriff, country 
agent, affidavit of service, bill of costs, &c. wiU 
be^owed. 

- By the bye, if a sixth is not taken off, why 
is there not provia[ion for the defendant'^ p^y- 
isf the costs of the taxation ? J. N. * 
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'Sec. 3. Rule 1. No affidavit of service to 
be made before plaintiff's own attorney. .Now, 
sir, this will, as I conceive, without any ade- 
quate cause, expose very unnecessarily the 
conetms Of a defendant, especially in the conn- 
^rsr* '"^ve writs oat of six are perhaps settled 
on sertice of process, in which case lae whole 
matter remains a secret between the defendant, 
the ^aaatiff, and the attorney of the latter; 
but by the new mle another professioiial m|a 
is introduced, much to the dissatisfaction, and 
sometimes to the iigury of the d/^enduit. 

Defendants Chrisimn Nmne. 

9tc\ 32. Rule I. WiU not this rule open a 
wide door for discussion, how fer the plaintiff 
has used due diligence to obtain knowledge of 
the defendant's proper name ? Suppose a bill 
for 25/., or 30/., drawn and accepted in' Dor- 
setshire, to pass through four or five different 
hands as indorsees, Hving at various places -in 
thafr and any adjoining county, but each Ave or 
I ten miles from the other ; and, ultimately, to 
come into the hands of a London tradesman : 
is the latter, on such bill being dishonoured, to 
prove an inquiry at the residence of the severid 
parties, for the christian name at length of 
every person who has signed by an initial, or 
in default thereof the bail-bond to be delivered 
up to be cancelled ? 

Attorney's Costs, 

Rule II. .The indorsement on bailable or 
other process authorizes the amount of debt 
and costs to be paid to plaintiff or his attorney 
within four da^s after service. This» as I ap- 
)u:ehend, will just enable th^ defendant by law 
to settle with til e plcuntiff, and destroy all lien 
ot'fbi^ attorney on debt and costs ; to the mani- 
fest ininry of the profession in many instances. 

L, M. 



Costs of Letter. 

The second of these rules orders, that " upon 
every buihible wnX and warrant, and upon the 
copy of any process served for the payment of 
any debt, the amount of the debt shall be 
stated, and the amount of what the plaintiff *• 
attorney claims /br the costs i^f such writ or 
process, arrest, or copy and serviee, und attend" 
ance to receive debt and costs, Src" 
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Does this rule* exclude tke costs of a letter 
for payment of debt if sent ? 

. . Pigment o/Monejf into Court. 
I. should like to hear the opinion of some of 
your correspondents, on the question, whether 
the casjc of James y. Raggett^ 2 B. and A. 776, I 
is affected, and to what extent, by the 56th 
section of the Ist of the above rides. J. 



ON THE RIGHTS OF THE MEMBBK8 
OF THE LEGAL P80FESSI0N, AND 
THEIR INFRINGEMENT BY UNQUA- 
LIFIED MEN. 
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To the Editor of the Legal Observer. 

Sib, 
Every class of society has certain rights 
and privileges, which the law recogniict '■ttd' 
protects, and for the 'infraction of iniich a pe- 
nalty is visited upon the offender. The con- 
servation of these rights from encroachment 
by otkers, must rest with the parties who are 
entitled to their enjoyment ; lor the law does 
not put itself in motwn. If, through snpine- 
ness, or indifference, or a reluctance to take 
the necessary means of prevention, innovations 
be permitted, the consequent i]\juiT shmld 
be attributed to the right source. Now, as it 
must be obvious to every one who has mixed 
mudti with the world, diat interest is the 
pokur^star of mankind, and impunity the rule 
of their morality, — ^to counteract the effect of 
this manner of thinking and acting, those iri&o 
are fakly in possession of any good^ ihittiy 
by vigilance and determined opposition to in- 
vasion, preserve it inviolate. If any ooie 
knowingly allow himself to be wron^ea, with 
what shew of reason can he complam of the 
inconvenience? To suffer injury with pa- 
tience, in the hope that a remeoy will come of 
itself, is infatuation. The waggoner, in the 
fable, would never have extricated his waggon 
from the mire, unless he had flogged his horses 
and vigorously implied his own shoulder to the 
wheel. 

To apply these reniarks to the members of 
the profession. — They, at a very heavy ex- 
pense, go through the necessary preparatory 
course of study and practice, to enable them, 
when they engage in business ou their own 
account, to discharge the important and j^es- 
ponsible duties which their vocations coaikalitly 
hnpose. Without entering into the- consider- 
ation of the impropriety, not to say criminality, 
nf unqualified persons taking i^on themselves 
the discharge of these duties --iwhich, however 
worthy of remark, mifi^ht be somewhat irrele- 
vant here— I affirm, ftat by the sacrifice of 
money and time, the regular practitioners 
have an undoubted right to the exercise of 
those privileges, and the prosecution of those 
affairs, which the law grants, defines, and 
places in their hands, and for the abuse of 
which they are punishable ; and that whoever 
attempts, in any respect, to intermeddle with 



thdr rights, privfleges, or profits, is not on^ 
guilty of a moral wrong, but of a legal fraaa, 
and thereby exposes himself to the infliction 
of the punishment which the law denounces 
agunst such transgressors. 

Still, moral principle being, in the majority 
of men, at a consiaerable discount, and in- 
terest prompting them ** to lay that flattering 
unction" (profit) " to theur souls,*' it is not 
astonishing that there should be muiy in- 
truders, who, regardless of the distinction 
between meum and /iiirm, manage, by a " bit 
and bit" encroachment, to appropriate to 
themselves, in the end, some very desirable 
acquisitions. But some few are more daring 
in their aUempts. These start, at all hazards, 
as attorneys and conveyancers ; and, now and 
then, favor the world with an advertisement, 
wherein hyperbole is not forgotten, setting 
forth how all branches of business will be 
done, on terms which dazzle the eyes of the 
simple, the unsuspecting, and the avaricious, 
who hasten to the conscientious advertizer, 
and awaken from the illusion only when the 
lightness of their pockets induces bitter re- 
pminffs at their folly. 

Neither you, Sir, nor indeed any profes- 
sional man, can be ignorant of the extent of 
imposition practised in this way. The cre- 
duuty of the world exceeds its knowledge. 
Marx how the venders of panaceas get rich at 
the public expense ; how health and life are 
ridced by those whose faith is always in pro- 
portion to the miracles to be believed, llie 
sums of money obtained by these means, by 
medical and legal quacks, when looked at with 
reference to the licenced and experienced pro- 
fessors, can be nothing less than robbery. 

Self-created conveyancers and attorneys are 
daily becoming more numerous. Medical 
agents, too, must not be forgotten. These 
last only dabble a little in legal matters. They 
prepare agreements for the sale of the good- 
will of busmesses, and for leases, assignments, 
&c. of the premises where the medicaipractice 
is carried on. I am not sure that they do not, 
siter effecting partnerships, prepare the ne- 
cessary deed. Certain it is, that they do as 
much ii\jury to the profession as opportunity 
allows. 

lliese facts being notorious, profesnonal 
men ought to exert themselves for a reform, 
more especially as such reform is in their own 
power. They complain enough of encroach- 
ments, and or the odium which is unjustiy cast 
upon lawyers $ why then do they not take some 
steps to check the causes? There are asso- 
cif^ted bodies for this specific purpose, why are 
they reluctant to act • They nave nothing to 
fear : they can do what it would be dangerous 
for any one to try single-handed. It is never 
too late for punfication ; though it is a pity 
the evil has been allowed to ^ain strength, ^ I 
would urge, then, in conclusion, the necesoty 
of doing something forthwith to put a stop to 
a continually accumulating source of i^justIcei 
and I call ui>on all members of the legal pro? 
fession, barristers as well as others, to make a 
firm stand against this and every other species 
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T>f ustinwtion. We cannot say we are reme- 
dilensy for the law Mill sufficiently assist us, if 
we will but seek its aid. We are bound by 
the most important considerations, — ^by in- 
terest, — ^by the regard we have for our own re- 
putation, — and last, not least, by the duty we 
owe to society, — ^to preserve the profession 
free from reiHroach ; to make it respectable 
and req»ected ; to eradicate unfounded preju- 
dices ; and establish (what, I hope, generally 
speaking, is the truth) that the lives of its 
members are squared by the strictest rules of 
honor and integrity. Vindbx. 



REMARKABLE TRIALS. 
No. IX. 



riehbauer'b casb.* 
{Concluded from p. 243.) 

Though the prisoner had heard nothing of 
the substance of Catherine's deposition, he did 
not affect to doubt that the death of Anna 
Eichstadter was the cause of his apprehension. 
He admitted at once that he had been ac- 
quainted with her (though lie denied that their 
acquuntance had been at all of. a criminal na- 
ture) while assistant at Himheim ; that in con- 
sequence of the confidence she reposed in him 
she had placed in his hands fifty norins of her 
savings, and had begged to be taken into his 
service, which he had promised to do in the 
event of her future good conduct. Since he 
left Himheim he h^ neither seen nor heard 
any thing of her, except that while at Pirkwang 
she had twice sent messages to him for part of 
the money in his hands. In 1807» while he 
was in Munich, she had made her appearance 
4)ne day at Thomashof, and to the freat an- 
noyance of the Frauenknecht famUy, had com- 
municated to them the promise which had been 
made to her, that she should be taken into his 
service as cook. This intelligence rankled in 
thdr minds, and they determined by every 
means in their power to prevent it. It was 
about eight davs after the death of old Frauen- 
knecht that Kiembauer, one evening in the 
•twOight, returned to Thomashof from Lauter- 
bach, where he had been performing a service 
for the dead. Meeting no one in the passage, 
he walked straight up to his room, wnere tie 
found the door open. On the floor lay a figure 
extended and motionless, and on approaching 
it he foimd, to lus consternation, that it was the 
lifeless body of a woman. He ran into the 
room above, Avhere he found Magdalena and 
her mother clinging to each other and tremb- 
ling like aspen leaves. They wept and con- 
lured him to be silent. . They then informed 
him that the same woman who had visited 
them at Thomashof in summer had again made 
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her appearance that evening, and demanded 
admittance into his room, insisting Uiat she 
was to be received into the house as cook, and 
that the Frauenknechts would soon be sent 
about their business. This statement led to re- 
proaches ; reproaches to blows. The stranger 
either struck or attempted to strike Magdue- 
na, who thereupon had seized Riembauer's 
razor, and inflicted on her a mortal wound. 
On hearing this story he had kindled a light, 
and, entenng the room again, recofi^izea in 
> the ,9iurdered woman Anna Eichstadter. He 
at mi protested that he would instantly leave 
the house — that he coukl not remain longer in 
their society ; but at last, overcome by their 
tears and entreaties, he was rash, and» as he 
now deeply regretted, guilty enough, to agree 
to remain and to assist them in concealing the 
crime, which he had come too late to avert. 
He had accordingly du^ a grave for the body 
in the stable, and nad mterred it at midnight, 
as dttcribed in the information of Catherine 
Frauenknecht. The poisoning of Magdalena 
and her mother he entirely denied. 

Such were the conflicting accounts given by 
Catherine and Riembauer as to the circum- 
stances. According to both it was obrious 
that a murder had taken place at Thomashof, 
and that Eichstadter had been the victim ; the 
remaining question was, by whom had it been 
comnkted ? — ^by the pious Riembauer, hitherto 
looked upon as a pattern of goodness— or the 
youn^ Magdalena, whose chuacter for gentle* 
ness in the neighbourhood was scarcdy less 
established i In either view of the case there 
were doubts to be*clearedup. If, according to 
Ricnbauer's statement, Magdalena was the 
tniB^ms, the cause assigns seemed instdfi* 
cient <to account for so sudden and complete a 
change of disposition, or so desperate and 
atrocious a deed ; while the improbability was 
increased by the consideration that while Mag- 
dalena was of a slight and feeble frame, Eich- 
stfidter was tall, in good health, of great cor- 
poreal strength, and a complete overmatch for 
her opponent. On the other hand, Catherine's 
story was not without its difficulties. At the 
period to which her evidence related she was 
only twelve years of age, and the self-posses- 
sion which she had displayed, and the minute- 
ness of har details, inoicated an unusual and 
almost surprising degree of presence of mind 
and retentiveness of memory. She herself ad- 
mitted that Riembauer and she had never been 
on good terms. Her statement that she had 
heaira She words of the deceased from the up- 
per room, when by her own account her throat 
had been cut some time before, seemed to be 
of a most improbable nature; and finally, 
there was as yet a want of any sufficient motivei 
which could account for the deed, on the sup- 
position that lUembauerwas the murderer. As 
to the charge of poisomng, that rested only on 
her impression, ariung from circumstanciea 
which, though suspicious, were certdnly far 
from being conclusive aj^ainst Riembauer. 

Enquiries were made mto his previous life, 
and turned out to hi& prejudice. Whilst in 
prison he was detected in endeavouring to 
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mibprn witttesses to prove a conA^on by Mag- 
<!alen9 of the murder. It was also ascertained 



he bad wrhtento procure the destnietioii of 
Ih^ umbfetta. His criminal intercpuiiBe with 
1|ie deceased was proved^ and that after the 
Ijrth of theif! child he had visitod her, and they 
parted in anger. His seduction of Magda- 
lena was also established in evidence. 

While. the chain of evidence was thus wind- 
ing itself floser and closer round the dteiAol, 
KU ealmocsff, his self'possession^ his dexterity 
in evading such questions as he did not rttQirtit 
to ansiver, his ftigenuityiin reconciling Ins con- 
tradietlons and iiive«||ng plausible theories, 
moral and physical, jb sfipport of his/^WQ ver- 
sMUi oi Ae <mimi^^ seem^ oalylp^ I^I^HMe 
with the weigirt and force of the presufaptions 
agsdnst him^ ile generally jepKed to the 
auestions put ta him with a bland smile ; if at 
times he broke out intft an expression of some 
warmth, he woidd beg pardon for the «|)if^ 
mence into vfltich he had* t^ocn lnuTMi4^h)^<| 
aenae of wouod'ed honoHr ; ^oi|Eieti«aea he would 
laivh aloud - at the Kes which he aaid -the devU 
had invented, againsi him ; ajHiiiatimos, when 
pieaaed by an awkwip4 iaqnir^* he would di- 
verge ihto a strain of metaphysiof^ aubtlety, or 
endeavour to divert»^e atjenlion «f tha judge 
l)y» pissing haa^y to spnae other topie.^ When 
colmroiUiMl with, the witnesses, he attaaapted to 
in^ence their evidence by hpdh^^fwri^fiB i 
by appei^ to their compassion 4v^hiiir fears ; 
by amul but apparently slraiglit^rward exam- 
inations of the otrciBBSteiicea ; by dissertations 
on the risk of error and the heinousness of 
rash testimony. Wlien these arts failed to 
shfJce their evidence, he would reluiae inlAihla 
old preachbg totie— exclaun "^hr'^mmm 
t^tri^entem f** — appeal to the Holy Triaf^ for 
his innocence, and protest that he was a de- 
fenceless sheep attacked on all hands by de- 
vouring dogs. Nothing was extracted from 
him which materially tenided to strengthen the 
extrinsic evidence against him: although he 
varied his story in pa^icukra, he adhered per- 
tkiacionslv to his leading pointr^hat Magda- 
lena was the murderess, and tiiAt he had been 
ffuHty of no other offence than that of having 
concealed the crime from motiv<e6 of compas^ 
Sion. 

In this ineffeetual struggle, during which 
the ^ri^st' had usdtfg«ne no less than mghiff 
CScaminatioQs,- tvfo j^rs had passed oa, and 
justice seemed fkiriy at a stand. Having kittled ^ 
to act on' the miderstaiidbig of theoruiMialy 
the judge proceeded, in a way calariatpd to 
astonish an^Bnglish- read^*, and whioh we con- 
fess we find'H difficult *to reconcile - even with 
Ihe^ admitted rules of tha^Qerman criminal 
kw, to operate upon his iitMigination. The 
fecene, it must be admitted, wv| >g<0t u^ with 
some knowledge of stage effect. On All 
BAuh* day, the day on which, eight years be- 
fofe, the minrder had been committedf a«iiei|r 
examination was ordered. It began at four 
o'clock in the afternoon, and being directed to 
all the mass of evidence hitherto collected, and I 
the contradictiODB and improbabiHties of Itiem- 



bauer's atory, was pndonged idlmidaiifbi. The 
judge addressed lumself next to the conscience 
of the prisoner, and after concluding an im- 
passioned appeal, he suddenly ralsea a dock 
from the table, under which lay a skuU placed 
upon a black cushion. '* This,'*' said he, ** is 
the skull of Anna Maria Eichstftdter, wMeh 
you may still recognize by the two rowa of 
white teeth* in the jaws." Riembaner rose 
instantly from his chair, stared wide upon the 
jiidge, retired a atep or two so as ta hide the 
object from his eyes, then resuming his Iw- 
bitual smile and his accustomed tranqufllity, he 
pointed to the skull and replied — ** My con- 
seienee is calm. If that skull could qieak, it 
would say, Riembauer was my friend, he waa 
not my murderer." A second attempt to ex- 
tract some admission from him waa not more 
successful. When they held the skull before 
his eyes, he betrayed strong internal agitation ; 
but again he mastered himself, and once more 
repeated — " If the skull could speak, it would 
confirm the truth of my story." 

At length, after the lapse of another two 
years, ana when the reeora of theproeeediiigB 
filled fortv-two folio volumes, his firnmesa gave 
way.' A Jew waa executed for murder. RieB^ 
bauer saw him led to execution from his win- 
dow, and waa observed to be much moved bjr 
the composure and cheerfulness with ifvldch he 
met his death. On expreaaiBg his wonder at 
the Christian wmy in wnich the Jew had teFs> 
minated his career, he waa told, (what was the 
fact,) that from the moment he confessed hia 
crime he had attained a calmnesa and cheer* 
fulness of mind which had aupported him in 
his prison, and accompanied him even on the 
acaffold. This information seemed to have 
produced a great hitemal confiiot In the mind 
of Riembauer ; fbr some days he was reatleaa 
and ate little; on the 26th he demanded an 
audience. It waa the hundredth. If he came 
with the intention of confesaion; however, lie 
seemed to have altered his mind ; he fell on 
his knees, said he vras weary of his exiatcnce, 
that he was haunted by a thousand phantaanu 
in his prison ; that when he attempted to pray* 
his voice was drowned by the sound of a nme* 
ral drum :^^verv thing, in short, except <faat 
he was guilty of the crime charged agwnat 
him. Again the judge tod^ the taouble to go 
over the manifold coatradietioiia and ineoib- 
aistencies of his story, and pressed UHm him» 
that the viaiona which preyed upon lua mind 
aroae from his own troubled conscience, and 
that his only chance of relief lay in a fii]] and 
open confession. Then at laat hia obstinacy 
«ave way ; he begged the protection of justice 
for his children, and for his servant Anna We- 
ninger: "And now," added he, "this is my 
Goniesslon : — Oatherine has in many particulars 
told what waa not true, but in the main she 
has spoken the truth. I am the murderer of 
Anna Eichstidter." 



^ The deceased had been remaikable for^ 
beauty of her teeth. 
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ON TOE LAW^ RELATING TO THE 
MARRUGES OF THE CLERGY. 



.n the Eiiior of the Legal Observer, 

Sir, 
Tus reasoning of your correspondent, H. W., 
p. 212 of ¥ol. 3., on the ledtimacy of the 
children of the clergy marriea by licence, is 
all Tery good to sh^ that such children are 
iUe^timate^ jf ht caa shew, that, prior to the 
atfttvte 2 ana3 Edw. 6. cap. 21., there existed 
any statute or law of Englaudy declaring the 
marriages of the clergy to be void. 

I know of no such law of Eogkndi The 
only statutes I can find which could possibly 
be supposed (for they do not do it in reality) 
to make the niarriages of the clergy void^ are 
31 Hen. 8. c 14., and 32 Hen. 8. c. 10., and 
fSiey distinguish between wives and concubines 
of tbe clergy. By the first statute it b de- 
clared, " that a priest keeping' company with a 
w*fe shaH be guilty of felony, ana the woman 
also ; and if any priest keep a concubine, he 
shall forfeit his goods, &c. ; and if he again 
offend, shall be guilty of felony : and by the 
ktst statute, the penalties of keeping company 
inth a wife are merely miti^ted. Now, un- 
less the wife were reaUv a wife, the statute in 
that respect could not aistingnish between her 
and a concubine. The offence was not in mar- 
rying the wife, but in subsequently keeping 
company with her; and any children of the 
marriage, I should suppose, were lentimate, 
notwithstanding the statute punished the father 
and mother. Any canons of the church of 
Rome to the contrary would not render such 
an English marriage void, as such canons are 
not parcel of the law of England; for the 
canon law, says Blackstone, vol. i. p. 14., is no 
more binding in England than our kws are 
binding at B^me. 

T. T. 
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BKQUE8T. — ^ILLEGITIMATB CHILD. 

ji bequest to the children of a daughter teiu 
not enure to the benefit of an iftegitim^te 
child of her'i, althwgh the teetator ufsi 
cognizant of such child, and she had no le- 
gitimate ohild, and had never been married.. 

This was a question on tiie wiH of a j^enllof 
Biao of great respectability,, whi^ in hiS'lifeUme 
resided at Exeter. That gentleman had a 
f|aughter, who, at a baU at Exeter, became 
acqiuunted with an officer of a re^pment of 
light tlragoons, who subsequently paid his ad* 
dresses to her, .aiM) solicited her hand. She 
aeceirted his pfopoeals ; but her father refused 
his assent to the proieoted union. Unforto- 
ikatdy the lovers had some stolen meetrngp^ 
and the result was the birth of the young mai^ 
who was one of the ddeodants to this action. 
The daughter, to appease her father, repro* 



seated to him that a private marriage had takeA 
place between them ; and the fathelr, whilst she 
was stiU eneefnt&f made hb will, ftUd tb^i^ 
gave a sum of money, the intef^t of which uli 
to be paid to h^ nghter for her 1^, for M 
sole use, indi^iWMlent of her hiisbaAd^ and aft^ 
her deaUi the capital was du-ected to be dBirided 
unto and amongst all and every the children 
of his dai^hter. The child Was' bom in Ja- 
nuary IBll, in die honae ofnhe teslalor, and 
he with his mother naided in ' the ^testator's 
hEOUBfe: In Decestaher in tiiat year the fiuther 
made a codicil -to hia taifl, 'rehired necessary 
by the bvth of aDothen JhHtfiiieri but by wMlch; 
in other ntfpwts, bei^anihaed 'his* wifi. The 
Mt^vmi the yoonriftdy dMahojit fMr^etft 
aftctiiraAii, 'but before'iili desttfa heatfcertuaed 
tet his ^htughter. had Mvt been nuirHed ; and 
the olficet, who had gone to India, havSnq^ rei- 
tamed to EngSand,- and telVning lie TepartttkNi 
e^4MiRteeiiriiiey|DVBg'lady,> tnr bromr pro- 
t» gJ e#<ar ifl >l rti ii ;i i w i , inhere he was q^SHrtered, 
ehaUenged'hiia, aM»dael ^nsaed^ si thaH^he 
fother aiiwt tere knoi^ of ^le #toun# mM'A 
iUfoitimar^ MHsei^ 6^ b,uCsM»;^ l92Bi 
and the ^Mitian wmt, vMUbti her^ itiegMdMift 
•on was mitM; . * '^ 

PerCwr. 'Vie CMttot diam mnder this t)e<. 
quest; te laordB catf <nAf extfend Co kj^ti« 
mate chMien ;^xit^ w lo be- hopiKhtlflit the 
ramiy wrii mski pmvkm forbitA.'^Mney'fl 
Braggt akdammer, 25 Jan. 1832. ht R. ' 
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" MfiS^B'^ltBItGm 

[Before Ac Foui*" Judges.] 

• H^^f A&#rv Is an outstanding lea^e^ tie land-. 
Icfd^ cannot recover on the count for " usq 
and occupation," from the tenant in pos- 
seuion, ujitftout shewing him to have bej 
come, tenant in lieu of the original lessee. 

Debt ior rent; The first^oount charged the 
defendant, as assignee^of a lease nanted by the 
defendant^ the intenst in whidi M averved 
hadpassed-to the d^ndant.. The defhsMlant 
j^eaaed, that'^uoh^ii intereat had Qot nassed: 
Thereupon isaue was joined. The socdoa count 
was for use emd ♦ociq^atien^'lo jvhich the de- 
fendant plead^ mi debit. Thereupon iseue waa 
also joined. The<uMMe wa» tried at the sittings 
after ^iiphneknas ietm, , a( GtiiMhaH, before 
Parhe,^. Thepaawfeiffpatiitothedeaaeygnaited 
hyhim^^o oae Wef>eee^/i» IM0. Woroeatei^ 
wa a d M c har ged:wrifar A» Insolaeaft Aqt,in 18821 
About *>eh0 yw^ 1B24, Jbe defuidBnt, and 
^liaha his'partner, wiere jtir-pattessSaa ^ tha 
premises* but haw, it did .nei appear. It ap- 
peared, however^ that the defendant aad 4de 
partner coatinaed' to pav rent, and occasioiw 
ally to writeJetters to the j>hBalift, aofidtag 
tiine, until the year 1826. In. that year, the 
deifendant called upon the person' accustomed 
tiHFeoeive the F6at> and stated the fiwt of the 
dissolution of partnership with Elisha;aiHi 
pdded* that he should oontinue to pay the 
rent On a subsequent occasion, he dia pay, 
observing Ihat he nad got the moneys readv, 
because tie feared that his sub-tenaat would 
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not be ready. The defendant had never been 
seen on the premises, during any part of this 
time ; but his name Avas affixed orer the pre- 
mises, with a reference to a wharf, at which he 
carric^d on business as a coid merchant, and 
«t which, most of the payments mentioned 
were made. 

For the purpose of proving the band writing 
to the letters, the plaintiff called Blisha, the 
defendant's late partner. Upon cross exami- 
nation, by the defendant's counsel, he stated, 
that neither be nor bis partner had takM^an^* 
assignment of the lease, nor should either 
of them enter into any ftfreement with the 
pliuntiff, to be his tenant m>m year to year $ 
upon these facts. Sir •^. Scarlett contended 
the plaintiff could not recover, the fact of an 
assignment being negatived, and the lease out- 
standmg in anotner person. Barstow, for the 
plaintiff, contended, that the defendant was 
.estopped from disputing his landloid't till*: 
that having fiUed the character (tf tenaal,^piid 
rent, and occupied, he could not now set up a 
defence, that tbe legal estate was outstandmg 
in another; and that, therefore, the phunm 
was entitled to recover, on the count for use 
and occupation. Parke, J. was of opinion, that 
.the plaintiff could not recover upon any im- 
plied contract of a tenancy from year to year, 
as all the facts relied on for the pluntiff would 
be consistent with the defendant's beingft aub* 
tenant to Worcester, and having a sm^tenant 
of his o^n, whose interest he was boimd to 
protect, by paying the rent to the ground land- 
lord. He directed the Jury to find for the de- 
fendant, unless they were of opinion that by 
the conversation which had passed betire^n tiie 
defendant and the pluntiff^s recdver, llie de- 
fendant had a^eed to become a yearly tenant ; 
his own opinion being that 4t did not, and 
that all the facts relied on by the plaintiff might 
be explained, on the supposition already men- 
tioned. The jury founa for the defendant. 
Baretouf now moved to set the verdict aside, on 
the ground, that the facts proved in evidence 
shewed the tenant to have filled the character 
of tenant ; that those facts gaise bun all the 
rights of a tenant, inasmuch as the plaintiff 
could not have turned him out of possession 
without giving notice to quit; ana that his 
liability must be co-extensive with his rights 
as a tenant. This, he contended, was only 
an application of the admitted principle, that a 
tenant who once recognizes his landlord in <lhat 
character, can never afterward be aUo^ved w 
deny that he filled that character. He relied on 
Phmpe V. Seulthorpe, 1 B. & Aid. 60. Stone v. 
fFhtting, 2 Stark. 236. Tkomae v. Cook, 
2 B. & Aid. 119. He referred particulariy to 
the latter, as shewing that the plaintiff'^ on 
these fiM^ would not have been entitled to re» 
cover against Worcester, the original lessee. 

Lord Tenterden, C. J. The case of Pkippe 
T. Scultkorpe is distinguishable from the pre- 
sent,- as there the demise was not by deed; 
there was an express change of tenancy, vrith 
the consent of the origiud lessee. All tiie 
hcu proved here by the phunt^, are consistent 
with the supposition thrown out by my brother 



Parke. The plaintiff, in order to recover, whale 
a subsisting lease vnis apparently outstanding*, 
must prove an express change of tenancy, 
shewing the original tenant to he out, and the 
defendant, who is charged as a new tenant, to 
come in under an express agreement. 

The other Judges concurred. 

Rule refused. Hide v. Moaket, H. T., Jan. 
14,1832. K. B.F.J. 
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PKOCKBDINOa AGAINST BAIL.-— CA. 8A.— «OV- 

8BVT. 

/fa defendant eontentt that a plaintif shall 
have judgement, as of a term previoue to the 
trials in proceeding against the bail, the ea, 
JO. ma^ be tested as of that precious term, 

Channel shewed cause agiunst a rule, calliiv 
on the plaintiff to shew cause why all proceeo- 
ings against the bail on their recc^nixance, 
should not be set aside. The plaintiff had 
proceeded to trial after last Michaetmas term ; 
and under an order of Lord Tenterden, made 
by consent of the defendant, and made a rule 
of this Ck>urt, the plaintiff obtained judgment 
of that term. He had then proceed^ agunst 
the bail, and tested the ea. sa. against the de- 
fendant as of Michaelmas term. The objection 
on the part of the bail was, that the ca. sa. was 
so tested. No such objection could be sustained. 
Judgment in this case had not been obtained, 
under die Ist W. 4. c. 7. § 2, but by consent of 
the defendant. The judgment most therefore 
be treated as if the triu had taken place i» 
Michaelmas term. It would have been other- 
wise, had the judgment been obtained under 
the statute. As the judgment would be entered 
as of Michaelmas term, and the ca. jv. was 
tested of that term, no error would i^pear on 
the record. Nothing was stud by Mr. Udd in 
his Practice, which shewed in any way that 
this was an irregularity. 

Parke J. All woula appear regular on the 
record. 

Comun, in support of the rule. The prac- 
tice of'^the Court has always been, not to po*- 
mit a phuntiff to varv from the ordinary course 
of proceeding, for tne purpose of fixing baiL 
I don't object to the proceedings, as against the 
defendant. The plamtiff had a right to obtain 
his judgment, and issue execution as of 
Michaelmas term against the defendant, al- 
though that would be contrary to the usual 
course of practice ; for ordinanlv the plaintiff 
would not De entitied to obtain his jiidgment 
until the fifth day of the present term. The 
defendant, if he chooses, may consent to the 
plaintiff havmg it sooner, as against himself, 
out he has no right to do so, as against the bail, 
for that vrill have the effect of expediting the 
proceedings agiunst the baiL I have been 
able to find no case, which shews this to be an 
irregularity! but upon principle, I submit that 
proceedings agiunst bad cannot be expedited 
by consent of tiie defendant. 

Parke, J. It appears to me, that the pro- 
ceedings against the bail here are not irn^^ular. 
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The effect of the defendant's consent is, that 
the plaintiff shall be allowed to enter up judg- 
ment of Michaelmas term. In making up the 
record it will appear to have been obtained of 
that term, and the ca. so, corresponds with the 
judgment. And no one can aver agunst the 
record. It is in fact the same as if the trial had 
taken place in Michaelmas term. 

Rule discharged. — H&eenden ▼. Crawtier, 
H. T.,Jan.25,1832. K. B. P. C. 



DECLARATION. — ^WATER. — PRACTICE. 

Where a plaintiff had declared condilionalfy 
after the time fw aippearing had expired, 
and the drfenaant took the declaration out 
4^ the office : — Held a waver of the irre- 
gularity. 

N. Clarke shewed cause why the declaration 
should no]t be set aside, on the ground that it 
had been iiled absolutely after the time for ap- 
pearing had expired, without filing common 
Daily aecor(Ung to the statute. The declaration 
was indorsed conditionally ; but the notice 
was of its having been filed absolutely. How- 
ever, altiiough an irregularity might have been 
committed by the plamtiff, the defendant had 
waved it, by taking the . declaration out of the 
office. 

White, in support of the rule, submitted 
that it was a clear irregularity. If the decla- 
ratioa was filed absolutely, it was irregular; 
for no common bail had been filed. If filed 
conditionally, it was irregular ; because it was 
filed conditionally after the time for appear- 
aaca was out. So qudcunque tnd data, tne de- 
cfaralion was irregular. As to the vraver by 
talung the declaration out of the office, it was 
none ; because the defendant could not know j 
whether the declaration was absolute or con- 
ditiona], without taking it out. He could not 
tfaetefore have waved an irregularity, by taking 
the declaration out of the office, when it was 
only by so doing that he could become ac-: 
quainted with it. 

Parke, J. inquired, whether by the practice 
of the office, the defendant could have an op- 
portunity of sedng ^e declaration before he 
took it out. If he had such an opportunity, it 
was a waver to take it out : if not, it was -no 
waver. 

The officers in Court not bemg able to. give 
lus Lordship the required information, he took 
time to inquire in the office. 

Cur. adv. vult. 
Parke, J. I have inquired as to the practice 
of the office, and find that the defendant has 
an opportunity of seeing the exterior of the 
dedaration. Now, he could have seen the in- 
dorsement if '' filed conditionally ;'' and, 
therefore, takii^ the declaration out of the 
office after having an opportunity of seeing 
that indorsement, was a waver. The rule must 
therefore be discharged. 

Rule discharged.— Gt/^r/ v. Kirhknd, H: 
T., Jan. 19, 1831. K.B. P.C. 



BAIL.— BUFPICIBKCT Or PROPERTY. — NOTICE. 

Where the property, of which the bail </e« 
scribes himself possessed in his affidavit, 
acooriRng to the third rule of T. T, 1831, 
is insufficient, the Court will not allow him 
/o justify, without payment by the defend- 
ant of tie costs of opposition, although pos- 
sessing sufficient other property. 

Archbold opposed bul, on the ground that 
the property oiwhich he had described himself 
as possessed in the affidavit, required by Rule 
III. o&lVinity Term, was insufficient, although, 
on examining him, it appeared that he pos« 
sessed sufficient other property to enable mm 
to justify. 

Wasyem, in support of the bul, submitted, 
that the question for the consideration of the 
Ckiurt was, whether die bail was possessed of 
sufficient property to enable him to justify. It 
was clear he was, and therefore he ought to 
paB«\ . . 

iParkt, J. But if I do that, I shall place 
the pluntiff in this situation.— By Rule III. of 
Trinity Term last, if the plaintiff opposes bail,, 
and they pass, the defendant is entitled to the 
costs of justification, unless the Court shall 
otherwise order. Although, therefore, the de- 
fendant has not given the requisite description 
of the bail's property, according to the same 
rule, and the opposition therefore is in strict- 
nesas HUTceasful, the pbuntiff ^nll be liable to 
costs. If I allow the bail to pass, the defend- 
ant must pay the costs of the opposition.-— 
JackMon*s bail. H. T. Jan. 27, 1832. K. B.. 
P.C. 
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EXCHEQUER. 



SSRTICE OF PROCESS. — PRACTICE. 

In serving the copy of a writ, a mistake in 
the name of the defendant, in the direc^ 
tion at the foat of the copy, vitiates the 
service. 

Huhne shewed cause against a rule obtained 
by Thessiger, for Betting aside the service of a 
writ for irregularity. Tlie writ was against the 
defendant, by his right name of Christopher 
Hooper. The notice at the foot of the copy 
served, was directed to "Mr. Christopher 
Wood." He contended that the service havings 
been personally made on the defendant, he 
could not be misled by such a mistake ; at all 
eventr,^the rule was too large : for as the writ 
was'c^rr^Bt, the rule should have been to set 
aside the service of the copy, and not the ser- 
vice of the writ. 

The Court held, thftt.^ the statute express- 
ly required a notice to the defendant d, the 
name was material : and that as the writ was 
served by means of She copy, setting aside the 
service of the wnt would only invalidate the 
copy. 

Rule absolute, with costs. — Wright v. Hoop- 
er . H. T. Jan. 20. Exch. 



»► Stc 6 Geo. 2, c. 27. 
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NOTES OP THE WS8K. 



OSVB&AL REGI8TE1L BTLL. 

This bUl, and the petitioDB relatuig to it, 
have been referred to a select coBunitteew 



LIMITATION OF ACTIOKS. — FIXB8 AND MJ^ 

covBaiss. — cuaTSST. — nowaa. — inhb- 
aiTANca. 

The several reports of the committees on 
these bills have been deferred. 



BAN1tai:[ra ACT ambndmbnt. . ' 

The committee on thia bill has been de* 
fenred till the 29th instttot. 



*w -> » 



.SBVaaS BILL. 



The report ofi'this bill to be further con- 
sidered on Wednesday; oad the bill, as 
amended, to be printed. 

aXCRBaUBR ATTORNtXS. 

On the motion of Mr. Aldenban Wood, a 
return was ordered, stating th6 tdlkFnimi* 
ber of attomies admitted during the ladC 
Hve years to practise in the Court of £x- 
okeqaen wbo^had been preriously admitted 
in some or one of the other Courts at West- 
minster; with the agg r ega te amo«n|k*pflid 
on such' admissions, imdthe ieetf *{Sy)|kl^1)y 
each individual, with the autixcnjty^* for 
claiming the same. 

COaVHBBS. 

A bill to regulate the mode of eleeting 
county coroners, will be brought in by 
Mr. Cripps and Mr« Littletoda. 



.*i«a* 



AaBITRATION BILL. 

The oommitfeee on this bill has been 
de&cred. 



ingB. The Rulers of Staple Inn have de- 
clined to accommodate the Court by the 
use of their Hall, and the Council Chsimber 
in Lincoln's Inn is found to be incon- 
venient. Inhere ought to be proper and 
convenient oouits fuad offieea, as slsea&f 
pointed out. 



■^—- ^ f » « ■ I ' 



■ ■■« 



NEW REGULATIONS IN ALL THE 
COURTS, FOR THE TAXATION OF 
COSTS. 



THB NEW SaajBANT. 

Jf. T. Coleridge. £«}., Barristsr' at'] 
has been called to the degree of Serjeant at 
Law. 



SITTINGS AT TBB aOLI«S. 

His H(»ior has adjourned until Tuesday 
next. 



SITTINGS OF TBB OOUBT 09 BBTIBW. . 

TheuT Honors win sit on Monday next, -at 
the Public Sole Room, Southampton BuUd- I 



INSTBCCTIONS TO TAXING OFFICBBS. 

• ♦ • * 

In actions to which the late rule of Ttinity 
Term, 1 W. 4. for dioit^iing dedaiatiMis 
Implies, if the debt amemOe to 20/. amf up^' 
wards, and the declaration is under twenty ^ 
f cur folios, the officer who taxes the costs 
shaU be authorized to allow fpr declaralian, 
including instructions, copy, and delivery,. 
1/. 186.; and for dose copy in country 
causes, according- to kngth *. 

For fee on interioontoty judgment, in- 
cluding rule to plead» Searching for and de- 
.manding plea, drawing judgment, incipii- 
tur, entering on the roll, docket, and at- 
tending to sign judgment, aad to docket, 
I/. Us.4d. 

For fee attending to tax,. 6«. M, 

Piovided that the above inetrmrtioiia 
shall not eatend te cases in wMdi tseveral 
actions '!(hall be brought On the same bin or 
note, against several parties thereto. ' 

The officer by whom any costs are taxed* 
shall be authoiiaed to allow, at hia diaefle^ 
tioB, to a plaiati£f or dedfeadant^ all auch 
ooeta as shall rsasonablybaTe been inmuvsd 
by him after commencement of suit, not*' 
witlxstandiog the same may be sudh as may 
not heretofore have been allowed between 
party and party. 

Provided nevertheleoB, that in oaaea whoe 
it may have been reasonable to take advice 
as tx) die necessary evidence, or 1x> have a 
ocmsultatioB before trial, the officer shall 
not be authorized, upon taxation between 
party tind forty, to allow the expense of 
more than one opinion by one barrister or 
pleader, and of one ^onsultaiion, as costs id 
the cause. 

For drawing ail issues, whether in fact of 
in law, in tfee Courts of King's Bench, 
Common Fleas, and Exchequer of Fleas, the 
sum to be hJlo^ed per /qUo, to an attorney, 
shall be et^AZ/wace. 



* Quaere, at what rate per folio? 



Answ&n lo Qwrier." QB erkf. 



283. 



ANSWBRS TO QUERIES. 



TAWtKEiAmp. — oooD-wiLL. P. 219^ ontk. 

1. The maxim of "Jus accrucendi inter 
merattores pro beneficio commercii locum non 
kabei,** does not apply^ to the good-wUl of a 
trade upon a ]>artnership without articles i and 
it ia not to be considered partnership stock to 
which the representatives of a deceased partner 
have anv right. Hammond v. Dougitu, 5 Ves. 
jun. £39. , J.J. L. 

2. In Hammond v. Douglas, 5 Ves. 539, Lord 
Rosslyn decided, that the good^will of a trade 
carried on without articles survives, and is not 
to be considered partnership stocky to which 
the representatives of the deceased partner 
have anv right. In Crawthny v. Collins^ 15 
Ves. 22/, Lord Eldoa doubts the propriety of 
this decision, tlie good-will of a profemowil 
partnership sunives. Farr v. Pearce, 3 Madd. 
/4. C. C. 

3. H. B. A. also refers to the abeve maxim ; 
and adds, that in the case ^l Jeffries v. Small^ 
Vepo* 2I7> Lord Keeper said, " The custom -of 
merchants is extended to all traders, to exclude 
survivorship/' Therefore, in articles of copart- 
nershipy it i& not necessai^ to provide against, 
survivorship. Watson's Law of Partnership 
(2d ed.), 3o3. The goo4-will of the business 
is cleany the property of the survivor ; and 
consecmently the executors o^ B, will not be 
entitled to a share in the one hundred pounds. 



8TATVTB or IiIMITAflTiSOKSt-^BKAaV. 

,^ P. 304, 236. 

Ilfave some doubts -whether the opldon 6f 
your correspondent H. B. A., that the debt in 
this case is not barred by the statute of limita- 
tions, be correct. In the query it is stated, 
tluht the (/e^/or died: but H. B. A. appears to 
found Ills opinion upon a case where the credi- 
tor died, and 'the action was brought by his 
administrator. I imagine, that although the' 
statute runs only from the time of granting 
letters of administration, in an action brought 
by an administrator, yet that the case would 
be different, and the statute would be a bar,, to 
an action against an administrator. 



TBNDER.--^E1V OSM AKt>. P. 79, ant^. 

The subsequent demand ought to be made 
on the debtor personally; still, if the wife, 
servant, or other agent, were authorised by the 
debtor to receive and pay money, and tiie fact 
of the previous tender- and r^usal were made 
known to them at tlie time of the subsequent 
d<»nand, I think h would be sufficient. 

J. C. G. 



Tr-V 



QUERIES. 



COMMO'A LAW, 
LIABIUTY ON GUABAMTBR. — INFANCT. 

Can a person who supplies an infant trader 
with goods, upon the written guarantee of a 
third person, recover upon such guarantee; 
boA partiefl being cognizant of the minority ? 
dr wul the 2d clause m the 4th section of the 
statute of frauds, defeat the claim? X. 



STJiTUTB OF LIMITATIONS. P 236, Ontk. 

1. If the defendant was beyond the seas at 
the time the cause of action accrued^ the statute 
would be no bar ; but otherwise, if he was in 
England or Scotland. Sec 4 Anne, c. 16. § 19. 

2. T. P. is referred to the case of Gregory 
V. Hurrtll, 8 Dow. & Ry. 270. R F. L. 

COVENANT. — ^ANNtriTY. P. 219. 

An action of covenant would evidently lie 
against b, on his non-performance of aiy of 
the covenants contained in the annuity oeed. 
f^ide Fitz. N. B. 145; 1 RoU. 517- 1. 40. And 
see 1 Impey's Prac. p. 11. H. B. A. 



LJAMLTTT OP CARBIBR. 

A. has received a quantitv of goods from a 
correspondent; but part of the goods not being 
of the description ordered by A,, he sends that 
nart j^iiu^. to the correspondent, by a packet. 
The place to which the parcel is directed, is 
several miles beyonfl that to which the packet 
sails. The'parccl arrives safely to the packet's 
place of destination, and is put in a coach office 
there, by a person belongmg to the packet; 
but ]i BfirBV reaches the phu^e to which it is 
direeCedf^^Q^ correq>ondent denias having 
' received i^, goods, and refuses to take them 
in, even iTthey should arrive safe. Has the 
consignor or consignee a remedy against the 
proprietors of the packet? or is the remedy of 
either of them, and which, agsunst the coach 
proprietors? J, J. S. 



PRACTICE. 

A. has brought an action of assumpsit in a 
county court, against B., for the use and occu- 
pation of a moiety of certain hereditaments and 
premises. A. is tenant in common. B, pleads 
liberum tenemenlum. A. has demurred to the 
plea. Can B. file such a plea to an action of 
aatumpflit, which is founded on a promise f 
Should A. succeed in his demurrer, will he be 
entitled to costs, the action being brought in 
an inferior c6urt ? J. J. S. 



CRIMlffAL LAW. 
PERJUlir. 



Can any of your correspondents give any 
authority, for perjury committed at an assize 
being taken cogmzance of by any tribunal out 
of the county where such perjury is committed, 
whether by common law, or by sta^t. 8 Eliz. 
c. 9. ? G. A. R. 



as4 



.'•^Muceiiun^Q, 



j1. pleads guilty .to aa indictinent, whi^h 
BubjectB him to seven yean traasportation, or 
Ki^ lesser punishment : he has, however, been 
transported for i(^. What remedy has j4. to 
•et aside his sentence ? aad» if any, will it be 
Ihe means of destroying the indictment alto- 
gether? or can ti&e Court inflict the sentence 
sapttioned by the act ? F. Z. 



MISCELLANEA. 



^ » 



OF DBLATS AVD DISPATCH. 

i ' ^ 

Lawyers seem to be naturally opon to the 
charge of procrastination, more tnan acny other 
nrofession. It may not be inappropriate to 
Bear what Lord Bacon has sud on delays and 
dispatch. 

'' Fortune is like the market, wh^ inany 
timet, if vou can stay a little, the-^fficei^ 
fidl ; ana agun, it is sometimes like Sibylla's 
otfer^ wMch at first offereth the commodity at 
fill}, then consumeth part* and part, and stiU 
holdeth op Uie price ; for occasion (as it is in 
the common verse), tumetfa a bad noddle after 
'she hath presetted her locks in front, and no 
hoM taken ; or, at least, tumeth the handle of 
the bottle first to be received, and after the 
belly, which is hard to clasp. Thefe is surely 
no greater wisdom than well to time the be- 
ginnugs and onsets of things. Dangers are 
no more fight, if they once seem light ; and 
more dangers have deceived men than forced 
them : nay, it were better to meet some dan- 
gers half way, though they come x^Athfeifl^nQar, 
than to Keep too long a watch 'tP^mMtmrvLj^ 
proaches ; tor if a man watch too \bn^, it is 
odds he wHl fall asleep. On the othVr side, to 
be deceived with too long shadows (as some 
have been when the moon was low and shone 
on their enemies back), and so to dioot off 
before the time ; or to teach dangers to come 
en by over-early buckling towards them, is 
another extreme. The ripeness or unripeness 
of the occasion (as we said) must ever be well 
weighed ; and generally it is good to commit 
the beginnings of all great actions to Argos 
with his hun&ed eyes, and the ends to Briareus 
with his hundred hands ; first to watch, and 
then to speed ; for the helmet of Pluto, which 
maketh tne politic man go invisible, is secrecy 
in the council, and celerity in the of^ecution $ 
for when things are onoe come to tl^ execu- 
tion, there is no secrecy comparable to cele- 
rity; like the motion of a bullet in the ur, 
which flieth so swift as it outruns the eye." — 
Baomk*i EtiayMy p. 82. 

" Affected dispatch is one of the most dan- 
gerous things to business tliat can be: it is 
Bke that which the physicians call predigestion, 
or hasty digestion; which is sure to fill the 
body full of crudities, and secret seeds of 
diseases: therefore measure not dispatch by 
the time of sitting, but by the advancement of 
the business : and as, in races, it is not the 



large stride, or high lift, that makes the speed ; 
so, in business, the keeping close to the mat' 
ter, and not taking of it too much at once, 
prbcureth dispatch. It is the care of some 
only to come off speedily for the time, or to 
contrive some false periods of business, be- 
cause they may seem men of dispatch : but it 
is one thing to abbreviate by contracting, ano- 
ther by cutting off; and business so mmdied 
at several sittmgs, or meetings, goeth com- 
monly backward and forward in an unsteady 
manner. I knew a wise man, that.had it for a 
by-word, when he saw men hasten to a conclu- 
sion, ' Stay a little, that we may make an end 
the sooner.' 

** On the other side, true dispatch is a rich 
thing ; for time is the measure of business, as 
money is of wares ; and business is bought at 
a dear hand where there is small dispatch. 
The Spartans and Spaniards have been noted 
to be of smi^ dispatch : * Mi venga la muerte 
de Spagna ;'— ' Let mv death come from 
Spain,' for then it will oe sure to be long in 
coming. 

'* Give good hearing to those that give the 
first information in business, and rather direct 
them in the beginning, than intermpt them in 
the continuance of their speeches ; for he that 
is put out of his own order will go forward 
and backward, and be more tedious while he 
waits upon his memorjr, than he could have 
been if ne had ^one on m his own course : but 
sometimes it is seen that the moderator is 
more troublesome than the actor. 

" Iterations are commonly loss of time : but 
there is no such gun of time as to iterate often 
the state of the question ; for it chaseth /way 
many a frivolous speech as it b coming torA. 
Lonff and curious speeches are as fit for dis- 
patch, as a robe, or mantle, with a long train, 
IS for a race. Prefaces, and passages, and ex- 
cusationis, and other speeches of reference to 
the person, are great wastes of time ; and 
though they seem to proceed of modesty, they 
are bravery. Yet beware of being too mate- 
rial when there is any impediment, or obstruc- 
tion, in men's wills; for pre-occupation of 
mind ever requireth preface of speech, like a 
fomentation to make ue unguent enter. 

" Above all things, order, and distribution, 
and singling out of parts, is the life of dia- 
patch ; so as the distribution be not too sub- 
tile; for he that doth not divide will never 
enter well into business ; and he diat divideth 
too much will never cpme out of it clearly. 
To choose time is to save time ; and an unsea- 
sonable motion is but beating the air. There 
be three parts of business, the preparation, the 
debate, or examination, and ^e perfection, 
whereof, if you look for dispatch, let the mid- 
dle only be the work of muiy* &i^d the first 
and last the work of few. ' llie proceeding 
upon somewhat concdved in writing doth for 
the most part facilitate dispatch : For thoujgli 
it should be wholly rejected, yet that negative 
is more pregnant of direction than an indefi- 
nite, as ashes are more generatiye than dust.'* 
lb. p. 93. 
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Quod magis ad Nos 



Pertinet, ct nescire malum est, agitamus/* 



HOftAT. 



THB GENERAL REGISTRY QUES- 

TION. J- 

Tax General. Regutry Bill, ajfter a basty 
and nnaatigfifcctory diacusuon, has been re- 
fared to a . Sejfect' Cammittee. We could 
ksre wiflbed tiiat it had been Mtf debated, 
as we should then have learnt the arguments 
of its defienden, of which we confess we are 
at present ignorant. Hitherto they have not 



condusiQns of thO'CbnxmiasionerB.ave right, 
sov^ ooUateral deeds, such as esaignknenfta 
of lfln&6» aad coveoanta to produce deeds,* 
may be di^wnaed with; bat.if the Bill paaaes; 
it must make a positive incte^uie m the 
charges of the conveyaitcer and the atfxxr- 
ne^^ Registry will be. an additioostal cece« 
mofiy.^necessary to every d^ed, and nuiat be 
chaised acQordlngly. Jwpaii^ firoia Waba 
, - , . , Of, Yorksliira will fonn a. heavy item ; and 

attempted any reply to the reasons against ^^^^^^^^^ ^ ^ j^j^j^a, consequent on re- 



it which have been stated by many meni- 
bers ; but have either declined to reply to 
them, and referred to the time of a general 
diaousaion as the most approi»ate for their 
answer; or have merely indulged in idle de- 
clamation about the interested motives of 
the persons whom they allege have got up 
the numerous petitions which have been 
presented against the measure. Now it 
appears to us absurd to ascribe the pe- 
titions whidi have been presented from 
every county in England, and almost frt>m 
every provincial town, to the mere selfish 
love of gain in the practitioner. It stands 
simply thus. — Mr. Campbell gives notice of 
a bill, which, he alleges, will greatly benefit 
the present holders of property: it is, of 
course, to be brought in solely for their ad- 
vantage ; — it is otherwise oi no importance 
whatever. The holders of property, how- 
ever, decline the boon ; they may shew very 
bad taste ; but they would rather not register 
their deeds; they express this opSnion' by 
petitions ; and .yet up starts' Mr. Campbell 
and others, and insist on their accepting the 
favour; boldly ascribing all contrary opi- 
nions to mere unalloyed desirq of gain. This 
is Bufliciently uncandid^ but it has also the 
usual aooompaniment df. wapt of candour*-- 
ignorance. How will the gains of the pro- 
fessional man be decreased by the passing of 
the General Registzy Bill? Possibly if the 

MO. LIXII. 



gialry, will alllict the eye of the client. Be- 
sides, in almost tEtll cases of importance, du- 
plicate deeds will be necessary; for who will 
tnist " the sipews of his title" to all the casu- 
^Ues of travel b^ land and water, without fiflt 
tfj^figAia precaution. -We can- easily see, 
therefore, how the gains of the professional 
Bum will be' increased if the bill passes, but 
cannot discover how they will be decreased. 
The cbaige, in fieict, is one of those sound- 
ing absurdities which we see .used in the 
House of Commons to blind and deceive the 
public } — ^ust as in o^ur theatres it is ooea« 
sionally necessary to praise ^e British navy 
or the Engtish coastitotion, to secure the 
applaase of the galleries. 
* • We shall conclude by some observations 
of a correspondent on tlus sulij^t. . » 



"^e only gpood reason which has been 
en for the bill, is a dissatisfaction with what 
are tfechnieallycailed " attendant terms," which 
k may be admitted, are sometimes unnecessary,' 
and occasionally expensive f ^but the best re- 
medy for this inconvenience would have been, 
to have got rid' of them ahojether, instead or 
administering the panacea of a ngistry. Why 
noes not Mr. Campbell introduce a bill, i»t>-' 
ifiding, ^* that all terms, not ap pe a ring on the 
'title to have been dedt with for twenty years/ 
and which did not, in fact, support a recognifr-^ 
.ed and existing chtirge, should be presumed 
,>o be snrrendeml.*' A registry, Mr Cunpbell 
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lys, would preclude fraud. Implying that the 
usteftce of these terms favors it. 1 fubmk 



axisteftce _ ^.„„ .„,^,^ ,^. ^ ,„„^^ 

that the learned member cannot adduce five 
instances of fraud from them in a century,— or 
ojie,— the eflFect of wh^ch ttie mostfaithfal re- 
gistry eould have pf e?ent«d. 
^^ The first objefction ' h6 tfhtibiptfted; vM, 

an innovation upon ancient AisaFe." This is 
deservedly of no wcigrht, if you can shew from 
lacts a necessity for the measure. In rilndiiir 
to this objection,, he asserted " that.thc Saxpns 
h»d BO registiy.** This, howeveSTw incorrect , 
as IMackstone, says, " they entered a memorial 
ot their conveyances in the chartulary or leirer 
book of some a<^ent monastery."* But what 
WM m thos^ days of bafbarism a prudential 
measure, has ceased tp }^ so, "thft itito ^ 
society and the modifio^tiona of property hav- 
ing changed;" and alluding to themoiti of a 
registry^ Mr. Campbell says, " they had been 
felt iii«cotland since 16 1 7 ;'» blithe did not 
•JMtol rtgiitration there gives a creAi^aik 
eitaAre hm on tii« eflbeta of Ui <toM#/^ 
jv^i^ I FMiunB, ia not oontenipialed by th» 
bxU. He dso observed, that the like eflR^ta 
M been felt m Yorkshii^ and Middlesex, 
wiackstone, after commenting upon the regis- 
oyacts of those counties, concludes * 1^ ob- 
•enrm^, that '* however plausible these pro- 
^aaS!^/^ *PPW in theory, it hilth hmi 
MM by very oenipetent f^&g^, wheAier^ 
iBore dnmtea have not ariMm uitiiMe-aM»i 
Ues by the mattentipna and omini^s id^mtm» 
t^an prevented by the use of registers." These 
<fisputes have increased since he wrote. 

' rhe next objection was, the disclosure a 
Wi^stry was calculated to make. In order, 

^^tfl' *y ^^^^ it palatable, " no title-deeds 
vmm existing are to be registered j*^ m^ttm- . 
tWt^r, for thirty orldny veers at h»Bt,iiiil. 
vidoals will have Co be saddled with the sk- 
pences of ^earchmg the r^try, in a4<li0on,U> 
cne present sufficiently heavy expenses of making 
m and investi^ting a title, ^ut Mr. C^- 
f°!J?2 J *^ observe, that the very next deed 
•y mmvidual executes after this measure be- 

*t?? ^'^' *"y ^^^ **^ ^ ffisclosiire of inatters 
wwch he may be anxious to preserve secret 
durmg his life, and which netessarilF and pr». 
perly ought to be so., and therefore U nay be 
^tisfactonly stated, that the non-registering of 
tflu^"!^' t^'ff w a feUacy. He Sso stated, 
tHat so Uttle was disclosiire apprehended at 
present in Middlesex, that more was generally 
*f dosed than the kw required." It is tfrffci' 
mitted^ that he would have been more^ comer 
had he stated that this arose, not from any-d^ 
^re on the part ^f the solicitor to diseloee 
taore than was nef eswy, but from his know- 
lec^e that nnmeroite transactions had been set- 
aside solely in consequence of defective me- 
monals-Hi mischief peculiar to registry bills 

The, answer he gave te the objection thot^ 
commercial credit would be imitaued by the 



-establishment of a General Registry, Is, I ap* 
prehend, far from being " a triumphant one.'' 
Are the most eminent, t. e, the wealthiest. City 
bankers and merchants, the fittest and onty 
judges in this onatter ? U -iWJk why were they 
«lo& co'nsyted ? The lani^lria^r, the banken, 
and* merchants of other placer, tiie maniifae- 
turer, and tibe tradesman, surely have siHne 
interest in it. The measure may probably be 
both convenient and beneficial to the eminent 
persons that have been consulted, by enabling 
tnem to take advantage, at a cheap rat^ of^^ 
circumstances and necessities, and of paralyz- 
ing the exertions, of less eminent individuab 
than themselves; and that it will have the eifect 
of causing a stagnation in, and Impedia^ tibe 
healthful transactions of the country, anS un^ 
necessarily depresung them, cannot be doubt- 
ed : — ^and these are certaunly not the tinses for 
such projects. 

The Ar^ment as to the registnr of wifls is 
nbo very msufficient, as not one will in a hun- 
dred /urnishes any useful information rdadve 
to the i^ropMty disposed of by it. 



Here we leave the 
time to tone state the 
qoestiou ualosB. 



butaballfim 
vAkh, die 



ON THE NEW RULES IN THE COM- 
MON LAW COURTS, HILARY 
TERM, 2W. IV. 

Ws hare laid before our reados some Ob- 
servations on such of the Rules ofiast 7erm* 
ea were entirely new in their nature, and 
liflVe also inserted some remarks of our coi'- 
respondents ^ We proceed now to notice 
dome of the 110 sections of the RrstG^nc- 
ral Rule— the ptiiieipal object of whieh H, 
to assimilate the pmctice of all the Courts. 
But there are i^everal sectiionB ^wiucli effeet 
material alteration^, and on -which it is i6i- 
portant to observe ; and for this -purpose we 
avail ourselves of tiie publications of Mr. 
Jervis and Mr. Chapman «. 

Mnch labour aira attention hare been be- 
stowed on the Notes, by Ae auti^ord of ^ese 
editions of the Rules, m shewing the seve- 
ral Courts in which the points of practice 



» 2 Com. 342. 
* 2 Com. 343. 



^ ride the Rules, p. 224. 238, ant^. . 

c " All the New Rules of tKe Courts of 
King's Bench and Common Pleas, ^nd Exche- 
quer, since the Stkinit of 1 W. 4, o. 70, with 
Notes and an index, by J. Jervis, Esq., Barris- 
ter at Law." S. Sweet ; l^evens ana S^ns. 

''Addenda to Chapman'k Practice, containii^ 
the General Rules of HUary^Tei^n ^ W. 4^ ef 
the Courts of Law at Westminster, with. Notes 
and References to the Author's Book of Prac- 
tice, and an Index.^' A. Maxwell. 
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ft0W afbpled' hy aU of them were fofmeriy '1 Are tiot so reqtiired, tlieii they Kave, as here^ 



pfCTalent. We do not think it necessary to 
go into all these details ; but it may be ob- 
served, in the majority of instances, that the 
practice of fhe KingT's Bench has been 
adopted. It waa, of ooune, to be expected 
that such would be the el»e : it was in that 
Court tiie fur larger part of legal business 
W8B transacted; and experience establish- 
ed the mode of procedure which w&s 
feqnd the ipuMt caaveaient. 

The notes of Mr. Jervis, pojntfrg out the 
changes in the practice, are more ftdl tbfta. 
those of Mr. Chapman. The latter, how^ 
eter^ haitf noticed all the principal points; : 
ittid our selections ^^ll consist of an abridg- . 
inent; tak^ chiefly from his " Addenda." 

Sec. 4.-!-By the 11 G.4, a^d 1 W. 4* c. ' 
70, 8. 4, Judges of tiie sevei^ Courts a«e{ 
authorized to transact chamber-business- de- ' 
pending in any of the Courts over which they 
have a common jurisdiction. Under this 
toc6on an ai&davit may be inade before a 
Judge, not belonging to the Court in which 
tiie action is pen£ng. 

Sec; 6. — The rule as to swearing affida- 
vits before attomies in the cause, is 'by this 
section extended to the clerk to the attot- 1 
ney. 

Sec. 10. — If there be such a variance or 
defect as described in this section of the 
rule, and the defendant be in custody, or 
the baUvbond be taken in a greater sum, the, 
^plication to the Court wiU be for the de-« 
fendanf s discharge, on delivering up the 
bail-bond, on putting in bail in 40/. 

Sec. 1 1 . — Heretofore the sheriff had the 
whole of the first day of the. term to file the 
writ, if the rule were returnable in the va- 
cation ; but he must now return it within 
tiie number of days limited by the rule, whe- 
ther in term or vacation. 

Sec. 14. — The filing the bail, in country 
tauses, was heretofore governed by tiie re- 
turn of the writ, which was six days after 
tiie return in all cases, however distant from 
London : by this section, the 'filing the bail- 
piece must now be ^vemed by the taking' 
of the bail, without reference to the return 
of the writ ; but to prevent proceedings on 
the bond, the bail must be fil^d in eight 
days from the appearance- day of the pro- 
cess. 

' Sec. 17 — Alters the practice, inasmuch 
US when exception to bail is entered in va- 
cation, the plaintiir, in serving the notice 6f 
exception, toay at the same ^e desire the 
Sail to justify before a Judge at chambers : 
in that case they must justify within four d^ys 
after the notice of exeepticm. If the bail* 



tofore, until the first day of the next term 
to justify. 

Sec 24, — In country caosesi-eittends the 
tne for putiitig^ the bond in sait^ twi» dnyj) 
wig. eigin d^B frdni the appeanaoe cbiy of 
of process, mstead of six^ as hcfcrtoiwe ir«6 
Ibe pnuStice oi the Kind's Bench. . 

Ptc. 89.^If' proceedings upon ft 'bail I 
bond be stayed upon the terms of the bafl ' 
bond standing as a security, the bafl b^nd 
will be like a cognovit by .the bail, defeaasdl4^ 
vpoa the payment of tiie deAyt and dOsts; if 
any, by ^e (Hignud difcfcftdatit.' ' This ife 
■elMlhall^the €oiir(»« 

1^^. di.--By'thiir, a dejfendant wiio ife 
served with an original wnt in London or 
Middlesex^ must appeilr within four days 
f(|D#BafiLof eight, as heretofoie,) of the uf^ 
pctma c j B day^^ which is the quarto H^paii^ 
in the bomitr^ the defirodaat hniTeight daiys» 
as heretofore. * - ■ " 

Sec. d2.--This h entir^y % ife^ x^ 
i\pon a Subject on wMoi th^% was no dif* 
ference of practice. in the Courts. - • Wfaerv-A 
d^gndant has been arMtfed^by the ifMrift 
G|;b]9 Chriatian name,- or by« wi^ngnMa^ 
■• »^ tfaotft aCMbtian nttme, fi6 has tffliJ 
fonnly of late becfn H^^sdhearg^ out ^f <ms<* 
tckiy, unless he has paliis^ as well by one 
name aA the other, (k has' obtained the tr^ 
dit« in respect of which t^e action^ tirougM*^ 
%L,tbe name in which he is-sorested^- lU 
tw»<ase8, 1 Price, 277, «bA S-Priee, S9^; 
U^ve probaMy %een supposed* to be at vari- 
ance with the pnletie^ in the King's Beikeh 
and Cdihhion Fleas ; but in one of those 
cases the f)roce8s 'w{» a sitipitna, not, stricik-i 
ly'spealdng, a bailable process; and.ikitht 
other, the naihe was idem tonam, although^ 
certainly, it was decided upon thalt gRwnd. 
The de^dant may, it is trtie., ew^lead 
&e misnomer in abatement, aiid this win be 
his* only remedy'; for this rale will^ in effect, 
*put im end to summary ttpp^oations to the 
Court, beca.use the party arresting ha£ the 
opportunity of swearing last; Mid. thf» use 
.it due diHgenoe is a matter of opinion, upon 
Wl^ch no indictment t;oUld be framed for 
peijtiiy. The Court "would probably re- 
^ijmxt the exertions made to be disclosed 
distinctly upon the afiidavit.' 

Sec. 49. — It has hitherto been the pnio- 
tice, when defendant's r^4eiice. wa9 un* 
known, to stick up a notice in the Office, 
without any application to .'the Court r but 
now an application must be made 'to the 
Court, supported l)y an afiSidavit of the spe- 
cial circumstances, for leave to do so. 

Sec. 54.-^The rule Trinity. 1 W. 4. 
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difiectSi that no nonprtt. shall be signed for 
urant of a declaration, replication, or other 
subsequent pleading, untU four di^ys afttr a 
denuQid in ^ting : it would teem tl^lt this 
(Section, dispenses "with any other f^fr'WPft 
for replication or other .subsequent jpl^td* 
iyg, than that of s^ioe of the rule. 

Sec. 5$<— :The rule for paying money 
intio Court, may now be obtained will^ut 
eounad's hand, and the defendant must, by 
the rule, undertake to pay the costs, and ri 
the plaintiff accepts die money, and the 
costs are not paid, he ntay, instead of pro- 
ceeding to.trialat a grea/t ezfense, as. here- 
tofore, proceed by attaehme&toiktkdamkf 
Or sign a final judgment 'for nominal dtan- 
ages, and sue out execution thereon. 

Sec. 63.— The rule. Trinity, 7 G. 4. 
seems to be rendered null by. this secf^^ 
a^d a difficulty as to a deposit witl^^U^fi- 
sher)ff for the ezpenaes of the view is likely 
to arise, as this section directs the rule to 
be drawn up witixout any affidavit. 

Sec. 66 — ^Abolishes the nice calculation of 
signing judgment twenty-four hours a/ter 
demand of plea, and respecting which quesr 
tions often arofse in Court; and it fixes ^ 
exact time with reference to the denMm4hn#> 
plea, when the judgment may be signed^*- ' 

See. 69. — ^The motion for judgment as 
in case of a nonsuit, must be made before 
the motion for costs of the day ; after thf t 
motion is disposed of, th^n Uie defend^^ 
may. pove for coats of the day» ^.^ , ,i^-^^, 

Seq* 72. — ^This section, as v^garda eogu 
novits given by prisoners, puts tinse in- 
struments on the same footing with warrants 
of attorney, so fiv as respects an attome]^ 
being present to attest it, and is an adoption 
of the Common Fleas practice* 

The follovnng Table of Costs, given oa 
the authority of Mr* Chapman's book, will' 
be useful to praetitionen in acting under 
the rule which requites the amount of the 
costs of the suit to be indoned upon it. ^ 



the country, five shillings more is allowed for 
service. 

If ^e arrest be made in the' country, ope 
guinea is allowed to the officer. 
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(if written) - « 3 6 

Instructions to sue - - 6 8 
Affidaritofdebt . .* • • 0. 0^ 
Bill of Middlesex . - - d 
Copy and Service - - 5 
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Paid him for arrest. . a 
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-If the service of the writ be at a distance in 



[Ukoxb this head we propose to give, from 
time to time, recent important cases, whidi 
have been, and shall be, decided on the lawa 
of property. We shall accompany fl^esa^ 
with introductory remarks* and with refer- 
ences to other caaes J 

By the 19 G. 3. c. 6S, $ 15. it was ea^ 
acted that no auction duty should attach 'on 
tJie purchase-money of any bankrupt's ee-: 
tate, sold " by order of the assignees" .un- 
der any commission , of bankruptcy. Thii^ 
statute was construed very strictJy, as it wae 
held at ain prius, that a sale by auetioa 
before the commissioners, under Lord Ross* 
iyn's order, of a morl^gaged estate, was li- 
able to auction duty, as not being sold by 
.;the order of the assignees *. And in a later 
case {Rex v. Abbott^), it was held, that ai 
sale by assignees of an estate in flee, whick 
was subject to a mortgage for a term of 
years, was liable to auction-duty, because 
the. assignees had in fioct only the equity of 
redemption. This case, however, met with 
th^ dLsapprobation of the profession; and 
the doubts occasioned by it were conn- 
dered as removed by the Bankrupt' Act % 
which enacted that " all sales of any real 
or personal property of any bankrupt shoul4 
not be liable to auction-duty." A decisioa 
on the point, however, was much needed; 
and it has lately come before the House of 
Lords,, in the case of Rex v. Winstanlej^, 
I Cro. & Jer. 434, where it was very fully 
considered upon a scire facias upon an auc- 
tioneer's bond, when the question raised by 
demurrer was,, whether a sale by auction by 
the assignees of a bankrupt, of the alifpok^ 
interest in foe of an estate belonging to the 
bankrupt, which was mort|[aged, was liable 
to the auction duty. 

The Court of Exchequer, overruling the 
case of The King. v. Abbott » decided that 
aucti(m duty was not payable. Upon a inEi$ 
of enor, the Chief Justices differed in opi- 
nion, and the judgment was affirmed. A 

■ ■ ■ ■ ■■■■■» ^ ■■■ I ■ k 

• Cottre V. Creeds 2 Esp. N. P. C. 699. 
b3Pri, 178. 
«6G. 4,c. 16. %9S. 
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%rit of error was afterwards brought into 
the House of Lords. The Judges were 
auxmnoned, and the case was argued by the 
Attomey-Oeneral and the Solicitor- General, 
for the crown, and by Sir £. B. Sugden and 
M'Artbiir, for the defendant ; and ^e fol- 
lowing questions were proposed to tiie 
Judges : — 

. FSrsty whether if a trader, having mort- 
gtiged hislandas security for payment of debts, 
afterwards become baaknipt, and the ithoki 
interest in the land is. sold byauetioii» by order 
of the assignees of the bankrupt, and with the 
concttirence of the mortgagee, duty on the 
sb1<$ is pavabk to his M i^^ on the whole^ or 
any, or virkait part of the sum produced t^ the 
sale. Secondly, whether, if a trader, after 
sneh mort{;age» convejrs the land to trustees* in 
trust to raiae further suma, and to seU foe ihv 
payment of fprmer and new incumbrances, and 
the land is sold by auction by order of the as- 
mgnees, with the concurrence of the trustees, 
it not appearing that any further sum was 
iBtsed by Uie trustees, or any new incumbrance 
ovatod by them, or that the morlffageewas 
infomed of the sale, duty is payiole to his 
M%fe«ty on the whole .or any part of Ihe sum 
prodnced by the sale. 

Bajfltjft B. — ^My Lords, I belieTe, if aily 
doubt had been entertained by any of the 
Judges, upon the questions submitted by your 
Lorofllups to their consideration.; or if I had 
understood that any doubt which had pre- 
iriously existed elsewhere had still continued, 
I should have requested of your Lordships 
time for deliveiing the opinion of the Judges ; 
but as I have reason to believe that no doubt 
exists in any. quarter, I shall at once state to 
your Lordships the principles u^n which the 
ojiinion of the Judges is rounded. The ques- 
tions depend upon the true construction to be 
put upon the statutes 19 Geo. 3. c. 56, s. 15, 
and 6 Geo. 4, c. 16, s. 98. But before I enter 
into the language of either of those statutes, it 
is desirable that I should point out to the 
House the situation inwhicn the mortgagor 
and mortgagee stand. The mortgagee is a 
g^eneral creditor of the mortgagor ; he has a 
right to proceed against the general personal 
property of the mortgagor, or against the per- 
son of the mortgagor, as a collateral security 
for the payment of his debt ; but his proper 
character is that of a creditor, and the 8eenri<> 
ties he holds are merely securities tv enable 
him to obtain the payment of his debt • not- 
withstanding the mortgage, and the- security 
the land mortgaged give, he has a ri^ht to 
proceed so as to obtain judgment and exe- 
cution agunst the general property of the 
mortgagor, or' to proceed against tite' per^ 
son of the mortgi^gor. The .provision in the 
statute 19 Geo. 3, exempts certain cases from 
the genoral operation of the dnty imposed by 
that act ; and the cases which the ierislatttre 
thought fit to exempt, are to be found in the 
15th section of that statute. The first exemp- 
tion iqppiies to any estate, goods, or chattels sold 



by auction, or under the authority of any she- 
riff or under sheriff for the benefit of cremtors, 
in execution of any judgment had or obtained : 
and, this provision appears to me to throw 
hchtlbon the subsequent exemption in case 
of banJuruptcv; and to shew that it was the 
inteatfon of tbe legislature to exempt from the 
auction duty, those cases in which tne property 
was sold^ not by the voluntary act of the 
owner, but where the sale was enforced under 
a jud^ent, or the authority of the law. The 
next exemption is, any estate or effects of 
bairicrttpts, sold by order of the assignee or sis- 
signees, under any commission of buikraptcy ; 
thstnAn. li ii 8aie» not by the voluntaiy act 
of thi^ owner of such estate or effects, out a 
sale which is forced upon him, in consequence 
of the insolvent condition in which he is placed. 
The ' question then is, upon the sale of an 
\ estidte 'Subiect to a mortgage, whether, >vithin 
tlto n^Kanin^ of this provision, the i^oie of 
that estate is to be considered as ti^ property 
of the bankrupt, or whether it is a mixea sale 
of the property of the bankrupt, and also' of 
the mortgagee ; and we are of opinion that, 
upon 'the true construction of this act, the 
wnole is to be considered as being the pro-' 
perty of the bankrupt. By the sale, a fund is 
raised by which the mortgage ddl>t is dis-* 
i ctanm i d, die mortjfagee ceases to be a cre- 
ditoEy and all right m the mortngee to proceed 
against the genersl estate of uie bankrupt, or 
against the person of the bankrupt, is de- 
stroyed. The whole money which is raised, 
is raised for the benefit of die bankrupt, and 
to ' dischaige the bankrupt's debt, and tho- 
whole duty to be paid is to be paid out of the 
oasdempf 9 estate. I do not aovert to the 49 
Geo. 3. and 45 Geo. 3. which, instead -of die 
words ''estate or effects," used the words 
** interest in ;" because i think the different 
expressions in the different acts mean one and . 
th^sanie thing. The statute of the 6 Geo. 4. 
c. 16. § 98, only varies from the 19 Geo. 3. by 
omitting the words ** by order of the assignee, 
or assignees ,-" and whatever construction was 
before to have been put upon the 19 Geow 3. 
appears to us to be the construcdon to be put 
upon the 6 Geo. 4. That clause contains twe 
provisions, one applicable to the commissions 
of bankrupt, -and to deeds, conveyances, as- 
^gnments, surrenders^ admissions^ or assmv 
anm relating to die bankrupt's estate, which 
<|e^s, &c. are exempt from all duties ^ and, 
seebndlv, it relates to all sales of any real or 
pessonal estate of any bankrupt or bankrupts, 
so as to exempt such sales msoi the payment 
«^ iiucdon duty. Those provisions are distinct, 
and the construction of the hitter does not ap- 
pear to us to be materially influenced by the 
former. Upon the whole, upon the ground 
thai the sale is a ^e not by the owner at the 
ikstance of the mortgagee, but by thepersena 
^0 stand 4n the place of the bankrupt, inas- 
much as the whole money to he raised is 
applicd>le to the purposes of the banknipt, to 
pay the debts ai die bankrupt, and to exonerate 
the rest of his estate and person from all claim 
in respect of the mortgage debt; and inas- 
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umch as tb^ wUole duty is to be raised out of I 
(be estate of tke bankrupt, if payable at all ; 
\ve ar^ of opinioB» tbat toe whole which is sold 
ia pfc^erly to be /considered as the estate of 
the bankmikt, aad that the principle of the 
exenaptiqn, which was to relieve the bankrupt 
from the payment of duty, applies t^this case. 
Our opinion, therefore, is, upon both the ques* 
tiODs submitted to our consideration, that no 
diity is payable. 

Lord fry^ford stated, that although he had 
formerly entertained a contrary opinion, he 
was then of the opinion expressed by Mr. 
Baicon Bayley. 

LiHHi Tenterden, r— My Lords, I entirely 9gree 
in the (pinion that baa. been deUvered to^our 
Lord8h^Mt by the learned Judge, and in the rea- 
^<u[i8 upoa wlttch that o^ion has been found- 
ed ; and it therefore will be unnecessary for 
me to occupy many minutes of your Lordsliips' ^ 
time, especially as I have the satisfaction to 
find, that my noble and learned friend, who 
differed from me upon a former occasion, has 
Qow.hroiighjt biBisw to think, that the opinion 
delivered by the leamed Jndffea is correct 
* My Lords, when the legisbture thoughUfi^* 
ia Uie first, place, which I believe to have been 
ill tiiQ 17th year of lixf reign of tua.late M%es- 
^ George the Third, to impose a duty upon the 
produce of sales by auction^ it appeai:;^ that,l^ 
lluought that that would be improperly har^f^ tf 
it should extend to the case of creditors* so as 
to diminjfih the fiinds out of which their debts 
wece to be paid. I think it is impossible to 
read even that first act, without seeing that 
ittch was the intention ; . and we should ti^re- 
iore be: anxious to find that the ^^^gf^yvjiyrd 
WN «uph a» to carry that intention into eftttct. 
'• My Lords;, there is SQme difference in- the 
langiiage of the different acts. Parallel ex^ 
pres^ions in the* $ra(t 4ict of the .17 G. 3,. is, 
^ ^ooda and effects/' w^ch, fottowing the pro- 
vision with respect to sales made by uie sheiiff 
in exjecution, might perhaps have left a doi^ 
whether thoae words would apply to the caae of 
a bankrupt's esti^ Whether that doubt than 
existed, and therefore gave rise to the excep- 
tion .in the 19 Geo. 3, and to an alteration 
of the languaffe in that act, does not app^; 
but in the 19 Geo. 3, the words are, ''e^ 
tates and effeqts of, the l^Lnkrust, sold by order 
of the assignees." Theworosof the excep- 
tion in ^tt 43 Geo. 9, i^re nearly the sam&i 
^iid.thus the law stoo^ at the time of the iot^ 
aiof of the case» which ^t|8 been much, jelied 
upoi^^TAe King \, Abbott in the Exchequer* 
put before this cam^ oa for decision, the d. G, 
4. passed, which has words somewhat larger ^ 
ior there the wcHrds are, " all sales of any real 
or p^rponal estate of any bankrupt or oank- 
ruptg shall not be liable to any auiption du^." 
If tliis C806 |unie4 upon th# bonstructioH«i|f 
thi» act, tlie qjuesfSon would be, what is memit 
by the real estate of ^ bankrupt, My lior^, 
I nave always {thought, that wnere we are to 
put a construction .upon an Act of Parliament 
which does not relate or profess, to relate to 
some particular subject of art or science, .we 
'should understand the words in the Act in the 



same way as- they are understood in the cam^ 
mon language of mankind ; and 1 think it cant 
not be doubted that, in commoa language, 
when you speak of the estate of any pet^on 
subject to mortgage, you would call it the es* 
tale of the mortgagor \ in the common hai' 
gui^ of mankind^ you would speak ofitaa 
hifowB estate. 

This being to, the intention of the legisla^ 
ture being perfectly clear, it appears to me 
that the trtke conatrubtion of those wordr is, 
to treat this as the estate of the bankrupt, it 
is dear, that unless the whole interest is ao 
treated as his estate^ the fund for the creditors 
will be diminished ; that is, if you are to divide 
the sale, and to consider the equity of reden^ 
tion as his, and the incundnance is not beinf^ 
his, so that the duty shall' be paid upon so 
much of the prooeeda as may be considered aa 
iq[)p]icable to the dBsehaive of the incam-' 
brancesf it is clear, tiiat & you so coastmo 
the act upon the present occasion, the amounfC 
of duly payable upon that portion of the sale, 
will go ta diminish the fund out of which tiie 
debts are to be paid, which I' consider to hav« 
been the original object of the legishitdre to 
prevent.; and it seems to me, therefore, thHt, 
both according to the intention, and aecordiiig 
to the ordinary effect of Aose words In t^ 
act of 6 Geo. 4. no part of the produce of tbe 
estate is liable to the duty. 

This important point may therefore be con- 
sidered as settled. 



THE DELAYS IN THE ABMINISTRA- 
TIOJN OF CRIMINAL JUSTICE. 



To the Editor of the Legal Observer^ 

Sir, — Knowing your readiness at aQ liine^ 
to nye publicity to . any observations that mav 
tend in any way to promQte the public good,' I 
have no hesitation in offering some remarks for 
the inspection of your readers, hopii^ that it 
will be the means of stimulating other minds to 
take up the subject, and that it will lead to the 
establishment of that most important, but mu<^ 
neglected desideratiim,asunpre,clear and justly- 
proportioned system of CrimmalJurisprudence. 
r or the present, I shall confine my observations 
to^ that part, relating to the delays in the ad- 
ministration of our Penal Laws. 

The delays in the administration of Justice 
are much to be deplored : a person taken 
into custody upon an unfounded charge of 
pilfering, u\ many parts of the kin^ony 
may li& in prison naif a year, and m the 
northern counties, a whole year, before the case 
is bro|ight to i^ hearing. The accused during^ 
thi9 ooaAp^ment, is suffering a debasement of 
habit and dia^racter, which can never be re^- 
^tored« Besides the injustice and cruelty of thua 
punishing the presum^ and oftentimes actu- 
ally innocent, justice is defeated by the delay, 
the n^cessanf witnesses are not fortncomiAg, or 
if they are kept together, it is aJt an' expense 
and loss whldi individuals ought not to be sub^ 
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iected tp» when fiirtheniif the ends of ju^tic^ 
Besidefi, the j^uuishment after ?uch m delay 
loses much of itg effect, for the purpQse of ex- 
Aiuple : the crime is forgotten, the ptmlsl^meni 
only is considered, and the offender hecome? 
^object of compassion. ., 

i\8 a consequence of the over severity of 




ledge thatthrowu^ a ^uvenife offender into 
prison. Will r^p. his pnnciples yid charactet 
for ever— ^ises the evil of unwilEiigness to 
prosecute. 

, This disinclination Is well know^, and duly 
appreciated hy offf^nders, ^nd forms a pronu- 
Aieut iifgredicnt, among the encouraging cir- 
jcuinstances of their vocation. To overcome 
fLhis. disinclination, and to procure informations 
against offen{icrSji)ublic rewards are perma- 
fiently offered. This^ as "Mr. Beaumont pb; 
senses, had led to shocking cases of false testi- 
mony, consjuracy, and umust convictions. " It 
has produced an ord^ or men, who make iV 
Jbrming the business of their liv^s. These men 
are pests of society ; ^ey must find offenders^ 
or their occupation is gone. If offenders 
ready made to their purpose are not disco ver- 
abk» we have seen that they either excite men 
40 become offenders^ or l^ely accuse them of 



DOUBLE TITLE TO LANDS TAKEN IN 

EXCHANGE. 

It 10 frequently a source of ffreat expense 
and inconvenience to sellers, tSat, from the 
circumstance of the estate sold baring, previ- 
<msly been made the rabject of an exchange, 
miMf on aeeonnt of the unplied mutual var- 
«anty ailaexed to eXcbteigM, Ib^ are reqiiii)#* 
ap a$tabluk the titia, not only of the lands 
aaluen^ but of the lands giren in exchange. 
ThUpriM^Uce is sanctioned by the authority of 
rar. n-^on, who states; in unqualified terms, 
ttat ^' Ae lAMtract ought to contain the history 
oTtfae tkle, M well to the lands ^en, as td 
tea laMs received in esclMiigte r and that 
frA la nt incumbenC dntf to inTMiifBt^ b^ 
Jatl^Si iince |( detfect of tttfe to eather class of 
{wrc^ wiH expose the parchaaer to the dan- 
gsr of eviction/' 1 Ab. 87, aai. The ride 
files' laid ddwn b'y the learned conveyancer, 
liad been adhered to willt an exactness, * niore 
JmiifVing to tHe fe^BngB of Hit olaosOo wfach 
£e beloiigt, tban of aaothtr ntiitr mm^Bhim 
#$1m8 of 8001^, TcUpt tlmU, on wiMwe behalf 
1 bM to ciff^r a tew resoArka. 

It IS to be observed, that the wamaty and 
Vight of |::e-entry incident to ah exchange, does' 
not extend to the alienees^of ihe pfffties) and 
therefore, if cither party alien, eid^er by deed 
or 1^, iSkt remeijy 4b goM iista tibat %arly. 
i knst. »t a. tSlte^. Toncii. JB& V4 Bytk 
CoKVi by Jartnsin, 88. Now, m . at leaaf mar 
«$aaes o«t of tjODi where a vendor* ia put to ^ 



expense of deducing a title tq lands given iu 
exchange foV the lands, sold, it will b6 found, 
that the lands so given in exchange hav^ been 
subsequently conveyed or dedsed, arid that 
cons^nuently there is no '^ danger of eviction'' 
froip tnat quarter. J wQuld therefore suggest, 
that in every case of kn exchange appearing 
upon a title, where tlie lands given in exchange 
hav^J been aliened, and the vendor can prove 
the fact, he is not bound to set*forth the title 
"of those lands ; and the practice of making 
him do so, is a piece of useless and upneces- 
sary supererogation, abouiidln^ mth inconve- 
nience to the profession, and expense to th6 
cliei^t. " H. * 
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CABa OF THK aBMIYflU 

William Harrison, steward to lady Oantpdcn, 
at Can^eh, in Glonceslerfltiire, about ^eveftty 
yeaffr of age, went, Angnst 16/ 1660, to recetv^ 
my lady's rents, which he did, and'not retoming 
boine that ttwht, gat« cinrte to siispeet be was 
tniirderc^d.' After Borae €iae, John Pernr, Kb 
f^e^Nrantv gmt InfiiMtnhtion before a justice of 
-peace, ihMMsbrotlierRiclutifdbBd robbed arid 
murdered hla^, ^wt Mi mother stodd by vAuM. 
it was dohe, Hft^ thidt Richard had once beA>re 
broke open* hiis mttsleT's houlie, and robbdl 
tinn. • 

' 'M Die foUowinr assizes, Joan, John, and 
%ctopd IPerry, had two ImKotments prieferre'd 
abibitt tfaem, one fpt breokinf opeA tfho house 
oTMr. Hsrriaon, and tobbitig hint of 140^ ih 
the year 1689^ and the other for robbing ^and 
laurdenag luni AugasI 16, 1660. - Upon th6 
laH^in^ctment, Hhe then Jvd^of Asmse, Sfr 
OiiiBtopher Tdmer,* Rnt. would not iff them, 
because the body waa not found : on tKefbnnet' 
indSotment for the robbeij, they pleaded ''not 
^ilty;" bat on peopled oersaaduig tlient, 
tiiey retracted tbeif plea, ana pleadeff gi3ty i 
begghigthe benefit of his Malesty's niost gra^i^ 
oes pardbn and act of obnvion, which was 
granted them : and though they [beaded guilty 
to this i tt d ictB ie nt , being prompted thereto, 
yet the3r aU at their deaths denied it. Yet at 
•tihl assize, John Pony penisted m bis story, 
iiart his mother and brottier had murdered his 
idSEBteiv and tiiat thflf :hadatteni]yted to p<ri80B 
him m gaol for his discovering it, so that he 
cRirst not eat or drink with- them. And, at the 
nKsxt assizes following, Joan, John, and Richard 
Perry, were; by the &dgcf of Asiica; "Sir Robert 
Hydky Knt tne4 ^P^^ ^^ indictment of aftur- 
dar, ana pleaded, not guiUy; wfien Joun'f 
'CVMB^sicm^eiore the justice' w^s proved vwa- 
boee^hf several [witnesses who heaca the same 
lie then told the Court he wais mad, and <$d 
not know what he* had said. The other two, 
j^ichwrd and Joan Perry, decWed they were 
TOoQv innocent of what thev were accused, 
that taey knew nothing of IMr.Ilarri&bjn's death, 

• • ' ' * X4 
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nor what was become of hiin» and Richard 
82ud, his brother bad accused others as well at 
him to have murdered his master^ which the 
Judge bidding- hun prove, hesud, that mcw^t of 
them that had given evidence againsl* nim, 
knew it; but naming nobody, nor any body 
speaking to it, the jiu^ found them all guilty. 

Some days after, being brought to tl^ olace 
of execution* which was on Broadway llali, 
within sight of Campden, the mother ^ii^ re- 
puted a witch, and to have so bewltclvsa her 
sons, they could confess nothing while she 
lived, was first executed, after which, Richard 
bein^ on theladder, profested as he had done all 
along, tiiat he was wholly innocent. fffA^I^^ 
ior wbifih he was to. die, and that he jttew 
nothing of Mr. Harrison's death, nor what was 
become of him, and did vnth great eamesthess, 
heg ana beseech his brother (for the sadsgu^ 
tion of the world and -hie own eonscienqi^to 
declare what he knew concerning it. BMt.hl, 
with a dogged and surlv carriage, told the 
people he was not obliged to confess to them ; 
vet immediately bdbre his death, md,. He 
knew nothing of Ids maeter's death, nw what 
was become of him^ but they might here||Ker 
possibly hear. 

It is straiwe that a Judge would or^er jtl^ 
execution of three persons for the s)jmQ#ed 
murder of a maii» whose body was noCw^f|^< 
or heard of at the time of trials i^oa thoAtfft*' 
iession of a madman or an esthuaiiyst. 
. However, Mr. Harrison, some years after, 
araeared alive; and in a letter to Sir Thomas 
Overbury, of Burton, in Gloucestenliirey gyve 
an account how thai very night, Augusft j^, 
retunkig. home, after receiving. tlM^nijs%^^<q 
•was set^upeo, and fosced by several stagaa -to 
the sea siae» put on board a shup,.and canied 
into l^urkey, where be was sold for a shure to a 
physician, and continued wi^ ham for abcfjl a 
year and three quarters, when his. master 4Mfl » 
then he n^ade the best of Us way. to a seajpoprt, 
and with great difficulty got on beard a Ham- 
burgh ship bound for, aod arrived safe at, lis- 
bon ; from whence, by the means of an English 
merchant, he ffot on board an English vessel, 
iu&d arrived saie at Dover, and from thence to 
has own home, to the surprise of all the countfy. 



But the Court thoi^t that, as the proeeeHn^ 
for the urit had been commenced be/ore the od 
came into/orce, the section did not applff. To 
this case the reporters have appenoed a note, 
in which it is stated, that the same question, sjs 
to costs, was brought before the Court in the 
subsequent Michadmas Term, in the case of 
Re:t V. Hungerford Marhet Companv, in which 
case the application for the writ had keen made 
before the act came intofbrce, but the writ was 
not issued till after the statute came into ope- 
ration. The Court is reported to have decided, 
" That the operation of the clatue was confined 
to cases in which the application for a WMnda- 
mus originally began before the act came into 
force." The rule nisi for costs was therefire 
discharged. Now it is quite clear that there 
must be some error in the report of this latter 
decision ; for it is not only irreconcileable with 
the first decision, but it is also inconsistent 
^^h itself; because the case, accordmg to the 
facts as reported, came precisely wiudn the 
principle or the decision, and yet the applica- 
tion for costs was refused. 

I think no one, upon looking at the clause 
in question, can doubt the propriety of the first 
decision, ol* the impropric^ and error of the 

Toner's note of the latter decision, 
diould state that the error is preserved in 
the maipnal note of Rem v. Inhabitants of 
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MANDABtea. 1 W. 4. c« 21. 

There are two decisions' of the Court of 
King*6 Bench, reported In the recent numW 
of Barnewell and Adolphus, which are tot^' 
inconsistent with each other; apd !t appcutfs 
to me that the inconsistency must be omng to 
some error in the report. 

In the case of Hex v. The Inhabitants of 
Wix, 2 B. & Ad. 203, Comyn appUed for the 
costs of a mandamus under i W. 4. c. 21. § 6. 



The appointment to the Secretaryship to 
the Irish Master of the Rolls has been lately 
brought before the House of Conunons. The 
line of condnotpoanned by Lord Flunlcett 
1^ the sanction .of Sir Anthony Hart; as 
he was equally anxiouB to retain tiie patroo- 
age, and as arbitrary in his mode of cteter- 
mining the question. But when we have 
said this, we have nothing more to offer in 
excuse for the Iri^ Chancellor. It iaun- 
disputed that he hae aufficieiitly pvarided 
for hiB tenly ;-u.i^)Bt he has himself been 
amply remunerated for all his pnblio ser- 
vices ; — ^^an4 that he haft incnrred rcry con- 
siderable o^ium on thid Account. It is also 
clear, that in England the Mister of the 
Rolls appointa h|a Secretary; — that this 
right has been always mainWii^ed to exist 
in the same Judge in Ireland ;-^and jpet, 
when it is simply proposed that- tiie qoes* 
tion shall be &Jiiy tried, and a bfll is bfonght 
in frir this purpose, — in steps my Lord Chan- 
ceUor for Ireland, and insists that its opix>- 
aitieja shall: be made a Oovenunent ques* 
tion. We believe that the present AfiniB- 
try has soffered considentUy by dieir vote 
on Mr. Knig^'s motion ; md we are g^ 
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to tee tfaat the oppoeitioii Jias not abandon- 
ed the subject. Mr. Dawson has given no- 
tice of a motion on the same question ; and 
we should not be surprised if Ministers were 
kit in a minority on it, or that some com- 
piomise was ofBered by them, particularly as 
Lord Phmkett has moved for the proper 
retoms in the House of Lords. 



SUPERIOR COURTS. 



LORD CHJNCELLOR*S COURT. 
COMMISSION OF RBVIEW. 

^ Cqmmisthn of Review is noi a maiter of 
right, buto/ffruce nnd fomar; und is w4 
to be wimseH, ttnieti m cetes whert' the 
aentenee of the Comrt below ineoiveM a mid- 
tithe offneli, or of law, or questionable 
doetrinea of law so important io the public 
interest as to require a solemn determina- 
tion. 
Upon an application for a Commission ofRe^ 
view, the Lord Chancellor has no control 
as to costs, sed quaere. 

A petition was preiented by Miu Barbara 
f Bffram to the Kmg in Gouncil» prayfaig a* 
coaMaission of review to rdiear a sentence of 
tke High Court of Delegates, touching the 
win of' Jolm Clopton, Esq., reversing a sen- 
tenee of the Prerogative Court pronounced 
against that will. By an order of eouncil, as 
ia mtmsl on such aoplicalions, it was referred 
4o the Lord Chanceuor, and he heard counsel 
upon it on the 24th, 25lh, 2Gth, and 27di of 
January. 

The tal^ as afpeared fvam their staler 
iiiMis, wMre theae >--The original name of the 
^deeeased; whose witt'was the subject of the 
wnii, was John Ingram. He was the y^un^ 
<tf 4WO brothers^ and had one nster (the plain- 
tiff opposing the will). Being vpld aad ex* 
trKfagant in his youth, he became involved in 
pecuuary embarrassments ; he thereby offend- 
ed lus relations, and lived lor more thaia thirty 
yean 4n hndigenee, on 120l^. « year. In ithe 
year lfrl8, upon te death of hit brother, he 
vncc^eded to the Clopton. estates,, near. Stval- 
ISunlHipon-Avon, worth .15001, ^ year; to aii<- 
other eetate in Buchingfaamshife, worth 2501. 
% year; to 10,000/. in the stocks, being the 
nolety of his brevier's personDSl l^peitf i and 
took the name of " Clopton.^' He hod bew 
ifhen Mng, in* filth and wretchedness^ a^ an 
«Bgr«ree8 in Little Qnsnn Street^ Lincoln's 
:lnn 'Fields, ui a back room on the ae^ond 
•ioor,' at a tent of 8f. a Week. F^m that he 
iremored to the house of Hugh Carolan, an 
wotbecary, in ChariMte Street, Fltsnoy Sqintf% 
wnere he Ind a like room on ttie second ioor, 
at the same weekly rent, continaing the same 
modeof living, uitheyear 1822, Mr. Carolan 
accompanied him to Stratford, wiiere Mr. 
Henry Wyatt» the defendant in this proceed- 



ing, who had occupied Gopton House as his 
tenant, met him and conducted him to his 
hoBse, where he remained till he died in 1884, 
at the age of 74. 

Mr: Henry Wyatt and Mr. Ridiard Wyatt 
his Islfier, were aatomles at Stratford^ and 
were agents and recdvers of his rents to Mn 
Edward donton, the elder brother. On his 
death dMy became attomies and aceats to 
John, came up to London, were nrtroauced to 
him, assisted m getting possession of the fro* 
pierty yrkadh fell to him of the brother's deadly 
and in changing his name. They thence- 
fomhtfd received the rents of the estates, paid 
them into a banking-house, necoi^itng to ar* 
rad^Mhent, and as often aa the sum there 
exmded fiQO/. they assisted- in vesting it in 
Ae public fbnds. The personal, property, nt 
his death, was 26,000/. ; the real estate 260/. ; 
the Clopton estate, being only a life interest, 
^ni#>t to another family. 
'"-Usswiir was dated m August 1821, and a 
codicil to it in August 1822. By the former, 
the deceased gave 2000/. to his sister, 4000/. to 
his cousin, 10(^/. toMr. Caro]an,in whose honse 
he was then Kving, and 60/. to the ooor of Stvat- 
AirC leaving Mr. Henry Wyatt ttie residue of . 
his real and personal property, and ^pointing 
yju his sole executor. The codicil revoked 
the l^teacy of 20001 to the sister> and conirmed 
#ir^ in di other respects. Both instm- 
imHUB'-vikri sif^ned by wee witnesses raapoc- 
tively. The instructions for the will weae 
written by Mr. Richard Wyalt, and by him 
communicated to his London agent to have 
tlio wSl prepared. Hie codicil was written by 
Mr. Henry Wyatt himself, soon after Mr. 
»Qsiitaig<ariieto Clopton House, immediately 
tMn his decease, tlue executor (H. W.) came 
tip to London and ^qdied for probate at the 
JEMMrksiastiesI Gouft» ahd got possession of 
pirt of the personal estate. Miss B. Ingram, 
thi sister a^d jtoke next of kin« opposed the 
|tikiClut of DNtate on the allmtian Aat the 
9nH and codicil were obtained mm the testa- 
tor without a testamentary intention and .capa- 
city sufficient to give. them legal effect. Up- 
wtods. of forty witnesses were exandned on 
both rides { six to pove the capacity .of the 
lestatoir,tmd exeeiilKMi ofthe wiU and eodimlf 
ttree to pro«e that Mr. Richard Wyatt, a ma* 
terial ifitiiess» was not in a state of health to 
be examined) and eleven ito prove tlie testn- 
mentary intention and capacity of the deceased. 
Xhe ttster exanttneditweiity-eight>intnessei to 
prove her allegation. After thne years of liti- 
gation: In; the Prerogative Courts Sir John 
^^ichoUjprOncttnced sentence against the will 
and codicil. 

The de&ndant appealed to the High Coort 
of DdegaHes, who irstcameto nodeeiMon;-* 
being. Us was understood, equally divided on 
l^e .question. But a camnuision of a^^uncts 
|Mi^:>sned out, Act ptononnead «edtenoo i* 
favour of the will and codicil, reversing that of 
the Prerogative Court. The commissmn of 
review prayed for by Miss Ingram is, as the 
words import, in the nature of an appeal ftom 
.this last sen^nce. . . ..... 
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Dit iyntkimgim^ in sni^Mvt o£the a|nlicitiiiii» 
we>e !-«-Tlyimic dfaennitair «n wew Ail iifmmm 
picion agauifit the defendant — t1i«t Ae capacity, 
of tiie "McoMied, atthongh net/inftettal^lc^^intf 
▼ev|r weak, and liable to be impoaed.ollk^-iCfaat 
bit made of : lifinr > skewed gnat. iodbeciUtf*^ 
Ibatihe kiP Teqi£^ ft dbsr, iiaiiiaaaed inlen. 
tion>itt ft teatatory and aft uMtontandiag of tbo 
Mtnreof tbe.iutnuftenta be waa examtin«-*« 
tbat there ipere tevorai marks of fiaadiifent 
qondnot on the part el the defendant— tiiat hie 
fktber drew the instructions for the will, whic^ 
waa prepared b^.kis London agent— 4hftt be 

the codicil, in which the BBsl* 
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due to ^imiadf was artfuDy. increased, ly ^e 
M vacation of the l^j^acy of iXXXM., without any 
mention of. hu name— tbat in the relali<^ in 
wjueh he stood to ^ deceased, be bad (oppor- 
tunities .of using undue influence (»er his wok 
mind — that the law looked with jealousy i^nmi 
a wili made by a cHent in fsvour of his attor- 
nny-^at.tbis Coart would relievn against a 
deed in like drcnmatances — and diat uie exe- 
cntoi's indecent baste in running up to London 
iai^ediftSely on the testatm^t deiSk^ and en- 
deaTouring to snap tbft probate,, shewed a con- 
sciousness of circuaTOBlion and franuL 

The JOmf'M Adu^cnta and Mr. fW/sIf, lor 
Ui^ H. Vfym, asserted the vdidity of the 
will, denied, fraud, ma&ntakiad that th^ leMa;. 
lor w«s of perfiKt o^>acity, sosd hud a dsar 
intention: AdmilPting the tdhk 
tM in ^Adoh the defbidant stood to the tata^ 
tor, aiMl tbat the law lobked with ckntioii upon 
wllfar mode by dients in fhvour ei thefa* i^[ents; 
yet that the la«r of Engbmd did not adopt tfafe 
rule of the ciyil law, udiieb said, *^ ft'ihan d^ 
not write a will ior himself;'* andtids CovH 
did not apply to wilk its own rules in regard 
to deeds eicecuted by ettents So attomieiL 
They challenged the sdwttet examination 1«^ 
the conduct of <he defendant. ' The teatalt!^ 
wate nrcr n^lected by hia rci a tion B, and siluw o d 
to live in want and wwlchedicss fbrtUrty-itt 
yean. The reeolftectton of that inikieneedldl 
testamentary cHspbsition. Ilie grantoig of a 
oommisnon of renew wua a metier df special 

e« and 6rrour, and wus riever granted ua» 
upon a contiudictiosi of fhets m evidence 
or enrol' of law bi the Couit ^ Bidevates, ^ 
ol caeca of quertiDuabfe de tudmis of fiwr upou 
widdi they decided TherdisnotUi^ oftimt 
hem. *'•*' 

Hie Z^nT iSlinMriiisr, hacvlag taken iSbmxS 
ciMundflr ^ ease^ amrgare his reaeons ferlW' 
aMeewiich Im lUent to tender to bis Mt^^Mf.' 
The case was one of ^ensitonble inpertance; 
es rM^arded the amount of propeitr and Hre 
prind^iBB kivobed bit, awl nee Uflimportant 
as it alfeeled the cksmcur of joiae of te 
parties. In Ids obsettvtiDtts he oooridened te 
etatnre nff the duty he wal tb di sehatg e^tilie'l 
law Of Qie ^caa^ SBM fne nMtt,'*ni AnMsi.vtMi 
Ike eridence. A commission of reHew»waenot 
granted as ef course .Imd of right, but wal 
matter, of grace and fairbur, and not tb be 
recQmmesMKd - unless where there wes error of 
fact or of law in the Court below, or the de^ . 



sifiin th«« waa founded on Auch ^uest^ouab^ 
doctrines of law as would require a more'^ 
solemn investigatiou. ^This extrw>rdiiiary in-, 
terposition, even in such inrcumstauceSy.was 
but rarely granted. There were only twenty 
instances of it since the restoration, to the 
case of MiMhtyft v. fFarker; and from that 
to Die present, onW four conunissious of reKie^r 
were granted.. Ttne last of thea^ iHwU ¥. 
DediSfi) was heard and decided by his prede- 
cessor Lord Lyndhurst, after aj^eat interval 
from the last before it. The pnnciple of thai 
decision was, that this interpositiou was a mat- 
ter of grace and favour f that is, that the 
parties could not have it. as of course and as 
matter of right, but on special reasons shewn, 
as that same error was in the decision of the 
Court below in matter of fact or la, law. His 
Lordship, haying cited at length the obserra- 
tions.ot Lord Loughborough in the case of 
Matthews v. fFamety 4 Ves. 186, coacurred in 
the doctrines there Itdd down, and in the opi« 
iuon there expressed, that there was a nece&. 
sity for a new law to restrict the latitude in 
wills in which more property waa disposed of, 
with less form, solemni^, and precision^ than 
a man in his life-tiine coul4. bestow on the 
most trifling coaveyance. The certificate in 
that case stated to the King, that important 
points of law arose in the proceedings in the 
Geust beh>w» of inch M M e ftM ie r la the public 
tetit wqps it they ebeuld ha heird in a moft 
solemn inanaes« .In the cesa of fiMkm.v. 
Oiiwte, In Irelaad, Lord Clare reported in 
fhveur ef ft commission of review, or the 
ground diat without it tliere weuld heve jbees 
ft fidluie ef justke, the Court of UdegAtee 
hatbif nffimed the seaeenoe of the Pneoagativ^ 
Ceftrt upon reading the. depositions only» and 
hi die absence ol appeUanf s^cenaadL In sir 
/Mne^Swreii, 5 Ves. o33, there was mndi dn- 
sieving of conslderatiaB. LondLodghbofO^gk 
Aere ssM, it was osdy in p acuB a r cimum^ 
stances and important cases Aat kia U^mft^ 
ribsidd be adiMed so. exexoae diia prrfeptitetf 
Bttd seeing that tkeeewna.ae jqaaMna ef knr 
inthetcnw, ner eay doiibias ti> the evafrafia 
be Teperted wdnst n conmissinn o€ levissB. 
tftthe case ^f£kW#<Bn end rtwirft#iy¥.iSRiy% 
<^n, 8 Ves. 498, Lord EldoB gi^ ft frdler Msr 
ef ^«kat Lord LeugkboBasidi s^ in idle fonaer 
case, Aaa wsn leperted few Mr.V^aeyi «»d 
added, fo binelf, that if he enoed witk tb* 
Judge iMlow, or diffmd from &eDek^g«Mw 
that ftloae would notlm enffident gmmd Jv 
refrisiag or gianting the oemmbwioni end i» 
that case Lord BIden, seeing tket there waline 
aoAsstateeMtttof fiaot, nor miacaansfs aataiaML 
*e sentence of the Oourt befow, M^oitai 
againat die eoiamisiden In. the pment .ease 
he (tike Lord Cbniedlee) would see if .that 
wee any questiod of ittwineobraditt tke^fioe^ 
ifesling dsddkwin tbs Cdurts baleve sad 
tHik^et vlew4ilr aefenrtti ta tbte refort ef Sr 

J. Niekott's Jnd9>»«^ ^ ^ Hf^^ «^ 
paaMiges of that learned Judged commetflaiy 
en Ike evidence, and. his cenchiaion tkallke 
proof of the «laetseppeaBed.ia bie against-Jke 
waic The eektenoe againat. the defendeid 



Superior Courts : Lord Chaneethr i RoUs Court. 



295 



lulioiiriled to no mof <5 than sinpleioa % and tkt 
ktroD^er Ui»t wm ia^Us, t&e more tncimitMart 
warit oa Uie suspNBcted Pfurty to oxfUaiik and 
reinoFe it, thotufli in deein the party ini|Maeb- 
inHf them vm^ m penon who was bomd to 
prore the circumAanees of suapicion. The 
Coiat of Delegates had the tiaaie e^toioe 
before them that the Judge of the I¥ei«og«tive 
Court had, and they came to an oppeaile con- 
clusion, after bestowing; it waapreKuned, great 
eonaidtiratibn on the whole or the caoe^ The 
grounds Upon which they reveiaed the judg- 
meiit of the Court below w«re iMit known to 
thie Court. There may be doubts of ^e tes- 
tator's capacity— doubts exaggerated by some 
witneases, and made less, though not removed, 
by otiiers. There may bo doubts of the testa^ 
tor's control oyer his {H^perty; aad o€ his.being 
free frdm undue influence. These were mat* 
ters of fact in Controversy, and were* oapable 
of explanation. The admitted facts were, thai 
the executor had a d^ee of control of the 
person and property or the testator; and that 
tiie will and comcil were prepared bv himself 
and his father. These facts, as well as the 
relation in which the parties stood to each 
other, and the conduct of the defendant after 
the testator's death-r-a circumstance iMit inw 
lAAtdriid— ^ifere all before the Court of Dele- 
gates. It- was urged; that the Delegates were 
too easily satisfied, and^vrifed at a wrong con* 
elusion, cK^erent ftom the Judge in the Cblut 
below, wiko bestowed elaborate eare on tiie 
ease ; but unless \kt (the Lord ChaAcdlor) was 
satisfied that the Ju(lfi-e below was riffhl and 
the Dek^tes ^0Bf^,/&e woidd iM»t be JustUled 
in ordenng.a comitussipii of review. He most 
have cog^t reasons .Jht believhig that, tho- 
Delegates were in error, and he must see that 
if he were wttk then> aittins as Judge, h!e<woald 
cotiae to a different conclusion. To have a 
doobt of their judnnent was not enoogh— he 
should be sattsfled 3iey were wrong, before he 
ebfuld advise tins extraenrdlnaiy interpositioD. 
The ti^timony was conflicting, and the two 
sentences opposed to Mtoh oi£er ; but in ap- 
fdications for a new trial al kw, it was no 
ground- for granting a third trial, that two for* 
mer verdicts were opfmradto each other. 
After refu'ring to the evidence of capacity of 
the testator, he could not say that he ccmld, 
if he were one itf l%e DelMtes, eomo to adi£* 
(brent'ConclusioDy or that there wM>aiiy famxt of 
law committed by the Ddegatei|» or any omisi 
aon or mistake in the evidence,<a9 aaU^ juslily 
|um in sending this case for further inyeatlfla* 
^on. In advisiag h» Mi^etty not lo goani this 
commission, he would adopt, as nearaa the eir* 
cumstances of .the eastf admitted, the wordi 
of the certificate of Lord £ldoa> in the ease of 
Bagieton and €!o9mUPpv. Kmirsiqn, vift. '^thM 
the case doesnot mush such doubt raspeo^ 
mg the sentence of the Couft ^ J M,tii0m$ 
considered with? refer^iMe. either ^ ^ fiMtt 
upon which that Court ean^ be understood t^ 
have decided, or to the poiat^ of lair vdiioh H 
ouiv be supposed to establish, as makes it evr 
pedient that his. Majesty should^ gcalkt a com? 
mission o£ review/' He MPeuJd be bett$^ satia^ 



fied if the observations mad^ upeib fhe qbnduct 
of some of the parties ooidd be dtsplaeed, hat 
thay were not; and he waa preventad fraaa 
shcRving Ida opinion en that point, in dealing 
with tlm<» costs, over uMrii^ accoidtng t0 the 
words Of 'Lovd Lowhborongh, he had no power, 
if. on inquiry he shotid fimi that he had such 
power, he would take into eeatidemtioBii the 
conduot ef the partie6.-^/ji^prasi v.- fi^m^ 
FabAHory KMi, 1631. L. C. 



Zr il- 



ROLLS, 

cu-ARima.— boara. 

' texMor, nb<ntt two centuries since, being 

fiMdedfo establish « charity, directed a 

sum of money to be laid out in the purchase 

of lands, ana certain payments to be made 

out of the rents /or tite different purposes 

of the charity, and tchibh were then equal 

to their object, and the remainder to be paid 

'*fb^ his executors t/nd their heirs, ne 

lands were purchased. The sums directed 

to be void are now unequal to the ohfeci 

intended, and the land produces a con* 

' siderable surplus income; but the Court 

*' held that the whole of -that surplus behnged 

to the executors and their heirs, 

Robert Hungate, by his will, in 1620, gav^ 
thraift sevend suo^s due to bhn^ amounting to 
29Q0^, to Ui^ executors, ^apd (urected that hi^ 
executors sHould therewith buy and purchase 
to them and to their heirs, lands^ tenemental 
and hereditamentB, of so much yearly vi^ue a^f 
that money would purchase xsx fee ^mple, 
u^^ tins confidence and trust, that his Cixer 
cuj^uica an4,.their heirs should for ever there? 
ar{er employ the yearly profits of the smd 
lands,, tenements, and hereditaments, from 
time to time to be purchased,, unto sucl^ £^^5^} 
ufci^ and purposes as th^reaf^^er should oo t^ 
pulsed and set dow% and to np other i4^e<i| 
that was tQ safr> That they the s4d executors 
and the survivor of them, and 'tbdr heirs, 
siiould, within six' years next after his deceaas, 
erect, buQd, and tound a convenient house bf 
hospital, with a convenient' school-house «n4 
rooms, to have continuance for ever, wit)iin th^ 
town of Saxton or in the town of ohearhumo 
iiear a^oimng unto it, for legitimate orohan^ 
aiod infants omy above seven and under nftee^ 
years old^ consisting or to consist of the numr 
oeir of tweiity-four orphans at one time, and 
^ery one of them yearly to have allowed ana 
naUlfor their m^mtenance there,. 5/. a year 
tjCff ever; also to provide and place one ahlo 
schooUmaster, heu|g a preaqhi^^ ininister. Us 
uutruct the said orphans there yearly for 
ever,.ia the rules of iprammar, to catecUsa the 
SMd orphans iiji the \^un4s of ^-Christiaii 
ne%ion then esta b l i s h ed ill Engl^ind twice 
^r^ vifi^p and to nreach once evc^Sabbatn 
in tke j^arirfi church whtm jkhc iMua^,ho|pM 
should.be erected, yearly lor ever:, t|ie sai^ 
schoql-wstructor and his successors to have 
a convenient room there for his lod^ng, and 
£^ his scdary yearly 30/. %- ever i epd that 
tlicre be i^so a convenient usher there alM^ 
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placed, and the usher to have yearly for his sti- 
pmd die nam of^ 28 jnarkt^ lor eirer : the aald 
orphaiM' 8cho<d-^iiia«ter, preacher, and usher, 
to be from time to time named, elected, and 
ehoaen bf his executors and the mtivor of 
them, and after their deaths, by the neir male 
of the body of Wittiam Ifungate, the testator's 
lather ; and tiie executors and their heirs were 
Co pay yearly to one discreet man and his wife 
who shoidd be thohght fit to mdce provision 
of meat, drink, clothes, and all other neces. 
saries for the daily proTision of the said,orphans 
and infants so from time to time placed there, 
the sum of 30 mvks, for ever ; and 40 marks 
more to be yeaiiv paid and allowed by his said 
execators and tneir. heirs for evar^ oi^^( the 
profits of the said land so to be purchaseu, for 
and towards . the maintenance of four poor 
sdiolars in St. John's College, in Caml|nd|gfe, 
which should be sent from the said hofpUal 



and school. No orphans or infants to «Mde<^ Court me costs agunst the defendant, on the 



and remain in the said hospital lotweivthan 
until he or she ^hould be of the fiul age of 
fifteen years and a half at the most ; butjthat 
they should before and .within that time, from 
time to time as they should be ahU ftpd fit, 
be sent to the] uniyersity, or be plaoed-~ap> 

Srentices, or to some other honest course of 
fe, y^lim this common-wealth; aiM^that 
there ever shoidd be four poor scholars at^he 
said St. John's College in Cambridge,^ rwl^ 



40 marks formerly appointed towards their 
maintenance there be paid unto them equally, 
until they had been tnere full time to com- 
mence master of arts within the said^univerrity 
of Cambridge ; and as any of the said orjriiaai 
should be placed and sent forth «f AhwiM 
hospiial* as aforesaid, his meaning was that 
every of them (except those who should be 
sent to die university) should have 50 shillings 
paid to him or to his use, to further and hdp 
nis placing as an apprentice, or otherwise as 
aforesud. And the aforesaid hospital beii% 
so erected and built, and the said several pay- 
ments, stipend and stipends, beiuff from tinie 
to time first j^aid, the residue of the yearly 
value of the said lands so appointed to be pur- 
chased, with all the said sums as aforesaid, 
should remain and continue unto his said exe- 
cutors, their heirs and assigns for ever, %o 
their sole and proper use for ever; and Ids 
wiH and meaning farther was, that in tiie 
assurance of alf the lands, tenements. 



for the benefit of the residuary gift as for tin? 
charily. It is evident, that after payment of 
die sums spacified, the executors and their 
hens are entitled to the surplus. The testator 
did not contemplate the alteration which has 
taken plaee in the vstoe of money and tauMb, 
and the Court csamot pretend to do that which 
he miffht have done had be so contemplated. 
Ther rfo fe, after makfaig tl|e payments pre- 
scribed by the donor, ^ose who nsprtsent Ae 
executors are entitled to the rents. It is fte^ 
cesssry to make a reference to the Master, to 
frmme a scheme adapted t6 the income. 

As to the surf^s rents, the information wato 
dismissed witii costs ; but tiie Court bdng of 
opinion that the question was a proper one to 
submit to the consideration of the Coult, 
directed that the costs should be paid out of 
the charitable ftind. 

As to other parts of the information, the 



grouna that the pajrments had not been so 
effectuaUv. applied as to accomplish tiie inten- 
tions of tne testator. It having been asserted 
by the counsel for the defen&nt thatlthis m- 
formatiDn was filed for another purpose, the 
Court held, that'vrhatever was the motive, the 
suit had been useftd to the pubBc. 

It had been ob|eeted, that the object of tfa» 
information mbvt have been accomplished by 
petition, and the CduH was of opinion that a 



should be sent from tiie said ho^tal, aaAfth« i petition would have been etfectual | but that it 



had not been shewn that the proceeding by in- 
fbrmation had been adopted mm an improper 
motive. 

Surplus costs out of the charitable fund. 
jiti^uep Generui v. Gateoigne, 18th & 19th 
January, 1832. M. B. 



KING'S BBNCa.-'PRACTPCE COURT. 
MlgNOmeR. — BAIL BOND. 

If a dtfendaM kuting two ehrieiiam tmrnes^ is 
arrested <mi proeess describing kirn Ap oha 
chr/stiaM nume nt full Uagik and ike iuh^ 
tial of the other ^ ii is o ground fsr cms- 
celling the (ml bond. 

TVr^Wnf shewed cause a^nstarulefor can- 
celling the baO bond in this case, on the 
ground that the defendant had been impro- 
perly described in the writ. He is there de- 
scribed as ** William A. Tumbull,'* and hiB 
affidarit states that he was - christened " Wil- 
»4'liam Archibald,^' and that he was ** alwava 
here^taments which should be so purchasciiv^ called and' known by those names." Now £e 

c^rOunly was not " always" called sind known 
by those names : for he has executed the bml 
bond by the names •* William A. Tumbull.*» 
No case has gone the length of deciding, that 
in such a case-as this, he would be entUled to 
, , hk ^fischarge. In the case of ^o/aA v. jP^ril. 

conveyed upon ttk trusts expressed hi the wilL horn, 6 B. ft C. 164, a party had been served 
, One of the questions on the heating of thet wkh provess; hi ^Hidi his mitials only wer« 
tmtktHm, whMher the land was llawe to fcipJ^s-*— t — j ..-^ ^ — ^. ^ — . ^-^ . -^ 

appUM to the charitable purposes contem- 
plated by the testator, beyond the sums speci- 
fied. 



It stohld be expressed and declarect thalnrach 
purchase was ana is made in trust; Bxxd for Hm • 
performance of this part of his last will ubnI 
testament ' concernhig the' sud intended hos-^' 

B:al for orphans as aforesaid, the money was 
d out in the purchase of land, whidi was 



Per Curiam. The conveyance being upon 
the trusts of the wiD, is as much a conveyance 



ustrodoeed, Bnd tMere, the Court in girin^ 
Judgment observed, that *' where the chi^an 
name of a defendant is omitted in a bailable 
iatitat, the Court vrill on motion set jt aside 
for irregularity $ but where it is omitted in ser- 
viceable process, tiiey will leave the party to 
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bis plea ia abatement." Now, that was a 
c^&e, ID which a defendant was arrested by 
kis initials only. But here, the defendaat was 
arrested by one christian name and tbe'iai^al 
of another. In the case <^ R^noidt ?. Hankin^ 
4 B. & Al. 536, also, the Court held, that a 
person arrested by his initials only, was entitled 
to have the biedl bond delivered up to be can- 
celled. That case ww difiereiit then^e-firom 
thfB present, one of the. names beinf here 
given at length. But aAihongh the defendant 
here swears, that he has alwavs been called 
and known by the names of " William Archi- 
lMdd,v it certainly is not usufd, where a person 
has two christian names, for his friends and ac- 
quaintance to employ both of them in address- 
ing him. . The only way.therefoire* in which a 
man can be known by any two names, is by his 
signature. Here, he has signed the bail bond 
by the names '' William A.,'' and he is sd de- 
scribed in the proeess. He is therefore de- 
scribed by tibe only naniea» by which be cba 
become usually kn^wn. 

TAesi^er^ in st^port of the rule^ was stop- 
ped by tne Court, 

LUiledale, J. Upon principle, it makes no 
difference, whether both the christian names 
are given by initials or one name in Ml and 
one mitial. He is described as " William A.,'^ 
and bis name is " William ArehibaU.?'' The 
bail bond must therefore be delivered up to be 
cancelled, the defendant undertakings to bring 
no action. 

Rule absolute.— d^ifcii v. Barker^ M. T. 
Not. 14th, 1831 



RXCHEflUER. 
Qt70 MINUS. — SEKYICK OF PROCESS. 

The afidwi o/terwce efw^teu must either 
iiaie ihai it um9. served persMaiijf, or the 
particular circumstancee of the service. 

Plait shewed cause agamst a rule obtidned 
by Godson, for setting aside a ^uo minus, and 
aU subsequent proceedings, on the ground that 
no process had been served. He produced an 
Affidavit stating, that deponent had served the 
process at the hous^B of the defendant, at five 
o'clock in the afternoon, on the 14th of No- 
vember. 

Bapleu, B. said,, that it was usual either 
to state m the affidavit, that the defendant was 
" personally" served with the process, or the 
particular manner in which he was served. No 
statement was here made that the process had 
been served on the defendant at all. It was 
therefore no service. 

Piatt submitted, that as the defendant had 
requfred all proceedii^.to be set aside, which 
be was not entitlelto as](, the rule o^gb( to be 
made absolute withaui costs, 

Buyley, B. You have shewn cause against 
•n he asks, and therefore the rule must be 
made absolute witii costs. — iSruhtm v. Carru* 
ihers.'-H.i:. Jan. 24th, 1832. 



BANKRUPTCY COVHT OF REViBW. 

OVNCUL ASSIMinBw— iMlliaTaX..*^00«IPBII-* 

8ATIOK.' 

The commissioner, has a discretion^ wheth^ an 
ojfcj^ assignee shall or shall not be ufh, 
pointed to a bankrupts estate y 

Tne commissioner having appoiniedun offici^l^ 
assignee, the Court would not rem'*^e hiik^^ 
there not being a suj^cient ground sheufR^t 

i /Although the commissioner y in ^u^tpoiuiing* 
im, stated thai it was imperafive sin hjm 
to appdint an ojftcial assignee^'] The Cfiurt. 
itill reduce the per centage of the oJSciai, 
assignee if it ejtceedufofr compensation. , , 
The Court can remove an official or other as^ 
^ ^f^gj^e, nfikout appointing another ^ 

This was a petition by tk ass^ees, praying 
for the removal of the official assignee who had 
been appointed by the commissioner to wbOm 

BMoMSon of this comnussion of bankrupt 
I beeiP transferred, the commission having 
been issued be^re'the' new Bankrupt Court 
Act came into operation. The commissioner 
had held, that the tot m^de it imperative on 
him to i^poiBl-an officisd assignee. The peH- 
^ tipivRV<8tated, that before the Bankrupt Act 
came into operation they had taken possession 
of the bankrupt's stock, and had made arrange- 
ments Ibr tftie sale of it. That they were ready 
tpMfthe2a/. which bv the act werie directed 
Id bftiiMd by the offidal assignee out of the 
assets, but thnt the appointment of an official 
assignee would create considerable expence^ 
andnot be of any service to the estate. . 

1V&. Su*ansioh, for the petitioners, conteiyiea 
tikat-^ds- Court had the power to remove an 
qiSsM Umng ktt, and that a Efficient case had 
beenteade by the petition to induce the Court 
to revidce tiie appointment ; in this case, he 
begged to say, that (his application. was not 
mafesm the ground of any personal, objection 
to tne official assignee. 

Mr. Rogers, for the respondents, contended 
that the commissioner was bound to appoint 
an official assignee, and that the discretion 
given to the' commissioner by the act only ex- 
tended to the selection of one of the gaentlemea 
who were on the list of official: assignees. . The 
Court coukL only remove an officud assignee 
for tihe purpose of another being appconted, 
which was not the object of the petitioners^ 
Per Curiam: The Court has the power to'ois- 
an official or other assignee, without 
'- — a substitute. In case the isffairs of 
^t were nearly wound up, the ap- 
poimment of a new assi^piee might be wholly 
unueeessary — the commissioner nas a discre- 
tion whether he will or i\ill not appoint an as- 
signee, and it tM not a sufficient ground for 
the removal of. the official assignee, that the 
irommissionet thought he liad no discretion ; 
n^rwas it a sufficient ground, tha( such of the 
creditors as appc^ted the assignees unshed 
that an official assignee should not be i^point- 
ed. The other crmUtors of the banknq»t, and 
the bankrupt himself, had an interest in the 
dae admimstradon of the estate. In case the 
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duty to be dbclmiife^ by tK« .^ 

shall not be equal to the per centoffe meution- 
ed u the erden^ tlie Omnt Imm t& poifvr to 
teduce it. The offiekl Mt^nees hsve given 
•ecurit; for the due performaaee of tlitir4r«st, 
«o thai the abuses which have henn liithdrto 
comrtlitted by assignees can no longer prevail. 
The petitioners ought to have shown sufficient 
grounds for the removiLof the official assignee; 
-Hlhey liave not done so, and the petition muat 
be disnusBed. 

Mr. Justice Roie onlj difibred fros^ the 
Aer Judges in tlus, that inasmuch aa the cobk 
misdoner had considered it imperative to ap- 
noint ^ an official assignee, the matter shoiud 
have been referred ba^ to him. 
' Costa to be paid out of the Ci^ilL" ^ 
gMTte Etlh and othert^ in the matter wnovgJu 
$M 0ml friais.^l6ih Feb. 183^ B. C. 
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NOTES OF THE WEEK. 



OENXBAL BBOISTRT BILL. 

Mr. Campbell having propbeed tlie post- 
ponement of the second readiuig oYtbfefik^biU 
tilL the I6lli of April, wit^ a view tp/uie 
af4x>intment of a select conunitteei Sii John 
Johnatone oi^toaed the motion ; but on a 
division the appointment of a committee 
waa carried, and the following OKembers 
were named to form t^e eosunstfeeert*-^ 
Mr. Campbell, Lord Viacount Morpetii, 
Sir John Johnstone, Mr. Idttlefeoii, Mr; 
Blamii«, Mr. Labouchere, Mr. Ayshford 
Sandford, Mr. Freahfield, Mr. John Jones, 
Mr. John Wood, Mr. Granville Vergon, 
Mr. Stephenson, Lord Robert Ghrosvenor^ 
Mr. Byng, Lord Viscount Milton, Lord 
Viscount Sandon, Mr. Portman, Mr. 0*Con«* 
neU, Mr. Cutiar Fergusson, Mr. Spence, 
Mr. John Abel Smith, Mr. Wigmm, Mr. 
Bonhaxn Carter, Mr. William BrougIia:hi, 
Mt, Strickland, Mr. Phget, Mr. Jephson, 
Mr. George Vernon, Mr. Buige; with 
power to send for peraons, papers,^ 4ui4 
records; and five t^reof to be the 



SBWBBS BILL. 



' The Report has been further considered, 
and the BOl recommitted to the former Com- 
niittee, with the addition of Mr. Daviea 
Gilbert, Lord Granville Sometaet^ aad Sir 
William Brown Folkes. 



ARBITRATION KILL. 

The Ootaunittee tm tlDB Bill has 



xxc9Bauis]| covmr. 



On tib^ ntotion of Lord Lyndhunt, a 
BiR has been raui a first time for tike better 
regulatian of the duties to be perfi>nn6d .by 
the officen oii..^e Flea or Commost LiuRr 
side of the Court of Exchequer. 



BXeiVniATIOV or BIBTBS. • 

On the motion of L^ Nugent, leave has 
been giv^i to bring in a ball on this snb^ 
ject, the change of which is coMgned to 
li^ Grampton aad Mr. Serjeant Wide* 
Willi his Lordship. A nteasilre tif il^Bere 
extensive nature was proposed last session 
hf Mr. WHks, relating to Pkot^cASctf Re- 
psfers in geheral; and €ie reason for limit- 
mg tibe present .bill to Births does not ap- 
pear. In. fiuiilitatiog the eatabliahment of 
pedigr«esy a geaend registry of maniagefl 
and burials wowdd hct equally isi| 
; that of birtiis. 



wiTKBSSBS IK B^uirr. ' ' - 

Notice has been renewed hy Mr. O'Con- 
neU, of a Bill for the bette* exMniaatJon ia 
Irdand of witnesses in suits ia the Coat» 
of Equity in England, and for empowering 
tiie Courts of Law and Equity in England 
to grant co'thmissions for taking affida^^ in 
Ireland. 



BKAL PBOVSBTT BILLS. 

The limitation of Aetions Bill, and tlie 
other bills founded on tlic Report of the 
Real Property Commission, went into com- 
mittee on Wednesday l$ist, . and with some 
difficulty were ordered to be recommitted 
on the 16th of Apol^ At t^ nite they 
will haidly pass in the present session^ . 



NEW RBCOBHan. 



MrBraed, M. P., has been elected 9c^ 
eorder of Bamstaij^e. 



. irsw ^upoB. - 

Mr. Joshua Rowe has been appomted 
Chief Justice of Jamaica; 



An8Wen to 'Q i ieri $ $ , 
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ANSWERS TO QUERIES. 



L£9tr or SXMCVT9mM4 
ADHnilSTftATfOlf,— WIPB'8 LSOAGT. 

t. 220, Ml^. 

1. A wife's cAoiei in acdoa go, not to her 
sornnDj; hiisban^ but to ker representa^ves. 
ner^^'s legiicy, not having Veen reduced 
iato posaeBBion, m dearly a diose in action ; 
and B.9 her husband, ean only recover it in 
tile eaMfCity of her administrator.' See ToU. 
Ex. m, 224. H. 

2l a legacy is a ^nfe*s chose in action, 
which, if not reduced into possession by her 
husband during her life-time, he can onW re- 
cove afier her death in the' capacity ot her 
ImJ acrsonal representative, and whien he ean 
ody become^ by taking out administration lo 
her. J. J. Lu 



adverse party. See ToE Est. 250, 251, and 
the eases thm dted. H. 



. «»MtmBa.-*-^Di8TmiBirTMH mm aanvi. 

9.219, mU^. 

1. An executor may pay a dd)t of an infe- 
rior nature before one oif a superior of ivhidi 
he has no notice, provided a retuonabie time 
has Aupaed after the testator's death; for such 
payment, if preelpitaie, would be evidence of 
mod. Toll. Ex. 292. There seems WKe no 
fettled fide as to vHiat is to be considered '^a 
reasonable time," which, it is conceived, would 
be left for a jury to determine^ on the parti- 
cular circumstances of the case. After publi- 
cation of the* usual notice to debtors and cre- 
ditors, and in the absence of firaud, I think 
that an executor is perfectiy safe in exhausting 
the SMets of his testator In discharnng his 
4feiple oottiraet debtii. It must be oDserved, 
however, that of debts of record an executor 
if bound to take cognisance. H. 

2. No period is fixed for doing this. An 
executor muSi use difigence to ascertun his 
testator's debts; and Mving satisfied himself 
of there behig none on B[^cifllty, he may ex^^ 
haust the fund in ^schargmg those on simple 
contract. To the didms of any spedalty cre- 
ditors afterwards appearing, want of notice, 
and fiiene adminittrtiffii may be pleaded. 

A. 



If a ^ytim or defendant be in. Enghnd 
wlien the cimse of action aobrues, ti^ouga h9 
afterwards go abroad, the time of Imutatioi^ 
begfm to run, so that if the plaintiff^ or his re- 
preienttChres, do not suie within six yenrs, the 
statute is a bar. 1 WiU. 134. Tidd's Vne. 
8tii ed. tol. I; p. 16. H.B.A. 

joiiTT rnoM iBtfoRrNorB. w^9}9,tmti. 

I eokicdve that the notice given by 4' B. tot 
tiie miugiag frustae. Is iwit. sv^ffident |. and 
also, tl^U, 'aeti«n dmi^es be niMntuneA 
afcaittst two or three of the partifli jointly^ 
tue partiea to the irate, ilthoiigh truateea of an 
eleemesynary institution, haye signed it, I a|^ 
pmbeiidp. in4he usual wiqr, and therefore upon 
Its ftce thejT are unknown to be connected. 
Their own omds, npt the money of the cha- 
rity, are Answerable fbr its pmnent; ftnd 
notice to the manager is not si^mdenf to ap« 
prise tiie other sBrmfaiff makers of the note: 
But were it suffident for this, notice to the 
surrivors b no noticetothe executws of those 
deceased, and whose assets are liable. A joint 
aetioiu atthough i$ might be muntitined against 
an t|^. parties. If tn esse, can neither b^ 
brou^ against the survivors of them and the 
ex^cmbrs of such as have died, h6r a^insi 
two or more of the survivorB. X. 



hMta 



E3(aeuT0&.- 



fmraKTORT. — ^tai*uation. 
v,2}9,tmti. 



• Aocording to the raodein practiee, no in- 
ventory is exhibited by tile executor, 'unless he 
be dt<» for that purpose in the spiritual eotrt. 
In that case, the inventory exhibited is yeriied 
1^ the oath of Che eorectttor ; but I do not find 
it necessary that the effects in the inventory 
should be appnUsed by a sworn appraiser. The 
provisions of the statute, which requires tiwa 
the inventory should be made in the presence 
of two of the deceased's creditors or legatees, 
&c., have fallen into disuse ; and it has been 
held, that if the effects appear to have been 
appraised fairly, and by peramts tf repute, and 
reouced into an inventor]r» such inventory shall 
obtain credence, unless it be ftdsified oy the 



. PAftiaa nsoisma. p. 22/^. 

I eoAsMer your cerrespohdent T. H. is guitd 
corraeijA hla statement, that 29. Gd, is tiie legal 
sofei due to the elef]^yman for extracts fHyfn 
parish registers, as il has, I believe, been set^ 
tied by act of parliament.* H. B. A. * 

* "' JUSCTOR. — oieoANlst, P. 219. 

Tlte frediold of the church is generally in 
the rector, and there is nothing in the case of 
your correspondent W. M. to shew th^tt the 
freehold is diyested from him. The circum- 
stance of the organ being played in a proper 
manner, and the orsamst's salary being paid 
out of tiie ftmds • of the parish^ will not have 
that operation ; for the fireehold of it, I appre- 
hend, stiU remains in the parson. He may be 
said to be lathe actual ana corporal possession 
oMhe - diurdi, with the rights, profita* m4 
sfpVlenanoes thereto bekun^ar. He there- 
fore, it is evident, can insist on Uie organ not 
bdng performed upon, if he thinks proper. 



pKACTicB.^-DiVi nonJuriMci. p. 251. 

Good Friday, Eastec Monday, and. Easter 
Tuesday next^ are, I believe, dies nonjuridici, 

H. B. A. 

• f ■ — - 

* Our correspondents should please to <piote 
the statutes, as well as cases and authorities, 
in such way as they may be readily con- 
sulted. Ed. 
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QtMHH.-^Migrellaneii. 



QxmsimBr 



tAW OF rKOfamnr Aim eoNTEYAsciscr. 

H'Mie of two Jeiiit teiMintS' J[^.|Ef«^With'.a 
joint power of mpofintBieiit, ports from bis 
eMMe for life, is tbe power extftoniushed? 

O. lit 



. '.-t . r/ 



CflTMANT. — BJ£CTM«MT..-^|CMlKOT. ' 

Jolm Doe . conveyed Bhck Acre to Richard 
Roejaaid coreftantM^witk Urn, Ins'tieirt and 
aiBi|pu» for peaceable -eaiosfineiit. .. Ricktfrd 
Roe wag fleeted, nd died. A^k$,^0kM»t w 
kekf «r MigMe 9/ il^9 ip i^e rt sf i. aijh jieither 
lu8 eaacuton nor adniiinistrators beii^^ naiiied> 
ean they bring an aetioo for the kifinotion of 
tke above covenant? . J.J. 



COI^HOLD TEU8T. — ^ADHlSBt^^. 



'**» 



A testator^emed copvhcdd lands, to trmtees 
t0 sefi ; I ^iiprehend * they take . no estate : 
therrfore qan the la»v cim4iel them to be ad- 



mitted tenaato ? 



-^i 



J.J. 



GAW0SLI.I1I0 DtflKDS, 



Does cancelling a deed .direst an astat 
provided there does or not'renioia\^q||Cki 
evidence of due execution. • .^.^'.if'- 



APPOiNTMBNT. — COM8IDBRATI0N. 
Your correspondemt J. C. G. (p. 78) sup- 
posas natural love and affection to ba 4 good 
eontideraticRi to raise a uae tp a daiOMer^s 
husband. If he will quote any avtliomy, itr 
point out any case bearing uppa this point,, in 
support of .his position, he wiu' m^ch mif^ 

J* J* 



OUTSTAHDIirG TBRM. — BANKRUFTCT. 

^W31 ah outstanding legal estate pri^tect 
agidnst an a(;t of i)aiikruptey ^ J.J. 



• of spirits sen.se, and virtue, onght ti» £tand 
' furtb, it is the presteut, I ain informed, that 

you have attended some comttry meetings, and 
are on some aooMnittees.'. Did you find itne- 
cessaryxir convenient to sppik on the siaie of 
the nation ? It is « nobk subject ; and with 
yoor knowledge, as well as judgment, you wtU 
easily acqiiire habits of 'eloquence ; but kaSiU 

• ihey are, no less disn playing on a musical in-' 
stniment, or handling a pencil : . and as the 
best musicians, and finest painters, begin witb 

. sometimes playing jotxt of tune, and drawing 
out of proportion ; so the greatest orators 

• muBT begin with leaving some periods* nnfi* 
nished, and, perhaps, with sitting down in the 
middle of a sentence. It is only by contmued 
use that a speaker learns to express his ideas 
with pl'ecision tod soundness, and to provide* 
at the beginnini^ of a period, for the conclumon 
of it : but to this fseilny of speaking, the halnt' 
of Writing rapidly contributes in a wonderful 

, degree. I would particularly impress, this 
' truth upon your mina, my dear friend, iMomse 
I am tully convinced, , that an EngUshman's 
real ii^portance in his countiy, will always be 
in a cpmpbund ratio of liis virtue^ his know* 
ledge, and his eloquence > without all of whidi 
qpuitiea, little real utility ' can result from 
either' of them i^j^Art: and I am no less per- 
suaded, that a virtuous and knowing man^ 
wlio has no natural impediment, ma^ by habit 
acquire perfect eloqaenc^e, as certainly as a. 
healthy man, who has the* use of his muscles,, 
may learn to swim or to scate. — Lord T^gn-] 
mouth* t L\feo/Sir ftUUam Jones. 



) '. 



MISCELLANEA. 
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SIB W. JONCa TO LORD ALTHORP, OW TQMiC 

8PBAltfN0> V**-: 

[The following'is an extract fron*' a' l^er 
written by Shr W. Jones to Lord Althoq^ ia 
1769]. 

May I congn^tulate you, and our country, 
on your entrance upon tne great career inf pub- 
lic life H' ' if there ever ^)^as a .time when, men 



MR. Kor. 



Three gmaieiis. at a lair left their, mmef. 
with their hostess, while they went .to trs^nMOt 
their, business. A short time after^ one of 
thepi .returnedf and, under pretence t)iat dbey 
ha4 9!Ccasion.foi: the whole money, i^soeiied^ 
from the hostess, and made his escape witii it^. 
The other two sued the woman for deUve4ng 
that which siie had received < from the Akree, 
\ before the three deinaud(^ it. Th^ cause waa. 
I tried, and a verdict found against tiie ^oinan ;. 
when Mr. Noy (afterwards Attomey-()eBesaI: 
to King Charles I.), then making his first ap- 
pearance at the bar, desired to l^ feed by h^, 
because he could not plead without it. Me 
then moved, in arrest of judgment, HuX he 
was retained by the defendant, and that the case 
wal^ this :—^ The defendant hath received the 
moae? of .the three- together, and eonfesaea- 
tjiat she was not to deliver it until '' the same 
iSiree demanded it ;'/ and therefore the money 
is i^ftdy: let the three come,, and itahafii be 
paid. This motion altered ^ whole coiifse 
of proceeding, and first brought Mr. Noy aata 
BOGce. 
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" Quod magis aA no9 



Pertinct, ct nescire malM^st^agiUmnt.'* 



Ho RAT. 



THe JUDGMBNTB OP LORD C«AN- 
caSLLOR BROUGHAM. 



Wb lam uprated with some impatieace far 
tike repcfrttf of 1^6 judgmente oi the preaent 
Lord' Chimoelldr. *It is by his deeisions 
t^t the real merits of a Judge are to be 
appreciated; and the temporaiy politics of 
lihe day are trifling and unimportant in com- 
pvrison : it ia ofl the judgment-seat that he 
ia 16 Mek and find his true .feme. Itis dif- 
feuh to estitaiate the judicial talents, and m 
particuhirth^ ttt}enti9''of equity judgies, ex' 
tept by their rep^^rt^ decisions*. We hartf ' 
but little fiuth' ill Hia 6pihloii of tfaase con- 
oemed In a caused of &e manner in wluoh it 
has 'been decided^ - lliey^haye/in almost 
every instBoice, m'liadue bias on one side 
or the other, ityir- so easy to persuade 
one's self of the juadce of a paiticular view 
of a case» and the' mjustice of another; — 
the feelings are so very liable' to be undol}^ 
influenced by the laudable interest lehich is 
taken iioradyienl:, that we are always inclined 
to diatmst the ready opuion aa to merits oji^ 
dements of a- jwi^nent; which axe always 
offbred by* those t^ikierhed in a cause. We 
prefer waiting until the report appears, where 



witLtbe specimen here given u^; and while 
we frankfy own that we iiave no expecta- 
tion that all his judgments will bear exami-. 
nation as well aa.theae> we> cannot help. 
takteg our humble voice to exhort hi&Lord- 
di^ to consider his. judicial as his most im- 
pMant. duties, and to exert the extraordin- 
ary powers of his mind, not only to the 
dmpatrh of his business as a judge, but so 
that his decisions may be " the lights and 
' landmarks !\of the practidoner and the stu- 
.lient., •• ♦: , ^ • 

llie first of hsB decisions is in the case of 
^i im r kman %. Ireland, p. 250, which re- 
-iatont^ tbe.doetrine etf election-. . The.Lord 
tX hwaoeU ofchad to'choase between a decision 
of Sir Thomas • Plomer^^ on the one hand, 
and the House of Lords' jccmfinnation of a de- 
Goreeof Lord firskine,*: on the other;, and 
ibe- (approving of the. decision of the present 
Vice Chancdior) decided in favour of the 
i n d kn i fti d down by the ktter tx^unal. Tlie 
coirectness of this, decision is farther con- 
firmed, by the unreported case of Noj^ v. 
Wetherell^ a note of which has been gLven 
hy our reporter.^ It seems, however, to 
he in opposirion to the decisioji of the Mas- 
ter of the Bolls in Johnson v. Tefford, which 



all the circumstances are stated by disinter- immediately precedes it in these Reports, 
estcd penons^ and ^hen we have fufll mate- > The case of Bird v. Hustler; p. S25, is 



T]ab.'lc>r fiMriniikg an f>p|aion. 



of forming tome eMimate of the' judicial' ca- 
pabilities of the present Chancellor. In' the 
last number of the Reports of ^iessrs! Rus- 
aell and Mylne,* we .have fotir ' judgments 
delivered by him; which, although •' sent 
into the woild before their time,^ we do not 
think axe ** but half made up.'- We mer 

in ;£act happy to say that we are satisfied 

■ . - • ' -■ • ' ^ - — 

« Vol, 1. Part II. Saunders and Beoniiig. 
NO. Lxxin. 



on the coDsti:uction of the. ^3th Order of 



Wehttvenowaho^l>Qrtontity afibrde4s%4'-<Api3ibl828; a|id decides that it does not 



fppiy .to amei^dmenti^ mlbde upon exceptiona 
to the answcar beitig sdlMaitted to or allows* 
ed; nor to atnendmeiltB. before any adswctf 
18 piit' in. ' The 'Grader, as revised on thfe 
23d of November, 18dl,^ is in conformity 



.^mf 



}tMadiY.JiCea,J^G.5M. 
c Tjkelltuorky.Woofford, 13 Vee. 209; S. C; 
1 Dow. 249. ...... . 

<»l.L.a205. 
^^nir'i p. 59. 
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The Jndgmenis 0/ Lord Chancdhr Brougkim. 



with this decision, uid settles the pfaqtaoe 
oa the point. 

Thecaseof iSA^WAi y.Vatukrhorst, p. 847, 
decides another important pijaetieal point — 
that if in the Master^ Oflice,. under. th^o^^ 
mon decree in an administration suit, a cre- 
ditor applies to prove a debt which is barred 
by the statute of limitations, and the exe- 
cutors refuse to interfere, any party inter* 
ested in the fund may set up -the objeetion 
of the statute. ] 

But the case which gives us the best op* 
portunity of judging of the Lord Chant#-^ 
lor's judicial powers is that of /mm* v. 3Mi, 
p. 255, to which his Lordship seems to 
have given the greatest attention, «nd 
which he, as it appears to us, has decided 
on the true principle. The main question 
was simply, whether a trust for the pay- 
ment of debts, in a will of personal estate, 
will prevent the operation of the statute of 
limitations. The Master tfi the Rolls gave 
his opinion shortly, in these words : ** Ifce 
law does not permit a testator to create*^ 
special trust of his personal estate, so as to 
withdraw it from tiie administration of his 
executors ; whatever he may attempt to do 
in that respect, all claims must nevertheless 
b^ made against the executors, and trustees' 
named in a will can receive only the resi-"^ 
due, after aU demands on the persom^ es- 
tate are satisfied. The debt of the iMMli^ 
being therefore to be chuaicd ageutt^iM, 
executors and not under the tnist, is bteed 
byithe statute of limitatians.'* 
. fVom this decision there was an iqipeal to 
the Lord ChanceUor, and he has given a 
very elaborate judgment on it, part of whidi 
we shall extract, and we tibi^ it well en- 
Jl|led to praise. . .^ • 

''The importance of this question wHl be 
obvious, when it is obsenred that most men's 
infills contain a clause which affects their per- 
sonal piwtrty, just in the same way as is oone 
here^ a|id thc^ iherefore give exactW the same 

SrptectioQ to their creditors which thiH will 
oesf with this diffisrenee indeed, that here 
the intention is oiuph more strongly marked 
bv reason of the mistake, the testator having 
clearly meant to keep alhre his jfebts as iMnS 
his freehold estate, and it being beyond dupnt^ 
that the dedse woiiid have kept them alive had 
a real estate existed. The consequence of this 
ddctiine .would be;, that this very ordinary ex- 
pression in a will, which where you seek only 
to affect the personal estate is superfluous, 
would prevent the executor, not from pleading 
the statute at Uw, for of that defence he ipay 
still avsul himself, but from taking advantage 
of it a^iunst a suit seeking to charge him wnh 
assets m equity. I have looked with carp into 
all the cases, m search of light upon the shb- 



jeety and I have also i^iplied for asststaaee ta^ 
very great and venerable Hring authority. 
[His Lordship then stated the cases, and pro* 
ceeded.] There is another, coQsidmtion, not 
nmok xifened to in the argftaj^ent. Are #e 
not bound, 4n ^^onstmin^ a will/ rather to pre- 
sume in favor of that view which nukes eadi 
clause operative, than of that which leaves any 
clause wholly inoperative and nugatory? U 
the clause charging debts on peraonal estirto 
be not taken as meant^ to exempt thfti fpoit 
the operation of the statute, what meaning cab 
you possibly ascribe to it? .Thd-wwards a^e 
natural and sensible, i^ they he supposed ta 
mean * I desire that the statute shaa nos nm 
against my debts ; that no advantage may be 
taken of tne unconscientious i^ea which only 
bars the remedy, but does not put an end to 
the obligation.' Unless you suppose this tp 
be the object of die clause, it fails of all efiecy 
it isHmly saying ' Letiqy debts he pai^ as thcs 
law will take care to do, whether I desire it or 
not — ^nay, in spite of my desiring the con- 
trary.' I cannot, without violence to prob^ 
bilt^, suppose that all men, professtoiMil as 
well as laymen, have continnea for so long n» 
time to put this .clause into their wSk. when 
they have no real property to dispose of, with- 
out any sense or purpose. That would be to 
reject the words as devoid of meaning; whereas 
the rule is rather to adopt that constraetioii 
which will give force ana effect to every part 
of the instrument. Coming, however, to that 
tq^on which chiefly the argument must be nut^ 
--that by a trust for payment of the debts^ 
you convert the creditor into a catui que trust, 
and that, as between- hiin> and the-trustee, time 
shall not run to create a bar,— it was said, and 
his Honor seems to have been pressed hy ^ 
argument, that a trust made by a wiU of per- 
sonal estate, for payment of a testator's debu, is 
to be deemed an act whdly void and contrary 
to law. Now, I hold it to be one thing for an 
act to be merely nugatory ; another^ and a very 
different thing, for such act to be wholly illegal 
and void. A man may take in one way what, 
but for a particular provision, the law would 
have given him in anoth^*. I cannot say that 
sudi a provision is absolutely illegal, thoug)i it 
may be altogether ^nnece8sary. When a per- 
son merely orders that to be done, which, if 
he had not so ordered, the law would have 
done for him, he does not come under the de- 
scription of giving a direction which is void as 
being contiurv to bw. Some directioas may 
Ik imagined that would be superfluous tn^es- 
ifeot of the nature of the debt ; otiiers in. res- 

Ssct of the fund on which the debt is charged, 
f the fqrmer kind, would be a firoviso that 
specialty debts should be paid out of the free- 
hold estate ; of the latter, the clause before us 
is an example. Other dh-ections, again, «re 
superfluous, not in respect of the fnnd or the 
species of the debt, but the quality of the 
oebtor — ^the situation and drcumstancfls of the 
person making the wiU. Thus, a trader within 
the bankrupt uws and the 47 Geo. 3, would do 
what is superfluous, if he charged his simple 
contract debts on his fre^old estate ; thol^ 
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ivkk resfiect to* peiiim iM witfib t^oae laws 



that «tiitace it would be oHMiwiae. In liie perior Court should be returnable only in 



case put, the act of the trader is superfluous ; 
but it IB not illegal, nor is it necessarily void. 
There ia a <fii^srence, it is true^-ihat the remedy 
is aomewfaat Afferent under the trust or chaijre 
abated by such clauses, from that which would 
be ^veo if the matter were left merely to the 
Operation of the Uw. But stili what is done is 
anperflumu ; and yet it is dear that, if a bond 
4el>t were charged upon his freehold estate 
1^ the will of me obligor, although in the 
^rdinaiy ctee ^adsfaction would be presumed 
after twenty jrears, aS counts, whether of law 
#r eqvity, would hold that even after thirty or 
iorty years had elapsed, the charge twik it out 
*f the operation of the nde, which has become 
by analogy, a sort of judicial period of limita- 
tion. And so, I a]^rehend, if a trader charge 
Upon iiifl freehold estate debts against which 
ihe statute has run, though not at the date of 
his Mrill, at the time of his decease, his debts 
will, notwithstanding both the statute and the 
Buperfluousness of the direction, be payable 
primarily out of the personal, and then out of ■ 
4uB real estate, Just as if the six years had not 
emired, or the direction had been operative in 
6ther respects. That the superfluousaess of 
ihe direction does not prevent it from keefai^ 
a debt out of the statute which, but for such 
direction, would be barred, is dear from vari- 
OQt cases." 

Hiis we tibink is an able judgment, azidj 
aettlea an important practical rule. 



piaotiod grievance liMU; the.writs in the Sa- 



Tenn.' It may be supposed also, that the 
Gofonty Cknurts weve in more use than they 
^ye been in recent times ; and probably 
some of the minor cases were speedily d^ 
posed of before those tribunals. 
- But whatever may be conjectured of tiie 
nature or urgency of legal business in an- 
denttimeSi it is now manifest that increased 
fpicilities are required to satisfy the demands 
i9ff the commmiity ; and it seems to us much 
tatter that these " suitors' cries,'* (as one of 
^«:ieonet|MSidents termed them) should be^ 
heard and answered by the proper autfaori^ 
ties, than that the evil should be suffered to* 
remain, for fear of too much reform, until 
the whole system hJl into disrepute, and 
men become dther indifferent to justice, or 
sedc it by other means than the regular 
course of law. 

:•' A diange in the matter adverted to, seems 
nowmore neceasary than ever, in conse- 
Equence of the limitation under the new rules 
hi regard to the time for declaring, after the 
service or execution of writs ; and we agree 
with a correspondent (the rest of whose letter 
we insert) that fidr dealing towards a defend- 
•oit might be sufficiently promoted by allow-> 
Ing him fourteen days invacation after the 
retai* of thewrit before the next step were 
ftifam. and within d^t days after which 
he d»ddJ]0;.eompeUed to plead i thus af» 
finding three wedcs ' before any heavy ex- 
pense were incurred; but to stop all pm- 
ceedings, except. the writ, during tlffee- 
fourths of the year, is manifieBtly a premium 
to fraud. • ' ' 

It'is well known that persons in embar- 
nased drcumi^tances, instead of coming td 
an earl3i^arrangement with their creditors, 
postpone the " evil day" by promises of 
payment or promiaaofy notes, and idly look 
forward to the long vacation to enable them 
to retrieve themsdves. Whilst, on the other 
hand, the creditbr-pknowing the delays to 
which he is subjected in. legal proceedings — 
submits to every kind of miposition rather 
than enforce the tardy retnedy of the law. 
who, onbemg ixnured, are tdd they -^riQK-h -' We trust the time is not iut distant when 
^rait many monihis before any steps for ef^ ^ '^BMe' inodngruitiee will be at an end. Let 



•*«-• 



GRIEVANCES TO THE PUBLIC AND 
TPE PROFESSION IN THE COM- 
MON LAW COURTS. 

No. III. 



ABTUKKS OF WRITS IN TEBK ONLY. 

lir the whole course of the administration 
€»f the law, nothing can appear to be more 
extraordinary to persons seeking to enforce 
^eir rights, than the practice of confining 
the return of writs to the short period in 
each year during which the Courts rit ta 
Umc^ Lawyers, who are accustomed to it, 
littie appreciate the surprise of thaae 



fectual redress can be taken. Indeed, to 
£nd a reason for closing the doors of Jus- 
tice during nine months of the twelve, we 
must go far back into past ages. 

At a time when there was compaiatively 
Ktde of any kind of domestic trade, and Mil 
less of foreign commerce, and when the 
fluctuations of every kind of property were 
very limited, it might perhaps be no great 



Ihere be ho impediments in the way of the 
suitprs' af^proach to the Courts of Justice ; 
let the le^ sinecures be abolished, and due 
remuneration be afforded to those who dili- 
gently aild skilfully perform' the labour ; — 
and we shall then no longer hear the com- 
plaints alike of practitioner and client, now 
so frequent, of the present condition of the 
law. 

Y a 



, The ^real^at grttnivce to wblcb Ae prafte- 
^n- b Bt ]ir«wnl subject, hi tbe coune of 
pnctice. Bppeara td be tbe lou oT time,ait<I 
oM^tdtv ot obtwihf ft btariifg;, np«n a turn-' 
raoiu. - It wu QiMlmMml, wben 1b4 ti[t]i Jwlfc' 
wu app^Mefl hi > efccb oPl)t« Courttj tw <Hf ; 
ofthe ehirf objects for %bicb Aefwere uk 



We milrimn Hie (cAtnring Unto flrtw ■ '^jrs, iMd tlni deHtered orar in Oe uae 

Coneapoadent, rcfaitive to the — ?t^ H wm wMdn Mo oAhMs aftv tt «m 

aBXTicR or wnn. 
As Lord Tekterden ii Ukh^fltapi for Uit< 
iiiil«tii)g the _prMtice «( Ae dHTerent So^efM 
Courts, allow Die to ftdd to ttie Miggestion of 
one, of your correwoadentt, that a .provigipa, 
duqildbe tD^&ior,\[i.t*ert!icenfieriU. $u»I} 
leaving 4 copy at tne house, witli: one of the 
membera of the defrndant'i funlly, M 

Va be snffinent. Attprniei are allov M' 

Bv« sluBkus for aervice of A writ, for ^ IT 

die ddMimiit U ahy and hli p<non ui i^ 

sa ■ttoratr'a cLetfc ii IVeqiunlly oMiR 3^ 

K doMn or twenty tisiN, mm fretr k 

great diMnce, before ttte aervicc can be made. 
—^ Q,P,P. 

FRES OP'OBFICK. 

[We wilHwIyiiuert a vindication of the fees 
taken at the Judges' C^amben, tlie Prothono*- 
tariet' Office, &C.3 

I tUak your cvrMapondMit, who umi th«> 
MmeuilisJaaByMiCi*"T(>iig 



(hat tlM ivitm' ckrlu cbo^a the aaBw fa*. 
BiuBmoiues, &c. noH, a» wbQa-tbe.dutiBi vnv 
attached. The . charge used to be for a Mini' 
mons, in term 2i. ; in vacation ^f. j fn the 
KiBg'e Bench the dnty was 1 f . : and the cbarres' 
now are, in term 1*. ; in Tacation it. ; wbiEti I . 
difaikare tbe proper chwgat. ^^^'v 

Tte cha^ for mterin^- itl«M in tlK Gm^ 
nuw Ple»i aspoon to be right, a» tiiqr.are eih- 
titted to a charge of it. ¥pon tiie cstry ut^^. 
Readings (in tbe roll. 

Your correspondent ^. ahouldwM, T tludf, 
imarrel with tne trifling fee cfav^tMl by tbe 
cletl at the Bill of Middlesex Offiee, forsMVcfci 
ing the bdeoi made bnr him, -aa that fn ia onb 
' " " of uioae lAo'daveio aoarct 
ter of great-coB* 
) them . to *»""■■"* the- book, and 
aavea much timet besides which, when you fiad. 
the number of tbe precipe you are loaUng-^, 
tbe precipe itself is prodncedinthout«ny extra 

^ee; so that the W.? '-•■" — =-- '■ 

ug, a lefal fee for 



eliuMted, I bflUere, of ui 



fee ;' so t(at the 6rf. denMsded is, strictly nwafe- 
1__ . 1 1 t^ fc. «„- .b. «i^ of ^«. 



i^sPBDiiiO!) AT tH* puhlic orriczs. 
The complaint of B. B. C. against dbe Cfaj. 
rograpW'i Office raigkl, -with equal proprif ty, 
have l>eeD ^fplied to idl the offices throusb 
>^ch a fine paasM \ tit. the AlienatiODt wi' ' 
turn, <;:nttoiBnnimi,i«dKiilg'*^verOffie«r' 
in cwb of 'a^iok Aa bostoMS i* don» 'n two' 
nlnue» tf VKpatfliMi b paid, but if not, Ae 
fine ia detained two dtfys. The wont of atl i« 
tka Retara Office, where the clerk professes to 
attend from eleven to one only ,- yet I have 
often waited till half-paat elcvej), or netfr 
twelve, before be has arrived. The clerk, on 
the writ of coveDBDt beinr handed to MiM, 
nMH-ke mmI enters it immediKtdy, aad ask* If 
expediiMn it required « if it is, on paying " 
fee-, the writ of covenant is handed over tmi 
dlately ; if not, it is put in a buv, detained 



pmntedm4, that the Ch|unber |W«M ul^ 

benoreregidarlyperforEq«d( MflieTC seem*' 

rae to be as Aiuch de^ay ana jnconfeaienn' 



BOW as ttiere used tA be. Formerly tbe indge- 
naed to appoint to be af. cb^bers tH «k*to, 
be there about a'qnUler before twelve, and^ 
leave a)>&nt'twe, whether all th« tmsineM waa 
ifisposed of or wA; it is the same now: yf 
dmf an attorney, UteT aHe^£ng at eha^»«rs 
for, npdn tin avei^, fiVe h<turs„ gete'Mo 
summons di««Med S(, for wUch attendhMjea 
he is allotred 3r. v.. Or; as ad w«t,' 1«. M. 
"P." 
ATrmiitMO* M cojuxaau^OK miMMHMBa.. . 
In leokin;; Ottr the Irtter on the «abf ecc of 
fee« given to attorney! in tbe Commoo Lna* 
Courts Cp. 959, nfA. I was partJcnluly at^ 



tracted bv the item for ^irtn^ing t X 
whi^ inninged upon t~" "~ -^-»-- 



ot flutee S H— I 
diupV, occupymg Hie same number of bonia 
eaeh day, for wliich was pud tho ~ visual -tef, 
3*. 4^. Thi«, Mr. Editor, b a gubjMI oftrom- 
ipUtii, n»de net oidy b^yoW coTTCmondent, 
Durgeaatdly by the profcumi, -snrf wfaich-f 
from painful experience esa teMj. This leada 
n« t6 reflect on tbe pnlU'cause of AM.eryL "i 

It is not lo'niwdi the lengA of tim^ PF?*^ 
Buily occupied in attending. on summansei, of * 
wtueh I complain. However annoying It may 
be-to be for an hour or two erammed together 
•nd wedged in, almogt to suffocation, in what 
areAlled Ae Judges' <Aamben, yet it is but 
fur to take the chance of whatever number 
may fall to one's share in making out the lilt : 
no inridioua feelmg tt txcited hma one Indi. 
vMnal traai^ressii^ the bouid* of joaticevM 
•qneeiiiut m before his turn to obtain an 
«rder. So for aU may be right, and consistent 
with propriety. But tbe most objectionabl; 
practice is that of jMnnitting barristers to con- 
sultation with tht Judge, for an hour ot more, 
-amidst all the summons^, and taking the p(»- 
ctdanoe of every oAer penoo, wMuat teimi 
Ii any attmerical order. Hie aoUdtor mote 
'tnm it was to enter, must now be oon^xUed 
(to wait, and amuse himself in the interim in 
.the best w^ be oan. 

Not long ago 1 ^-as summoned 10 attend 
"befbre a Baroii of the ExchCQueri Owii^to 
rather a late number, 1 was obriged to wait Mr 
more than an hour with my opponcilt : Al.ihe 
expiratioD of Hiis time, the partita who i«tm^ 
:itt»tely precedett w were already wi^i the 
'Barm, and we rongratulated ourselves that 
wiihin half a bmniXe. we should in like mann^ 
mi*e our way-in andappearoefbre bis 'Lord- 
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shipy tnd thus be iieleMed from our coatee- 
ment, — when the nnwdcome words '' Make 
way for eonumtA,'*' were heard in tiie ^Kataace. 
Another miaute would liggtt aared Hi. Hie 
only consolation I had in my disappointment 
was, that either the consultation would be 
aliQit, or. that some otbivr came, wlwther 
forensie fr ph|ikaL nif hc ,vggb him to take 
his depaitare. An hour, howeter, passed by». 
dm we were still staling with our backs to 
fhff ^MT^ott^ not ^unlike two mutes at a 
fnneraT, excepl that we were real^ not merry 
momtiert. Not a gleajn .el hope as y^t ap« 
0Mred---T grtw fretftd and nemloua. The 
m|^t suit of hearen was shining over ttie 
inetronolis, and by his feeble rays, that wiiSi 
dHicmty werd struggling to penetrate the 
murky atmosphere of that den in which yv€ 
^rere nnmured^— I behdd the bhink, (Bscob* 
tented, and impatient countenances of others 
b shnihr thraldom with myself. .Haying 
detained us '.for an ^o^r and three-quarters, 
and Arrested the business of some twenty or 
fliirty attorneys^ he issued fbrdi with the same 
self-'salkfiKtion as when he entered^ and witih- 
out seemUig'to £etl the least remorse for bar- 
ing thus incommoded so many men of busi- 
ness. My aifair with his Lordship did not 
eeevtfj more than five minutes. 

Now, Sir, allow me seriously to.ask you. Is 
such a practice as I hare just alluded to, right? 
Ought such proceedings to be tolerated, and 
th<j profession to be thus interrupted in their 
attendahcesi^fry eoua^el who may wish to ew^- 
salt with hu Lo^dAi^. tf they must hold 
ikktir tx>9sultatieQjB^ n&y dioold that part of the 
day, of all odiers, %e (diosen, when the Judge 
comes to chambos for the enress purpose of 
attehding to suaimonses? Uno otner oppor- 
tunity but fliif is afforded tiiem, let them take 
Aeir tum'iwith others. The time of an at- 
torney !s in some instances more valuable, 
than that of a banister. It is high time* 
tiiat a reform should take place in this par- 
tienlar. Some other part of tiie day ought 
to be devoted to consultations, and thus a 
evU wQvid he avoided. O. Q. 
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WHAT WILL BK CONSfDaau^' VVVKT. 

The folloinng case is of cwnsiderable falter^ 
est See also (?«/« v. tftfwa, 3 P. Wms^ 390^ 
Mikm V. Jvcktany II Bast, 612: BdnlM ▼« 
fFoimeile^, 4 Bast, 6$. "^ 

M&mtii»g' had obtained a vide, calEng on the 
iMatSff u» thew caase why tiie judgment and 
•Eami^an in this case should not be set aside 
o& . pityaieat of the 1ml interest on 200/., aad 
casta. It mpcared that m M17 1829 «be de. 
fendaat i^ed to the phutiff, to kad him 



200/.: the plaintiff consented r aad tke 4a- 
feadant afterwards gave him a ivamMof at- 
lomey for the paymem of dQOl, by three in- 
ilalments, on ^e following terns ; ate 100/. 
to be paid on Christmas-da^ then neart, if bo^ 
parties should be then living; the furthcir 
ma of too/, oil Midisummer^y 1890, if boA 
ahoidd still heaving; and 100/, more on Christ^ 
«iae-day 18^> if both should be ttving at that 
'^ ne. ne judnnant yrm entered up, antl ex^ 
:utjon issued, for the last 100/., the two other 
Bt^lments. hjMring been paid, and both parties 
kVtog survived Cliristmas^y 18?0. The 
. la' was obudhed on the gropund, that the 
^ntract above stated was merely a cokmr for 
nnry. 

In awwer to thii^ the plaintiff rnvne that he 
eoBsidered the tiaafactieo ta^be a Uat nsk of 
his money ; that his own life was bad, and bad 
been rejected at two insurance offices in the 
preceding year ; that the defendant's life was 
also subject to hazard, he being an officer in 
t^ army» tad MaUe to be caU6d hito active 
son^eer; tibait he, the ptalMiff,' fluently lidd 
oftt hia owney an such rid^s, having ao|BBBon 
ta-fvovide for after his death ; aid that eoft* 
tracts of this kind, where a sum of money is 
hazarded to produce a larger simi than jHin^ 
dpal and interest, if a certmn event happen 
one way, and to be lost if it turned ont the 
lOtltfr, were, as he understood, often entered 
lata in thacity of ifondoa. 

Sir ^mtei Scarhfi and Ohimneii shewed 
«eiMse in Hilaiy term. This bargain was in 
^he nature of a pen Mi bond, which is not 
lllefliph6we«er mud th^ terms may be, Cheitgr- 
fiHd V. Jtmum, I'Atk. SOI, in which all the 
cases^ bearing on this subject were reviewed. 
shemm Uiat wme 'money is advanced on a reu 
and'ftur continfengr, a eantraet of Shis kM 
ia.net nsmrioas. The ptincqpal iiere was in 
jeopar^, and the nsk obnsideiable. T^ 
swement that this is a commen way of doing 
bminess In the city, becomes material when 
the qnestian is, wnetiier ^^ contrtict stated 
waa a reel one of tnAf a colonr. The mere 
cisramBtaaec of tha delbada&f ahaving asked 
for a loanintliefint inatance, is aaimportant^ 
the contract ^Itimaldy jnade mail detonuna 
the real nature of the transaction. 

The ^iiarw^ Generai aad Mannings, contrh. 
The question is, whether thjs was subi^taaUy 
a lUV <^ a sum of money, or a consideration 

a^hJated far the {M>earanoe p^ it. If the 
m, behif in tha sUja t i a a af a jury, can 
.phiialy seeon the-dwe of this traasaction Hiat 
It is mereftjr a colOfir lor utary, .tiiey «11 at 
once set aside the security^ as in the ease of 
annuities, where they prove to be merely loaaS| 
disguised tinder that form to evade the &w. 
The defendant's beii)g an officer, caa weigh 
little in a time of peaces andtha'cisno douit 
Hn^the lives af balh these parties m^bt havd 
beea jnsuasd iajk the tim&of repayment for 
muek 1m^ than the itifiere^ce between ive pes 
cea^ interest on the sum advanced, and liX¥( 
Lord Tetid$rdem^ C. J.-r-We do not think 
this a case in which the Court can interfere. 
There certamly was a risk of the pxincipal. 

Y8 
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Tllc eonHSaigeney was if either •«£ tb^^^mrties 
happened to die. The rule nrasl be c^cterg^ 
TiTic rest of the Court concurred. v 

Rule discharged.— Jfy/jfA/ v. Chaplim, 8 Bi 
& Ad. 112. 
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ON PROFESSOR PARK's LECTURES. 



•M vam AOMisuaK ov^nn tbwaht foruf* 

BEING THAT OP MA IN RBIIJUNDB&. 

, Few passages in copyhold treatiseft occur 

Wb beg to call the atten^on of our readeit ^^^^^6 frequeiSly thun ttat wWch gima title t» 

to the Introductory Lecture of Profesaof ^^^ article j although the poinT it ttttd««t It 

Parle, which we have printed In theMontW gtill considered unsettled. I projfose to ar- 

\j Record for February. We hare he^^ "^^^^P'^r^P^W^^jS^ 

enahied, by the kindness of thi? learned ttor logfcally, and to add fr<>"J,^f„^.;,^^ /^^ 

euKviea, mj^ vuw *a«%»««w »*» i«^ ^.^.^ session, and other sources, the opinions ot«>in« 

feasor, to give it in a complete and perfect ^f ^j^^^'^^^^ ^^^^t lasers of the pmem 

and the last century upon the point 

The first judicial authority in order of 4ate 
Is Brown's case (1582), C. P. 4 Co. 22, where 
it M'as resolved, " that the admittance of tenant 
for Ufe is that of him in remainder, io t€Si\tkB 
estate t but not to bar the lord ofhufine^ whi^ 
he ought to have hy the custom $ and that tha 
admission of either an heir or remainder nan 
tt solelff to entitle the lord to a fine, his right M 
which 'is dependant upon the custom*' 

In Bullen v. Gaunt, K. B. 1689, 1 Loon. 174, 
the plaintiff's father devised to his wife fo» 
life— then to (?! his son in tail, remainder over 
in tail to his son T.;— the wife, and C. w«e 
admitted— hoth died— and G. left no issue s-- 
T., after admittance, surrendered to the dj- 
fentfant, and %ing without issue, the jjiamtiff, 
uMhout admismn, entered as heir to his fotfaer, 
and being ousted, brouftht^tftspws. It was 
held, first, that his entry was lawful, the revere 
sion having descended to him j and seeond&y, 
that he >vas entitled without any admittance. 

In Bullen v. Lightfoot, in the £xch«|iiev, 
1591, 4 Leon. 9, the Barons held, " that a »- 
, mainder-man might surrender without admii^ 
tance, jf there was no custom to the eontrarfi 
' for the estate of the tenant for life, and he in 
remainder, were but one i and that the admit- 
tance of the particular tenant was that of Mbk 
in the remunder. 



md we shall be able from time to 

Mme to lay b^ore our readers some otlier 

lectures of the ensuing course. The views 

of Mr, Park are at once sound and originid, 

and his language animated and correct. We 

are haf^ to see that be joins with us Af^ 

^ensuring the present system of Itgri Mta** 

oBtion, and urges the necessity of an ^ciat> 

mination, as strongly as our able contribonlr 

"A Cestui fue Trust" has done. ** There 

trill be no con^letc and satisfactory result 

|rom such duties (of a law professor) unt^ 

there is a radical change in the system^^jC^ 

legal education. The present machinery ^ 

80 far as it is indepeadent of llie voltriitary 

devotion and IndividiMl bias oMie stud(M,( 

is a complete ftdlur«f. Nay more,^ it'iTia: 

fraud upon the public, and upon' those', ^ivho, 

iKttmig done all that rests with thm f<^T the 

initiation of their sons or otber rehitives to 

the acquirements and proficiency of prac- 
titioners, take it for granted timt all neces- 
sary means have been provided for securteg' 

that result. * * * Nothing can obviate tftii, 
but the adoption of some authoritative aca- 
ilemical discipline, — the aplprpximalion of 
the Inns of Court, in some degree, to ti^e 
discipline and competition of Universities. 
The idle and indifi^rent must be made to 
feel that some present consequences of dis- 
advantage or disgrace will ensne the wanton 
neglect, of all the puipoaes for which they 
furc supposed to be sent to a pleader's or 
ponveyanoer*s chambers. They must h^ 
compelled to eontemplate the event of e 
total fftilure, upoiH an examination from which 

they cannot escape. In Ihct, the Inne of m^^^i^^^ ^a,^ „«. ^,.« *..«.« , 

Court, or some oAer institution, must be \ /ore the admittance o/theome shall serve^/^ the 

made to take up the real burden and cha- other as a litery or attornment ; and in re^jr 

■ ^0 an objection th^t the Lord would losa ws 



In GyppenyJ Bunney, K.B. 1596. Cro.Elii. 
504 ; and Moore, 465, by the name oi Tipping 
V. Bunney, J. surrendered to JB. for life (who 
was aftenfwds admitted), remainder to C m 
fee, who without admittance surrendered to 
2>. ; on the death of A, the heir of J. ousted 
■ />., for whom Coke, then Attorney Gencrsi, 
5a5^ed that he should have the land, because 
"^Se admittance of B. was^tfi^cieat to vest it m 
C. And Popham, C. J., (with whom Fanner 
agreed) ssdd, "Tenant for life and he in re- 
mainder have hut one estate in law, and there' 



racter of an academical institution, instead 
of the mockery of designating persona as 
^dents, who are only knovn to them as 
audi by walking into the HaB a certain 
number of days in term time at five o'doek, 
and entering their nsitaies with the steward's 
clerk." 



ftne, his Lordship added, •* It seemetfa tome* 
that there is only one fine due upon this surren- 
der, which the tenant for l\fe shsdlpay 6^/hra 
his admittance ; as where the Queen's tenant 
in capite aliens for Kfe, then over, there is bnt 
one fine due ; so here, unless there he an ^pe^ 
ml custom th<(t tm fines shell be dm**' - 



Dissertatumi on Conveyancing, No, III, 



ac^ 



In Cofchtn r. Coichin, K. B. Cro. Eliz. G&i, 
Bftron an<l Feme ' copyholders to tkem and his 
lieirs : he died, and nis heir in her lifetime, and 
without admittance, made a surrender, which 
without argument was held to be eood, Popham 
and Fenner again saying, ** that if a surrender 
be to the use of one for life remainder in fee, 
fmd the tenant for lifa is admitted, that is ofi 
admittance for him in remainder/' 

In Auneelin t. Atmcelin, K. B. 1606, Oro. 
Jac. 31. d^. surrendered ta his wife for life, re- 
anaindcr lo hisf^pn im fee : she was admitted ; 



cM9t9m to wanrant the exaction of a new fine, 
OB the '•dmittatfee to the remainder, and Ihe 
)M<d <fid not divide or apportion the whole 
fine usually due on the admission to the whole 
fte ^between the nartieular estate and the re- 
munder, but took the whole customary aliens- 
ation fine upon the admittance of the particu- 
lar tenant, no further fine was due from the 
person in remainder on its coming into poa^ 
session. Nor did he conceive that the admit- 
' lance to the remainder <»uld be requisite in 
tueh case, as it appears to be of no other use 



the son re/used, and surrendered in her life- ftftn to enforce the payment of a fine when 



that to the plaintiff^ who took admission ^ and 
the Court {Popham, Fenner, and Yeltferion) 
held, that her aidmittance was that of the son, 
Without any other^ the remainder being de- 
pendent upon the particular estate, and making 
9n inw hut one eUuie. 

' These authorities, which, it is observable, are 
triten from every Court in Westminster Hall, 
•not only shew a uniformity of decision, but 
•ecBi to treat the point as clear and indisput- 
able ; and that in the absence of a special cus- 
tom, the general law o^ cojyyholds assimilates 
staelf to wat of freeholds, in holding that an 
catate for life and the remainders over, form hut 
•me e^ute, and as a consequence thereof, the 
admission of the particular tenant was that of 
Ibim in reaMiinder for all purposes except that 
of the fine, if any, which might be due by vir- 



silent as to the amount of the fine when one 
wflajmyable ; hut thtt case of Borne* v. Cahe, 
C P. 3 L6v.306.^1€92), M>pear8 to estalj^h 
the poiitioB, that- in the absence of a special 
•ooatom no fine is aue by the general law of 
flopyholds. The hcU of this case were, that 
ilie lessor of the nlaintiff %vas the lord of the 
tmamor ; that the aefendanf s father, in 1660, 
onxrendered to the use of himself and his wife 
for their lives, remainder to the defendant in 
Jail : the tenants for life were admitted, and< 
l»aid \0i, for afine ; and on their death in 1689 
ihA defendant took admission, and (the land 
•Mng worth 1 12/. per annum) 68/. was claimed 
for a fine, which he refused to pay, alledging 
Ins admittance by that of his parents ; wmre- 
iipon the plaintiff entered for the forfeiture, 
•ad it was held by Powell and Roket, re- 
ferring to Bunn^i eaee^ that no fine was 
dae, mteepi under a epeek! euetomy the admit- 
•tanoe to tiie particular estate being also that 
aa the remainder; and dting Gyppen v. Bun^- 
-wey^ that the defendant's refusal to Mf Ae 



doe I and that if the case submitted to him had 
l^»^ected a tteancy for' life ^th r^nufinder in 
fee therein depending, without any ap|NNatJ> 
ment of the whole ahenation fine by the lord 
between the estate for life and the remainder^ 
or any special custom requiring a new fine 
from the remainder-man, he shouldhave thought 
tlie admission of Uie tenant for life a sufficient 
admittance of the remainder-man, and that 
the lord could not have required a further fine 
^m, nor consequently admission of him. 
Ift Wfntekead v. Jenny (1804), K. B. 6 
322, the lessor of the plaintiff was, as in 
V. Cftek^ the lord of the manor : and the 
casewaSy Edward Jenny, in 1749, was admitted 
in fee, and paid a full fine ; in 1766, he sur- 
rendered to the use of himself for life, re«> 
mainderto the defendant, his then intended 



tae of a special custom. The cases, howevier, %ife, for life; upon n^ch he was admitted 

"-- ^^ * -' ^^- ""— - •- - -— ** #ir Kfe, hut paid no fine ; in 1801 he died, and 

the defendant being required, and revising to 
ftkn admission, the lard seiy^d pioeque, and 
(lapde the lease on which the ejectment was 
oroiight, and the Jury found /br the custom re*- 
qwrtng a remninaer-man to he admitted and pay 
nfine, and also a verdict for the plaintiff, sb!^ 
ject to the c^inion of the • Court, whether he 
vras entitled to recover. The plaintiff's coun^ 
atl made two pomts ; first, that the defendant 
ought to be aomitted, independent of the cuf >• 
If^ ; and, secondly, that the custom being ^ 
good one, he was bound by it : he, however, 
ffuled upon the first, and Lord Ellenborough, 
in his judgment, stated, that the defendant 
did not object to pay the fine due hy the cut- 
torn, but contended that the admission of her 
husband was, in law, that of herself : and that a 
custom requiring one already admitted to |>e 
so again,, was unreasonable and void, relying 
upon Brown's case, and Auncelin v. jiuncelin, 
especially the latter, as shewin^^ that the ad- 
mission of the tenant for life is completely 



line was no fovfsiture, his admittance bd^ ^ '--that of him in remainder, when designated on 

the Rolls : on the other hand it was insisted, 
that when l^ custom a fin^ is to be pttid, the 
ainnssion is compulsory, citing. from Coke 
Copy. p. 130. " If a copyhold m surrendered 
for life, remainder to a stranger, though the 
admittance of tenant for Hfe be sufficient to 
Invest the estate in him in the remainder, yet 
upon the death of the tenant for life, he in the 
remahider sfasdl be admitted and pay a fine ;** 
and his lordship, in answer to the objection 
X this passage stood alone, and had no an- 



In HMer v. Preston, (1769) 2 ^ils. 400, 
JFUmott, C. J., said, ''that time has reduced ar- 
Mnury fines to fines certain, so that the most 
'tiuit can now be required upon the change of 
tenants is two years' value ;" and the report of 
dSeuni v. jiitle (1781). Doug. 724, is equ«S| 
riaariyon this paint. • 

Hie above authorities were brought under 
tha attentian of Mr. Feame, as appears from 
paj^e 108 ^f his Posthumous WorLs ; and his 



fidenliaawaBf that where- there ia 90 special 



apmion, so far as regards the point under con- thority ctted to- support it, sidd,^ "that it was 



adopted by GiU>ert, C. B., in his Treatise on 

Y4 



90S 



Dissertations on Coiweymieitig^^New BUb b^Ptar^ament. 



Tenure^ IIM, and that Avnptlim j, .^tunee^ 
only proved that the adauttance of the t^taani' 
for Ufe w^lhat of him in remainder to pon-' 
v^y a title ; and that the custinn ufkhh luoi 
beff^ found was reasonable, and therefore f^of^h 
and r^rred'to Pjfppen v. Bunnfiv, f»^eported 
in Moore, 4^, where it was held, tM if the 
lurd U tp ittve 9 fine ftrop the remaipdeMnan, 
ihcfe i^oocasion for a new admittance^ 

This ease has, thougii somewhat Inaptly, heen 
cfdled the gre^t cas^ of Stewards, itA In i^ 
jTerred to in 8upj[M)rt o^ their exafCtions gene'- 
rmiijf, although it is apprehended the oM& avE^ 
tli^qmefl are not impe^hed by it, a Met^ifflatA 
tern oeiiig foij^ raqmivig the remawdgr^ ipaa 
lo i>e admitted and pay a fine; and it wal 
ilMJUBputable that some fine wi« payable, none 
hanng been paid on the admkshn to the life es- 
tute^ and the lord would have been damnified 
if the defendant had esciqpjed, all the-authorilies 
being in l^is fiftvor, even if the special cuatom 
had not been proved. The mischief, however, 
IB that without examination this caa^ is cited 
and frea^ently admittied as establishing t1\e ge* 
nerm right of the lord .to. compel a&isiion, 
and to require a fine, when in hex it proves 
the cbntrary; and if, as Lovd £tte9h«nMu^ 
stated,' (but which does not appear fsQm taa 
cas^") the defendant did not oligect to pfiy the 
fine, but was siniplv contending thai she ought 
Dot to h^ve been aamitted, she must have been 
Utigioualy disposed or- badly advj^ed,> there 
beinf no t^x^X jp^^.d^^ly establishcid 'ihaa^ 
mat if (| J|ne is^ ^e the lord mvt^ admit j'lV 
formo, to ^title. himpalf to it. . 'Qie pcw^^Jai-' 
atB^4 apo^ln the defendant's araum^t^iQiAtf 
designation on the Holm made a qiAM^eim^ is 
ff^n prloirjlple equally un^enabl^ and m fact 
mpeached by that of hordK^mngt^n v. Mm- 
«»//, (1806) 10 Yes. 2^, in which Lord ^Uon 
Aaid,^. '' When the t^aijit tot life, jcpmes i|i. on 
behalf of himself and all ip reminder, tiiie }ord 
may .appo|*tion the fin^, among thei different- 
parcels of the inhaitance, and 4at the l^%(^ 
df remitting the fine upon the* admission, of ue 
tenant for hfe, could not be that the'remainder- 
mefi are dischaived ;'^ and ip lordship, in re» 
ference to copynolds, edded, "a^ appointee, 
when once become. such, is the same ^s if 
originally named in the first instrument i" and 
sucn appears to have b^ei^ ^e imp^;ession of 
Mr. Preston, in. ISOl, and whose opinion i| 
subsequently given. 

The first opinion in.onler of date which I 
shall notice, is that of Mr. Nathaniel Figgi(tt> 
in 17^9. on a case, the.fi^ts of iN(hich were^ 
that in J 697, Sk, having been a^oiitted in £e^ 
surrendered te the use of Inmself and Judith 
his wife for their lives, remainder in tail, re- 
mainder to his own right heirs. S, died with* 
out issue, lea^ng a brother who had sons H. 
and B. Judith was admitted. The custom 



of "^he brother, so as to ^rast the 
fee in him; citing Browi^s cmsef aad that^oft 
his death it descended to his youngest aim, 
who havil^( a title by descent, nngfat suxreader 
before admittance. 

(JFo be conHnued.) 
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AMAtT8I» Orr A BILL 'TO RXGUSATB. TBS 0»> 
^ FICE OF BIOH-SUSBIFF^ TO BB«D€» VUM 
e'xPBN«E8 ATTEBIDlXCa IT, AVO TO FACILI* 
TATS THE PASSING THE AQGOUXTS. 

That the grand jury assembled at the Lent 
assizes' of. each cbunty of Great Btitwii (ex*- 
cent as idter mentioned) ^1^ funnsM to liie 
judgee of assise a list of tbe names of '«t# per- 
sons of their reqiective cbunties, dnly qualified 
to servethe office of High-Sheriff; aadthakthe 
judges shall, on or befovetfafe - 

next ensmSng tiie said Lent assises, 
transmit to the cleric ofthe Plriivy Coimdl three 
of the names, whic^ shall be puMished -iniha 
London Gazette, aixdl>e1iie nameft fima wfcM 
the respectiveUigh-Sheriflfs of ehch cowty shall 
be .nominated by his Mi^esty in OouncH. . 
, The Pkivy Council to prick for riieiifis on or 
^Hext after v^ 29th of September. 
. No charge for .stamps on the appoLntrnfat 

IJbe oath of ^fl^oeto.lte^efl'^beforeltwo 
'justices,, by the sherifi* and uBiier-)Uie^riC - 

That as soon as the app6iBtibent of auv Mr» 
aoh to serve the office of nigh-«heriffdiBBniKte 
been duly notified in thq Ijondon- Gaiieftle, 
Buck person shall be authorized to appouAi' te 
his. deputy oi undet-sharifi* any^piraon: wkoos 
he shau be pleased to sdect. 

And renting the 42 Bdward the Third, 
intiiuled, " No Sheriff diaU cdntimie i& office 
above one Year f* aald another act, of the fiirt 
year of the reign of King Hentv tte Fifth, ia^ 
tituled, ''.Sheriffs, BaiiSfs^ shall hot be in Ae 
same Office in ^iree Yean aftemacds Sherifi 
Officers shiOl not be Attorneys^" ted atnotte 
act, (^ the 23 Henry the Sixth, ihdtulfidt <^lNo 
Sheriff shall, let to form his Oously or any 
Bailiwick the Sheri& and BafliA Feas aad 
Duties in, several cases,*' by ^vridckeertaift i»- 
guiations were enacted, tfifa^ialifring all 
B^r^np from serving tke office' ot tmd«s 



Pt^rdr for two or ttiqie suiSoeteive years; ^It 
li therefore proposed tp be enacted^ That all 
^ch disqualiflcation^ shall be repeideil; and 
al), persons, ^ipointed ab under-sheriffs shall he 
paid and remunerated at the cost and efaai^ 
of the high.dieriffs, and shall frem Ibe tiin»of 
thdr appointment .to office execute the dntus 
4vas boro' English. The bi^other died in her cf ^ office of under-sheriff id ilianaar and 
lifetime without taking admission. B.^ hia Fo^ and according to the usage and ^eaatoni 
youngest son and customary heir, before odr heretofore in use and praibtiee. 
mittame, surrendered ooi^dltionally to G„ and Power to sherififo to swear in iqjiaeiai: tm^ 
.dfied, the widow still living ; she died, and 4t stables aeoording to 1 & 2 Wm. 4. c. 4L 
^la^mpd agMnat B.'s sunender. The opinion The bill next redites thai the office of higb- 
«"»- that the admittance of the wife, was that I sheriff, by xcason of the great apd 



was 



New JBiUs m Pmikm^'^^Sitpemr Poifrif^: Lord .Omcellor. 
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ii|MlrOcciinoiu>te fm oflfi«^:Oi i&Exf^k^v^, for piwiny the 
totte accoiiottaiid^btnmlBglhf qiiietii» of tlMu: re- 



in tfM 
. onotberBiibitcnieaCvigsii, 

iMCMne n^ry Diir^]beD409i9 m4 

gcs^ry of t1^ country^ uid tothoMipemom.wXM t fpoctive lii^]|rfheri0a u« ,iiexl relieved* wid 



fiitoNiluwiffs MBpo#end te>.»|ip«iii4 mi ngent 
in lKw4on« ui ftUnnitterB telftting to^ tbe pfM« 
wr dte KCOttOts ijod obHining the qiuetiu i 
tAdf ttP imder-iilieKifl' m(iU .be required to. attend 
in tkinidDJk imWai re^ukre^ ^ speciftl .or<ter of 
4ie Qomi,. H..oiMt oC the Bwpm Qf Uie £x- 
ehejHKi^ ... 

. Jm ou^iog AeriB is to fttmiBk t^ in- 
sheriff urith ea account oi the reeetpti 

M £iror ol the city of JUoildon. 
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are liable to aerve the said office: so w ^ rdn^es 
to such expenses (he.^ets of 13 & 14 Car. 2. are 
repealed, and the stronger enactments subfiti- 
tuted, as Mlow : That no fees» ffratuities, pay- 
ments, or |Nnes«nt8 shall be ma£i to any judge 
or jud^^ of aslsize* or thcdr officers, or any 
other person, by any high^herifiT, during his at- 
tendance on the Indges at the assizes or at any 
odier time, but' &at' ail suteh fees, gratuities, 
paynaeats or presents shall be abolished. That 
ao hi|^-8lier^ shaU be at any expense or trour 
tie In-proaMbif lodglfiff of niel tar (he Judges 
of aaaiae dnriag the assume, bnl that the aljow- 
aAee hitbaito made by the Exicheqiaer.to the 
lligi»«haril& lor defrayinj[ the expense of ^ 
loaging of tliejuikes dimag the assize,, i^fdl 
ksiioerartli be' Bsaage to the judges of assize, or 

tlieir prder,. and the allowance hitherto mi^e 

by <ha ^chequer for defraying the ^ptpmae 

of siwIl lodging ior the. judges shall be no 

lofijger made to the sheriff. 

- .it 10 next pcovided,.That the cleric of the 

peace ahall oolbc,. and provide jlivelins ftr 

iaye)in-men, not exceeding twei^tyrfoujr, nor 

less than twelve, at the expense ol the. county. 

Sat such javeliiMnen are. still to be. considered 

as officers .of the ,hM;hr8hieriff, and are to be 

paid, and supporte4 during the ajisizes; a«id on 

tf other punlic. occasions, by the highraherift 

as heretotore. 

\ The iaeonve^enoe is next recited, bc^ toi 

jadgea of imizc; and to hi||^hert£rs» of tibaj 

cnatom of the Jugh-sherifis meettoj the judges; r"r ""l^StS^ ^l:^"^ ^^T" ^^^^:r-r.rz^ -T 

of aaaixe al places, distaotfrom the to^ua in ecpeoB nR# al>ul or weovery m this t^inrt 

which the asso^ aie held, by which much do- ^o ^^ ^^<^>a ^ ^^' defence. The di6c6v.ery 

lay' ai¥l tcoiible ha^ been occasioned to the I bought for cbibeisted of two parts : first, Hkty 

JMOimi of assiiw» and much, additional expeups called for an inspection of mats, deeds, and 

ocSsioned to the high-sheriffs by such attend- other ^ciwaf nts undfcr whic* the Corporation 

anee of persons and carriages into the towit in ckuned •nflib to the toUs ; aild seconoljr, the 
ivhich the assizes is held : H ia therefore pvoy* <^i^^ siibihifted to counsel, and their dpmions 
posed to be enacted, that no high^eriff slum rr^.^"^ f >^^¥ *^ *^f f^i^i^ matter of the 

Vtion. A tp the production df the deeds for 

inspection, he agreed with the Judge of the 
Court helow,' from vi4iich this was' an apical 
motion, that the party was justified in refusing 
the deeds which constituted their own title. 
An heit-at-law wais ' not^ in a suit ajB^st the 
devisee, entitled to the deeds in Ms possession 
rdating to the estate. Tliat was nued in the 
case 01 la^ Sho/lkbury v. :4mwfimith, 4 Ves. 
66, in whi^. also' it was decided, that the heir 
m tail mi^ call for the inspection of the 
deed of senlement eontdniilg the 6ntajL The 
plwtiffis by tHev* ^^^ <Ild not call fbr the pa^ 
pers in question affirmatively or positively, but 
tor such papers generally as inrouid pr^e their 
defence at law; and how? by dispf oving the 
title of the defendants. The (^« ofthe Prtn^ 
Q€MikQfWalfi» Vi LordLherpe^9 1 Swanst. l\4. 



WhejfMnHfti (fefin d it ni^ to €n aeiion finf 
4oat, en^erkoi enttiiedio m inspeethm 0f 
de€d$ thai mftl^^ttle HHe ^Me pl^niifk 
in ihnt ttetkttf nor fd "aopit^ tf ouees hid 
htf&rt' emtmti d^Hn^ the pregren ^f Msp# 

' 'aeti&n,erimpreparmg^/^k. - • 

The Lord Ckancelkr gave judgment in thift 
me. An ocfion^Kavrng been brought l)y the 
Corporation of Liveip6dr, f6r tolls and' town 
^" daiinM by Ihem r ^e ^endistita to that 



pe required to leave the tQwu m whi.ch the as^ 
aixe is to be h^, U>t the pwj«Ose of meeting 
&i Judges;, but the high-aheriff of isaqh pounr 
ty shall oieeft the JHdgte^ at the lodfin^ or (o«iu 
houac,. a^ the om^ ttay be, pronded for th# 

jodges. . 

. T)ial OA money shall be paid to any high* 
aheriff on account of. any justices' wi^e^ or 
convict money or transportation of any felon, 
hut .that sll such money allowances shall In 
future he paid U\^ the treasurer of Cach^bujctty | 
aik^thktno judge shalf maice any order trp)n 
any high sheriff for the payment of any money 
'4VI accoui^t of such justices' watfes or coniict 
mopMy, or transportation of any mon, or an ac- 
count of aay expenses of any ifitness, as here- 
tfiiQjte the, cv3tpi9i,.but that, sill such ori(ers 
fhall be made ou the treasurer of ^ch county* 



That aU pafmen^ for priniing apd disMr' was citedin the argument at thfe bar, m support 
Am.^V^ ' *WaSnr»bffibe'"ofthechumofthcp^^ That wtts lease 



|>ntinff calendars and nroclam 
paid by^ the clerk of tne pe^ce. 



and the ex- 



Involving peculiar inrctostances, but still a 
pensea'def rayed by the treasurer of counties. 1 strong onC; ' Lord JfW» at first threw out 
Tl^e exp^n/ies incurred by linder-pliwils in «ome surmises as fo the P>y<5F^*v, P^?^ .^ 
jouiiMgfi^g ^ i^d ts^jBg^ ^i ^evuuaiog iu |4onr ^iU< ^ czcbange, lifce those dn wmcn the rrttk-' 



J 



^w 



Cai»$9 r L$rd Ckemedhr : Xmg^s BeneH. 



em$ tf ITff Aw dtdmody at the proper ^^ftee for 
examimition, and on consideration thooglit the 
case 80 stronff as not to call in the defendants 
to answer to 3ie biU, until tiiey had inqpeetioii 
of the note or bill of exchange. The present 
was not a case in which at law an inspection 
would be mnted upon af^lication by affidavit 
before triu. Upon this point (of the deeds) he 
(the Lofd ChmmfeUar) saw no reason to differ 
from the conclusion to which hb Hcmor.the 
Vice Chancellor came ; thev had no right af 
law or in equity to these aocnments. ^^^^Itft' 
respect to the second pointy the cases foropiii^ 
ions of counsel, they came down to October^ 
1830, tile bill being filed before that tiiife, im4 
die answtf put in in January, 1831. The 
opinions were taken down to the preparation 
01 the. case, and one of them.was stated to be 
taken with a riew to the preparation of the 
answer of the defendants. The case which i^ 
man lays before counsel to advise on eyidence, 
contuns generally the whole of the fiicts, ana 
is the ground upon which the counsel after* 
wards conducts tne cause. If, therefore, th^- 
anplication here made were to be granted, 1% 
might come to pass, thai a party would go i^tc^ 
Court with his whole case in his counsel's bne^ 
and a copy of it in the brief of the opposing 
counsel. In the case of Redcljfe v. Arsman, 
Uie bill eaUed for a case liud before counsel, 
and his opinion thereon ; to which the defend, 
ant demurred, and Lord inM|f overruled the', 
demurrer. That decision was affiqned on 4pv 
peal in the House of Lords, and is reported m 



2 Bro. P. C. 614,. The record there did 



eottfract ; nothing of thai sort was In the ette 
before tibe Court. They also cited in theijr 
favor the case of fFUlhmi v. Mundie, 1 Ryno 
and Moody.] 

BoUon ana othen v. Th€ Corporation of 
verpooL Feb. Idth, 1832. L. C. 



KfJrG*8 MBNCa^PRACTiCS C6VUT. 
SHERIFF. — INTBRFLSADBR ACT. 

The $keriff i§ not miiikd $o kU emi9 otf ap^r 
piieotiqn undew the interpkuder^ut, amd 
his claim to pommh^e depend* omtktgvod^ 
nets nfthe seizure, 

Kel^ moved, on behalf of the sheriff of So^ 
folk, under 1 & 2 W. 4. c. 58. § 6., for time 
to return the writ, on an affidavit, that on Jan* 
nary 5, he had seiied ffoods by virtue of a sei, 
/a, and that he found two persons in poases. 
sion ; one claiming a large portion m them 
under a bill of sale to Fisher and another, dated 
Dec. 2, and the other claiming to be entitled 
to all the defendant's roods, under an asngn- 
ment dated Jan. 4, of ul the defendant's gooda 
and jN'opeity to John Bush, in trust for hkn* 
sdf and all Uie creditors of the defendbnt. 

S, Hughes, for Bush. 

Phttf for the execution-creator. 

Austin f for Fisher, submitted that this was 
not a case to which the act applied. The lan« 
guage of the sixth section is, " where any soeh 
chum shall be made.? Here no daim is made^ 



but the parties for whom I appear are already 
npl kin possession of the goods; in^ question. They 
shew that any suit was commenced when m \ do |(ot make claim to Aese gQods» .but posseaa 
opinion of counsel was taken ; and,, in ftfrt;'^ t them. The property was cuirjifid oy the 
the case was laid before counsd Bcfoni*'i&tot j— ^i^- *^ «i i.- i^ ♦^ ^- 

eommenced; so far, therefore, as that case 
went, the cases laid before counsel before sidt 
commenced were not privileged. The case of 
Preston v. (7arr, 1 Yo. and Jer. 175, was also 
cited in support of this application ; but there 
was a decision of this Court since the case of, 
Preston v. Carr, and apparently contrary Xortf 
he meant the case of Hughes v. Biddulph, 4 
Russ. 190 ; Lord Lyndhurst there took no ^Qs* 
tinction between cases laid before counsd and 
the letters which pass between client and at- 
torney. The cases contain matter for protec- 
tion, as well as the letters, and they (the latter) 
were privileged by that decision. There was 
also another case, Fent v. Paoep, in 4 Russ. 
193, decided two you^ after, which was to the 
same effect as the case of Hughes r. Bidduiph, 
Be that as it ma^, his Lorduup's opinion war 
in accordance with that of his llonor on the 
point in contest here, that a case laid before 
coul^sd in the progress of a cause, or in pre- 
paring for it, cannot be ordered to be produced 
for inspection of the other party for the pur- 
pose ot that suit. 

iNote. — ^Inthe argument atthebarthecoim- 
sel for the corporation, to remove the effect of 
the adverse decisions, in RadcUffe v. fSarsman^ 
and Preston v. Carr, said, that the former was 



mud the latter a case of contract ; in both 
there was a cbnununity x)f title and privity of 



lire under the bill of sale. It is not tkevefbre 
a case contemplated by the statute. 

Parke, J. It Is a case in which the statute 
does i^ply, because jrou dum a part of tlMV 
goods tsken in execution. 

Keify, for the Sheriff. The sheriff is not 
oititled to his costs, as it has already been de- 
cided. But if it shoidd appear that tne seixnre 
was good, he will be entitled to lus poundage* 

Parke, J. The sheriff is not entitled to his 
costs, as the statute is passed for his relie£ 
He must here pay the proceeds of the aeimre 
into Court, suspending his poundage, aMl Ins 
claim to recdve it must depend on die etent 
of the suit. Barker v. D^nee msd otkoro, H. 
T., Jan. 24^ 1832, K. B. P. C. : 



C^iovrr.—^ATTORNBTANO GUBMT.r-4tKJrirr 

TANCB. -' 

W^erea eognotnt iegtoenfor tkeptgfusemt^ 
.« sum generaiijf^ the dtfendant m^ psqf 
either the plaintiff or his attorn^, 

Hutchinson moved for a rule to shew caiose 
why a judgment signed in this case should not 
Isttki scsioe with costs. The plaintiff and de- 
fendant both resided at Torquay in Devonshire, 



but the pLuntiff^s attorney resided in LondoiL 
the case of a bond in the hands of a trustee, f The action was brought against the defendant as 
.«^ **•- '-** ' — ' — * in both r acceptor of n bill d^exchanffe for 21/. 14#. A 

eogmmtvmsngretdHo'ht taken, ^nnd ia/onlBr 
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to save stamp duty t&e detodant paid Ike coets 
and 2L, and ga?e a coffnovU for tne difference, 
ufliich he sent to tlie plaintifi's attorney in 
Ifondou. Bv the terms of the cognoviiy judg- 
ment wa« to De entered on the 11th of January 
If pavment was not made on that day. On 
that day the defendant tendered to the phdntiff 
hi I>eTonahire the entire sum due, wnich he 
velvaed to accept, conceiving it should be paid 
to his attorney. On die 12th, the phdatiff's at- 
tOHMB^ WWte 10 the defendaot tnm London, 
acnriik||hmtp.«inut the amount. Ontheldth 
he received a letter from, tbe .defendant stating 
the tender ; and haying written the night before, 
he considered it unnecessary to answer this 
letter, and having waited until the 17th with- 
out recemng an answer to his letter of the 
l^di, fliraed judgment on that day. The judg. 
ment, fiutchimon contended, was irregular,'on 
the ground of the tender having been made to 
the plaintiff on the day when the cognovit re- 
quires the payments to be made. 

Marten shewed cause in the first instance, 
and stibmltted, that the eogTuenit having been 
remltled to the pfadntiff^s attorney by the 
d^ndant^ the money should have been re^ 
mitted to him also ; and although the tender to 
the plaintiff mi^ht have been a legal tender, 
yet, that its enect was defeated by the subse- 

?uent demand contained in the letter of the 

jPffT^tf, J. The question is, whether the ten- 



KOTES OF THE WffiSK. 



^r to the plaintiff was a good tender ; for tfit \tlo£ti giievahces as are brought to our no* 
wa^ the plaintiffs aUomey had no right to call tiee. Courts and Offices for liiehRniTeni. 



ifTTBKpxo sascnoK OF irxw oomiars, As* 

COnD BOOMS, AKD tAW O^IOBS, ON THB 
BOXiLB BSTATB, 

We rejoice, for the sake of both branches 
of ihe I^fession, and for the benefidial sav- 
ing of time itt wldch the public will partici-* 
pate,— that New Courts, Public - Record 
CkiipmBf and Law Offices, are about to be 
9^ected on the Rolls Estate. An arrange* 
qM9i with Jlis Honor the present Master 
of the Rolls has just been concluded* and 
this spacious site, we understand, wiU soos^ 
be cleared. Amongst c^er advantages pe- 
culiar to the Courts of Equity, we believe 
tilhat suitable chambers will be provided 
for one of the Common Law Judges to 
adjudicate matters on Summons, in all the 
Giiirts. We have inserted a letter else- 
wfaeve, on the inconveniences of the present 
practice. The Judges, we have no douht, 
a^ 'anxiously disposed to remove every 
practical evil, and febciHtate the progress of 
professional business. We would certainly^ 
not encourage an. " ignonmt impatience,*' 
hat cannot refuse a decorous statement of 




Hifi^ <" 



had his election to pay it to either ; and biaving 
tendered the money to the.phuntiff on the day 
when it became due, he was not bound to remit 
it to town. The judgment was therefore irre- 
gular, and must be set aside, with costs. * 

Rule J3Jiji_argfi2o^th costs. — H. T. January 
27. 1832. K.'B. P. C. 



DURATION OF EASTER TERM. 

[We readily insert, and beg to call attention 
to the followuig letter* on the subject of whidi 
wepreviottsly introduced the communications of 
other correspondents.*] 

In one ef the numbm of the liCgal Observer 
(VoLJ. ji^l73) ygn mention in a note, that jbe 
prolongation or lister Term is rraealed bfwt 
kflt act, 1 W. 4, c. 3. If you^ refer to the 
latter act, you will discover that ail it declares 
is, that the days between the Thursday before 
and the Wednesday next after Easter, are to be 
considered as di^ in term, althoujf^ there ^keJl 
be no sittiiuni in banc on any of such inteneen- 
ing days. There is no repeal as to the^jiror 
longation of the term, or of the postponement 
of Trinity Term. 

. R.T. 

» rule VoLI. pp. 220. 361. 



jeants Inn, and the scattering of the vaxjous 
Offices over all the Inns of Court and Clan- 
eery, instead of their being located in one 
building. They manage these things better 
both in' Dublin and Edinburgh, and it is 
^lime that the Capital of the Empire should 
be no longer distanced in the race of im- 
provement. The fact of their Honors ctf iStub 
Court of Review in Bankruptcy being ob^ 
liged to hold tiieir sittings in an- ineonveid- 
ent Committee Room at Westminster dur- 
ing the Term, and being reduced in the 
Vacation to the necessity of asking leave to 
sit in an fam of Chancery, embmitHng !• 
a mortifyvig refusal, and at length ti^dng 
lefuge in jan Auction Room! — this is suf* 
llcient to prove the urgency of holding 
the Courts in one convenient sitnalaon, in 
the centre as well of the Inns of Court as of 
the Metropolis ; and certainly no place oould 
be so unexceptionable as the 6ne whidi has 
been chosen. 

We have only to hope that the plans of 
the several buildings wiU be weH considered, 
and that all- branches of the Profesmon will 
be allowed an oj^rtunity to offer such sug^ 
gestions as their particular knowkge ant 



^ 
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It9i9$^tkeWheh 



expericnfle miiy liiinw iWMiWiri them to aoquire. V 



We'^trust tbe result wifi be mo^' satis*^ 
jfafltosy than i^^pean to liaYe been the caaa 
eWtor iit.W«stt^aeter at otbtar pbeesw .: .4 
A mie 4epoiitDry for legal Records, in r* 
p^Hie where they may be cenirei^eMy m> 
9|iected, IS evidfpttF of tbe first ilnportanbe;| 
w^ t;^, we lea<|iL ^ one. «f the ptiw^iifd' 
oljacte wlajeb it is uiteoiled. to <jp^»>rtrtfsh» ^ 



reeoBmnend li» afaoBlion of nmw 



■i 



BXIA. 



> ' 



BHiuusjn' jnPBirs: 

IWs Bffl, In 'r^;i|late "016 office. q{uI&j%. 
Bfaeriff, to leduueilie expenses* attending it, 
and to 'McdlxtKte Uie pasam^ of the aeooontSf 
baaBeen reala^rst tiniet For the debate 
ta its hitrod^cttoii, ira refer to the Mon|(iIy ' 
Reecyrd for Febrtnry, p. 108 ; andean anal^' 
ysia of tibe BiB viS be fbt(n4 in odr; present, 
Nun^f. . . « 



pnsonment both on lajfup-focesa and 

eation, 9cteept under pattiaiUtr eirai^m»tmuse9. 

On tiie oliier hcdid ^ey propose, that 

whilst the. person of the debtor is released, 

the creditor shaU be enabled to attad^ tibe 

ffopertif of tke.debtgr,, ^boA h th§ .fmUic 

fuAda. bbA in prWattf hands* and wdwCihar in 

Bsoney or.iii debts* • • - 

, i. — ^tt Is also in conteaft^gatfam tp fty^- 

«J tate a che^ iaiftnBxpedllifl«id\uoc«nr 4bf tbe 

♦^ recovery of amaii deitSs 

On both these important snljedtB wet ijhal| 
submit oar viewft at the earliiBst opportigmitj^ 
and antto^te ^t we shall find moA im^ 
pdlrtant matter; liot only in the Rqwat* bat 
in tile elridence wbicb has bee^ coUeeted. 






After a diTisidn, the restdt of which was 
a majoflky of 52, the BBl VfUB committed 
ans repoftcQ. 



, . iirrxansT ox vokxt. *" '^'^*^ 

, Tbe qpestion of tbe rcjifal of the Usaicy 
Laws seenvs lor tbe srawit sn)ffandad>^ 
rather it may be said to re^rogvade; iqiria; 
petition baa been pr«|ented tpjip0dU(G#-|ik6 
rate of interest on conljnicts and xaattygfts-* 
to V. per .cent. 

LOfib CQAKCXIJiOa Of IBBIiiEirV. 

The oMiduct of the Lbrd Gbanodkar of 
IxdaiB^ baa been again before the pabUc, 
since we wiMe'i^en it ' W^ do not think 
that the defenoea made, titiwr.by bis hxd-* 
sbi^.o» Mt. Crampton, batte Ijtiafed bin, case 
with the pMk. We>aBtfe4Mit« BNMb ba^ 
neit;ftosDttbediscuaaipn; but.ahalldMtani 
bom My Amb^/ muurfca imlil^we aiBe-lifae 
jr^tiinia M the. eol^t; n^OffH Jbr by Mt. 
DfKwatiw nad igmnlad oxkidM moton. 



ATTACKS ON LXOAL PXACTITZOmma. 

It rarely bappenatiial: the tfttackaon tbe 
Rractitioiun of the Law in any puUia as^ 
sembly are de ffo nded witb much spirit. We 
kt^ noticed tiie abenri calumnies raised 
against Uttem, regarding their opposition to 
tbe Oenend Re^try ffill. Anodier ^xadi^ 
wa4 recently made against tbpee who ai^ acr 
customed to boldtlie oAoe ottrnder^flhariff, 
(axtbononrablepQst, once ocovpiedfot many 
yfisrsbySirTliMnMMate). The professoii 
tound an able deflnderin'armi4h^ of tbe 
Bar, who, contrary to the practice of a few 
others, thought It worth while to set '' tbe 
House" right on tbe matter jj»}bmCi 



1PBX FOirSTH BXPOWOXTBX i)0W0y LAW 

comiissioKXXs. 

We shall be enaUad to.put oar readers in 
early possession of an authentic copy of the 
last Report under the Cqmm«yci Law .Gom- 
misBion^ — two of tbe^ prominent, points of 
wbicb may be seated ^ follows : 

1,«<*^ tp the pgocaedinga bataffeen Debt< 
or and Ci9Bd4tor.*->A niijod^ of the Cam- 



suiUDixas Aivn fAjrrv WALna. . 

Mr>; Alderman Hughes has abandoned 
tbt measure he at first proposed, and given 
notice of another Bill, on the model of tint 
piesettt Aet, with anerations antl adxtitRms* 
The amended Bill will be brou^t in after 
Easter. 



AxarnuTioir irisL. 

Ordered to b^ <ead a third time on t^ 
flat instant. No ai^endment win made in 
till Ovfumittee. .l¥etfaink thiaisaTesyiiv-t 
''^kittant meaanre to tbe pt ofesaion aa freD aa 
die pubiiet and shatt shoiHy call Attention 
to the- changes it w31 effect. 



xukVxaxjFx Acx AMXjrnanttiT-BfZiL. 

Tbe Ck>nunit€ee baa beei^ agun deferred 
till the 14fh instant. 



KXW LAW PROCXSS. 



LoM Tenlerden's prapoeal ia to have the 



I 



Jftflor Carre9fominipe.:r'AfmmmA6 Qiierie$. 



8IS 



first process, where bail is Mt refoiml, in 
tiMh.iianu of c wrH nf ndmntfiw. whgtiier 
agiinC privflcged'p^noilB or odien^ ' 



A Bill to amend Aw 7 &^ Geo. 4^ has. 
been oiderod to be birotight m. ' 

- I ■ » ■ < 11 I I ■ I I < I I I— — 1— ^p— ii MP ■■ I ■ ■ ■ 
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BS^iAlUTiOKS. — PRACTICE AT CHAMBSmS, 

We are informed that; on the 10th instant* 
Mr. Justice lAliitdnle^, at <;hain^eis> dgc^^ded 
thaft i|ldKn^h by tjie^new rules of Trmity 
tens, 1^1, a declaration ie bene eue could 
uM be delhered witU^i sSa^ days of the arrest^ 
y€L (thouffh an omission, in the rulesj) a declara- 
tion migSt h^ffikd, 4e^ bent ^si^; before the ex- 
piration of si^ da^s froDsi the ap-est,— ^VTe .en^ 
tertam do^ib^ o9f the accuracy of ^ stat^ 
menty ^ugH made by a gentleman who.W 
sent us his. name. 



cincuiVBooi^s. 

Wm any of your, experienced contributors 
take the trouble (through the medium of your 
columns) lo inYorm ' their Junioif compeen 
whi^t. books it is proper, advtsabl^^* Or essen* 
tiaUy^ necessaiy -lor % barrister to tidce' on ti|ie 
circuity and aLth* quarts sessfbm ^ W. "^^ 



»«-* 



ANSWERS to- QUERIBS. 



LAW OF LAHDtORn 4ND TSITATIT. 

quxxjZMG. PosanasiQN, — ^sundat. p. 25 !•.'* 

Sunday is considered as a dies non ; and 
therefore I think J. B. was justified in not 
delivering up the key^'until mi Mandsj-; tfnd 
that T. P, cannot claim aaother hidt year's 



«^bott4ngr. wM^n a*^^ i^adbnts bir ii6; 
he i^ bo^.tojwMkl tibe |»elniset^ tf-tbev 
shaU hMi^'tobebttrntdafm jk having dnea 
di8tiaett;)r'hetd, that a cavemuitto repiSriviH 
render ifr InoiMnheaton the tenant to yvWId 
the |Mne»dses» if tiiey are demoliiiied through 
any acciiwit whatever* -6 T. R. 650. JU 
camaion. lasr, th^ tenant was gnflty of waste, 
hi ni« rebuilt^ the j^remises aeims'ed, if they 
laere accidentaUy destroyed: but the statute 
If Anne removed his liability in tids req^ect. 
Iftd declared that no aetion* should be main- 
tl^ied against him tor accidental damage by 
Ai%. . I1ierei)f% a» Aa law now standi^ the 
jpi|e|^>-,iMHgspiswerable for.dapiMe by fce, 
8ef CfcventryV Cbiicise Forms, n. ft. 

' 2. A lessee' df a houAi, who cav^enant|Bi j^I 
4erally to repair, is bound to rebuild it, v[\i 
be bwrnt by accidental firt. *Wobdf. Und. A 
teh.Zth ed, 385. • - tf. • 

' 3. A covenant to keq> in tepsir McMsthe W 
see to rebuild after fire. 3 Ves. 34. 6 T.;R: 
6fi0. 2 Wms. Saund. 4^. R. P. 



rent. 



H. 0. A* 



TAJUE^. P. 29ji^ 



I consider that thenwncr of an usanhahited 
house, in which furniture is feft, iB hot liable to 
pay ftill parocAial taxes. ' Woodfall obsenr^ 
in hia Law of Landhird- and Tenant, "thkt 
property is not rate4bkrto> the poot, 'Unless 
there be some person In the lienefieial occu- 
pation of it/' p. 245 1 and see 4 T^R; 730. 
But if the owner of a bouse occupy any part of 
it, he is liable to be rated for the whole, unless 
there be a- diatinet'Oeeupation of the rest by 
some other person. See Woodfall, p. .2474, 
and 4 T^rm Rep. p. All, H. B. A. 



<• 



LnASE. — COTBNAKTS. P. 2S(^. 

1. As B. covenanted to repmr geueraUy» 



(fiCJaoasoiaaQKn^r-sWMi^vasaio M>aaBaaioir .> 
, OF paqpHnxY, ^r.Si^l. . - -. . 

Unless A, has partedrwith \v^ interest in thd 
ffoods, or soihe portion of it, to /?., ilis eleaf 
that B. can hare no right to retain tiiiem 
t^ndnst the owner. An 'ac(k>n 'of trover is the 
pfaper remedy for the reeoi^ery Of Ihem* 
M . vHtP. ' 

.14^ hoi think, you^r con^snondenj^ H. Bi^AI 
hs(k ■wiwierttl'this query, coffectty. XVhere i^ 
tenant .entesa at Lady-day, and pays xent ^ 
Michaehnas» and thenceforward at MicfaaeliQas 
only, the receipt, for majogr years, stating it to 
be for a year's rent due at AHchaelmas^ he 
uHMt be considered a MiohaeUnas tenant. 

An £arlt SuBSCRinsB. ' 

-' . .'T" 

P. 267, nntK ' ' - r 



Your correspondent J. J, L.^ in his ,^^ 

tonipiery'mon the above silkQeQt^ «itf^tes:tiia 
statute ll.a 2. c, 19. $ 1& «< that iTsuiyttlMa* 
ant, ftc who shall be- in lorrenr fof eme^^k 
rent,'/ shalL desecavthe denied premises, hca 
it tfhall bedanfal fur two juatieas to give^ potff 
seauon. He. amMBsrs'to iwi^'ioiperk»oked*^n 
^ jta t u te, bywhidi 1 have several times legained 
YpiAeaBion, rir. 57 G. 3. a 58, which hiw giyea 
grdater fiacdlity to landlords, by redwiiagithn 
nme .of . arrear from twelve months to- >stn 
moyichs. F. H, 



«TATOTS or UMITATfONB. P. 236. flSf^. ' 

• r ■ 

't.V. has not statecT'fhe nature of the del^ 
due; and I therefore answer, that if the debt 
be due on simple contract, and the debtor ai 
creditor were in England when Uie catise 
ac&n accrued, the statute began to'Hm fn 



314 



BANKaUFPCT.— WIFB*8 DBBT. P. 5?67, ani^, 

1. JB. has a good pe1itiomn||[ creditor's debt, 
in order to support a commission of bankrupt- 
cv against C. Howerer contrary former de- 
raioqs may have been (see 1 Salk. 399^ id. 
118 $ 2 Saund. 213), it now seems clear, from 

1 Sliow. 89; Loft. 330; and 2 Chitty, 117, 
that the warrant of attorney given bv the wife 
Sum §oiii, is not rendered void by tne subse- 
quent maniufe, according to Clarke y. Fiofs^ 

2 Stark. N. P. C. 234. 'Ae sum confess^Hi 
to be considered in the nature of a simple con- 
tract debt. T. V. L. 

2. If the 160/. had been due to the wife, 
undoubtedly the husband could make the 
debtor a bankrupt. Ea parte Barber, 1 Glyn. 
& Jamieson, 1. The husband, by marriage, 
adopts the wife, and her debts. 3 Mod. 186. 
By reason of the first mentioned case, there is 
Btde doid>t^. has a good petitioning creditor's 
debt to support a commission of bankrupt 
igalDtt the nusband. T. 



diat time^ and tfaeretoe that the statute wiB» 
in such case, be a bar to the credHOr^ claim^' 
when six years hare elapsed, uidesa Ae case 
be taken out of the statute by the act of th<e 
debtor, as by giving a prmmea t^ pojf^ in w^ 
ing. R. P. I 

STATUTE OF LIMITATIONS. — Ll8 PBNDBKS. 

P. 236, anth, 

Thoiae creditors who claim upon simple coA'- 
tracts, are barred. K. P. * 

If A8TBR AWO SBRTANT. #. 236, OtUk, 

I presume that the query is not liltMfedP to 
apply to a contract between a master and ser- 
vant in husbandry, and that no im^edimant 
exists which would prevent the parties frdm 
enteiinr into a contract. An agreement, not 
reducea into writing, is binding. The leiigth 
of notice to be ^ven by a master to his servant 
before dischargmg him from his service, gene- 
rally depends upon the agreementbetween the 
parties ; but in the entire absence of any lAi- 
pulation with regard to notice, it appears that 
the ordinary clum made by servanttB ol e 
month's wages or a month's warning, m^ be 
•ustuned. jBut it is clear, whatever may be 
the terms of the contract, that a master may 
peremptorily^ discharge hu servant for disobe- 
dience of ms orders; and in such case, no 
portion of the servant's wages could be reco- 
vered. If a servant (I refer to a memal s^ « 
vaikt only) be bound by an express contract to 
renudn for a j[Murticuiar time, and he faufe 
before the expiration of that ^riod, he la not 
entitled to any port^n of his ^wes. Itie 
master's only remedy for a breadn Bf the con- 
tltict by the servant, is an action. A general 
hiring, however, does not create an obfigation 
to remain twelve months on the part of the 
tertfont, and if he leave he will be entitled to 
his wages for the period he actually serves. '* 

R. P, 



iOmv PBOIHBMftT 1f««B. P. 219* 

If a note be ngned by several putiea, tmd 
begin " I nromise," &c. it is several aa well aa 
joint, ana the parties may be sued jointly or 
severally, fide Ckrke r. Blaehatoek, 1 Holt. 
G. N..P. 474 i March v. fTard. Peake^a Rep. 
130 ; Butier v. MalUsy, I Stra. 76. In an 
action by^. against Js., upon a prwn i aa or y 
note, it was stated in tiie <JfeclanlioB, thtff B» 
and another, jointly or severally, pronused to 
pay it I and it was nolden that the declanfio» 
was good, as they both promised &at they; or 
one of them, amiuld pay, oansequcntlr both 
and each were liable in eoiidktm. Fide Hete f« 
Abbott^ Gowp. 832; Chitty on Bills, 434. 

H. B* A* ' 



LXABtUTT Vn •UA&AlfTBB.'— INVaMCT. 

P. 283, aniL 

1. I am of opinion, diat a person who sni- 
plies an infSant trader with goods upon the 
guarantee of a third person, cannot recover 
upon such guarantee. Fide Fell on Quaran-^ 
tees. The definition given of a guarantee by 
the learned author, is a promise to answer for 
the payment of some debt, or the perforraanee 
of some duty, in case of the failure of anotlMr 
person, who is, in the first inetance, liable to 
such payment or perfonnance. S. ^ 

2. The guarantee, in this case, I thinks k 
liable, provided a legal considention be stated 
in the agreement, \niich the statute of frauds 
requires to be in writing, otherwise it is void. 
The word ''i^rreement '' has been hdd to in- 
^ude a coBsiderationt ^ withant oai them 
is no valid consideratfon?'^ Mmlberry r, Armm 
etrong, Bing. M. T. 10 0. 4. A deed without 
any consideration is valid between the partiea 
at common law$ 4X3ni» Pig. 23; but equity 
will not carry It into execution, unless sup- 
ported by some consideration. Treat. Eq. c. & 

H.B,A. 

LAW OF PROPBRTt AND COSrSYAHCtVG. 
COPTHOIiO TBUST. — ADliUSION. P. 300^ antL 

Your correqKmdent J. J. u clearly wrong; 
when he supposeathe trustees take no estate : 
they do take an estate. The words mentioned 
in J. J.'s query, cannot be construed into a 
bare authority to sell ; and therefore the trusi' 
tees must be admitted before they can tranitfer 
the property to a purchaser* J. 



t> 



LAW OP ATTORMBYS. 
CBBTIPICATBj — COUIfTRT. ' »-268. 

Your correspondent J. H. will find» on re- 
ferring to the 65 O. 3. c. 184, that an attorney* 
practising not within the limits of die two* 
penny-post or bUls of mortality* which I l>e- 
ueve is considered a distance of ten miles from 
the metropolis, is required to pay yearly the 
turn of eight pounds: and an attorney, &c. 
practising withm the limits of the twopenny- 
post or bills of mortality, the sum of twelve 
pounds annually. H. B. A. 



Qm'hii 



lis 



4MffillIE8« 



COMMON LAW, 
BILLS OF EZCBAlieS* 

By Uie late proclamation, the 21 st of March 
tsoiX is orderea to be kept holy and religious, 
and, as I understand, in erery respect as a 
Sonday. 'Riere are many bills of exchange, 
&c. that become payable on the Slst. Out 
woidd be jpdinea to say, that the l^ls hi^ 
pening to nil due on th&t day^ must, like those 
ndfing on a Sunlby, be presented on the pre- 
ceding: but I have been informed othermse 
(both by lawyers and notaries), vis. that the 
biBs most be presented and noted on the 21st. 
If this be the case, bank^v must keep some of 
thdr ekrks at tliie baaking-house all dav, as 
■Mist notaiies, &c. &c. O. M. 



Ay ratiEL hope that sodie' of yom' carrespond* 
eats will .twe the subject into oonsidefaiion, 
and set me f^^ht, if incomct ; for until tlMy 
do, on reading through the provisions of m 
Ms, ieasing out th^ repealed -part, I can see 
nothing to remove the conclusion, that the 
present enmgn (so called, I presume, by ens* 
torn, cectainfy not by authority of the acts), and 
other days before iull term, form no part of 
die term, and, consequently, that wnts are 
rHmfmsMe in vacation, &c. R. J. A. 



ship's rsoisteb. 



^., owner of nz-eighths of a ship, qmointed 
B. (idbo a part owner) master thereof ; but B., 
~ of returning and accountin|f to ^., has 



kept her trading at a considerable 
and applied the profits to his own use. Per- 
ktspm some of your numerous correspondents 
can oblige me, by saying .whether a magistrate 
can* by the 6 Geo. 4. c. 110. $ 27, or the 7 & 8 
Geo: 4. e. 66. $ 20, compel the master to de- 
liver up the certificate of registry upon the 
application of C, appointed by letter of attor- 
ney fbom ^. for tw parpose, it being inoon- 
Teasanit for ^ io tevft his buaipess ? or is 
there any beitirjnethod\^* can adopt ? , 



YBRMS AND RBTURIf OV WRTTS. 

. It IS a matter of notoriety, that although 
the *' first day in full term " is commomy 
looked upon and spoken^ of as the first day of 
term, yet in law, the eimngn day is, or umu, 
considered as the commencement of the term. 

Now the act of 1 W. 4. c. 70. provides that 
the essoign days shall be the days therein spe- 
cified, **ufitk tie same relation to ike commence' 
wtent of each term as they now bear," which, 
peilMps, was sufiudent to stamp them with the 
same character of being the commencement of 
the term, which they previously bore. Thm 
comes the 1 W. 4. s. 2. c. 3. repealing all that 
part of the prior statute which related to the 
essoign days ; aad^ amonflst the rest, the part 
1 have qnoisd above r ana instead, enacts, that 
writs *' may be made returnable on the third 
day, exclusive, before the commencement of 
each term ;" thus, ^not only repealing the 
appodntment of essoign days, but seeming, by 
its langymge, to intimate^ that in future the 
teee days A^ore the commencement of the 
term (even if they could bear that character)^ 
are MP/ to be considered as any part (4 Uie 
term. 

1 do not know that I am right in taking this 
view of the effects of these statutes ; but^ at 



XJir OF ATTOMNSrS. 
j4Kf;mataS or 0LaRK8BIF.^-eTAMP Dinv. 

Does tiie act annnallj passed to indemniiy^ 
sack persons as have railed to qualify them* 
sdves for offices and employments, and for 
eatending the time limitea for those purposes 
raspectively, &c. extend to the omission of the 
stamp duty on Articles within six months ? or 
is there any remedy for such omission, so that 
the clerk may not have his admission protract* 
^? . X. 

* 

OHQUALimn PRACTITIONEaS.— PBNALTiaS. 

CiTtf Hi person who has been convicted of the 
penalty tor acting as an attorney or convey-, 
ancer, not being such, take the benefit of tne 
insolvent debtors' act, \rithout being remanded 
SB a pumshnkent, and although there may be 
many convictions of the like nature agunst 
^ffin r Of these penalties, one half go to t)ie 
King, ' and the other to Uie person who WHl 
sS/ E.L.T, 
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Atffioir AflAnra^ attoknst. 



w#. being a plaintiff in a Chancery smt, ^, 
through the deception of the defendants, fiixed 
with ttie costs of an order of dismissal of his 
biU, which were demanded upon the service of 
a subpcsna. These costs were not paid upon 
suph demand, and an attachment issued, in the 
ooanty of (7., but was not acted upon, the 
party having left the county. Some time 
afterwards, uie whole amount of costs, pursu- 
ant to order, were paid; qfier which, more 
than a month having elapted, A. was attached 
for this eame sum <tf money, upon an attach- 
ment issued onto two dajfi previous to the ar- 
rest, and which was upon &e face of it an 
orifinai attachment, though it afterwards iq^ 
peered two others had been issued, but had 
run out. Is the attorney liable to an action for 
hhfb imprisonment ? A, was discharged upon 
dn^j^siting 60/1 with the under-sheriff, which 
has since been returned to him : but he had 
officers' fees and journey, &c. to pay for« 

B. H. G. 



tAIV OP PROPERTY AND CONFEYANCING. 
ilFB KSTATK.— >LIMITAT;0N8. 

F, G. devised freehold |)roperty in Walesj 
to M. T» and E,S> and their neirs, to the use 
of F. G. for life^ then to M, T. and E. S. 
for the natural life of •/. G,, in trust to support 
contingent remainders i and alter the decease 
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Querh^^^Mbteitanea. 



of •/. tf., to the use of tlie soMoft/'. G.; 9tdH 
in d^hssHtjio tlie dmgQteni and, Si deftittit; 
t»M.^ioT fife, wMi •fattilic liogmMKU » Mid 
m deliull, to B. G:, ivfth xUnnitr IkiiltatioiN^ 
M. T. uad,S. S. we d«ad. J, <Z^ ifnduEl <?. 
diad niaom leafkMrlsMo^ and A Gi'kueetsdttd 
to lAr trojfmrijf, uttd Md, ietlng' heUfertU 90m: 
Qm the mMbui wn oiB.G, atH die propoftf , 
drli»ilicoiiftfalifeeMfateUiefeb)r i P.Q. 

j4, and B., surviring tniBtees of a chiow 
in freehand land, nominate t^e o^ber pereo^ 
to fill up the number ; and* T9i»aut ai)fing 
thflfr ooMatft, executo a deed of ^M|ia|^ik|t 
iMf teftaent viih liTeff to i?.p W^the iim of 
^ old and oew: tfiifltefs, ^^.^ one irf.the pew. 
tnwt^ety on bemg wihBoqiii^itly oaUiwil on l<^ 
execute the ilw^ reg^ee^ 10 to do, or to be a 
tnifttee> the deed having been alreiuW exewleJL 
by idl ^e o^h^nv. A jwt of tlie laiia beco«iing 
untenanted, K, afterwards agrees to 'tak« it o& 
lease. Does any, and what eKate^ pass CoiiT. bf 
the deed' of appointment? and is it mnfjsiaiy 
for him to execute a. deed of reniinciatien 
prior to tlie lease being granted tahnm ^ 



[ LOUD bacok's law wurotLUt, 

/<?«/.— Of the -commoa law : 
L Compiling of a book de afUiquitaiUm0 

2. Reducing or perfeeting oftte coune or 
,c«f7wxiifthe cainmon law.- < ^ 

3.. Composing certain intioducdve an,dau3(i-. 
IWk -boc^Sy touching the stiii^ of the lairs* . 
Seeondlu^--^iw, s^tute law 4 • . 

l.» Onut all statttted expked and repealed. 

: , 2. Repeal all stfitut^ skf^g ^ no^ of 

■us6. - . - <w -.■ 

. 3. Mitigate the. penalties ^eon»e slaves. 

• r 4, Reduce the concurrent. it«ti4es to. oi^e^ 

dear aad usuform law. 
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• ACT FOR nKKOBHiNO BSPOflt^ AKp' PAo^*'' 

* ' . ' et%anHiB in xi^dlai^. * ' '/Vl 

<*'The t'ariiament have thought fit to &ffWe 
and enact,. an4 he it declared a«4^Qy|ptod^ tqr 
this peesent parfiamcnt, ana.by tne au^ority 
of Ihe -same, that all. the report books of^he 
lesolutions. of the Judges, and o^er books of 
the lew of England,* shall be translated into fh^ 
En^Hsfa tongue: and that, from .and after, the 
1st day of January, 165(H all Teport books i^ 
the resolutions of Judges, and afil other b^M^kfl , 
of the law of England, which ^\kail be piintKr, 
flMl be in the EnglisH tongue 'bnly. "'' 

*• And be it further enacted, by the authority 
aforesaid, tfiat from and' after the first ^mxn 
of Easter term, which shall be in thef year 
1651, all^rits, process, and returns thereof, 
and all pleadhigs, rules, t)r^erB,. indictmenb^ 
hriimcttbiis, certificates, and aU patents, com- 
missions, records, judgments, statutes, recog- 
nisaaces, rolls, entries, and proceedings of 
courts feet, courts baron, and castointb^ 



jui>icuai'Viia«UKii(«x 16%. 

The foHov4ng is a specimen of judlekl eto^* 
queneej somevmat more' ^lan 'two ceMuiMM 
M^o, on a question of enlaift- creeled by RichanI 
the Second. 

** Tfads great and weightv cause, incompaift' 
ble to aikvo^hef that Mb hap^eBsd sit imy 
time, requires gi«K ddibertttfon, and adiid ^nd 
mature. judgment todetcnniae it| and Iwiab 
that all the Judges of BngMd had; heard ii^ 
(being 41 fit «ase for all,) to 4ie. end we ail to- 
gether mifl^t hnva^ ffiven ouchumHe advice to 
youi'laimipshercui. . Hene is repr e s e nted t» 
I your lordbhips .tfdr/tfm«ff AimortM^ and as I ma^ 
well say Uimirts koMorhy illustrious honour. 1 
heard agre^ft peer of thitreahnanda learaad^ 
say, when tie Uvcrd there, was no kiAg iu Glfm^ 
tendom,had su^ a sobjeet aa Oxford. He 
MOM in witk the Cbn^pa^r £avl.of Gwyoee ; 
Aortly after the Conquest'i^MdfOse^t Chamu 
berfadn of England, above SOO years ago, by 
Henry I. the Conmieror^ son^ brother to 
Rufus; l{y Maud, tiie Jgo^ress, Earl' of Ox'- 



ford; coiifirrofd .and approved by.iiQiiry H. 
Alberm comity so Earl >cfore. This gr^ 
hfmonr, this high and noble d^ity,hatkoon-- 

Sued erer since in the remukable sdrnaftie 
De Vere, by so many ages, deectdiiti, attd 
^ genei^tions^.as no o^er kingdom ^ean firofitce 
such a peer in one and the self-same iltene wid 
title. 1 find in all ifhxs length of ^me.bsit two 
atttdnders of this nol^le nunlly, and thoe^ in 
stormy and tempestuous thnes, whenjihie gvP 
reminent was unsettled ^ud the Idftgdbm ill 
eoi^tftion. I]iaTe]abo!ti^^t(riAaIe.aGOte-; 
Biiiit with myself that aff6btion may not pt^aB 
upon' judgment, foir I su0);k>9e there is' no man 
that hath any apprehension €»f gentry or BoMe^ 
i^s^, b^t his afi^tioii stands tt^ttfe-'cOniiBUance 
courts, and all proceedings whatsoever, iu'inyif IRf so'noble a name and house, and would take 



courts of justice, within this commonweahh, 
a&d which concern the law ,and administi^ 
tion of justice, shaU be in the English tongue 
only, and not in Latin or French, or any over 
language than English, any law, custom, or 
usage heretofore to the contrary notmthstand- 
ing, and that the same, and evei^ of them, shall 
be written in an ordinary, usual, andl^Hile 
hasid and chaiacter, and not in any hand com* 
monlyoalled tonxtAiuA/'ScobeWi Cottecthn 



hold of a twig or a twine^thread to u^old it. 
And yet Time hath his revohttions ;^-tIiere 
must be a period and an end to aH terapoFal 
thmgs-^Atf r^rwwf, an end of names and ^^ 
nities, and whatsoever is terrene, and why no« 

* of De Vere? For where is BohUn ? Whe^ is 
Mowbray? Where is Mortimer ? Nay, which 

'ia niore and most of all, where is Phtatagenee ? 
They are entombed in the urns and sepid.' 

f chres of mortality.— And yet let the name and 
^gnity of'De Vere «tand so long as it pleaseth 

uodr I 
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SATURDAY, MARCH 17, 1832. No, LJOUV, 



'* Quod magis ad mos 



Pertiueti et newire malpiai «•!» agituniit." 



HORAT, 



. THE PROGRESS OF CHURCH 

REFORM- 

Cbubch Refbrm la peculiarly ^thin the 
ptrovince of the liawyer. He has more than 
ordinaiy opportunities pf seeing the actual 
Ntorldng of the present s3rBtem, and of judg- 
ing of the direct effects upon property^ of 
tbe x>resent mode of remunerating the cleigy. 
We have therefore frem time to time devoted 
some of our pages to its consideration, and 
to the progress, which itmak^s. The pre- 
seiit session of parliament is now in the 
nddst of its career, and it is fit that we should 
again resume tlie suli^t. 

Three bills were brought in in the last 
seasion/ all having for their object a modi- 
fication of the present system. Tliey were 
introduced by the Archbishop of Canterbury, 
and weie, 1. A bill for encouraging and fh- 
cilitating compositions for tithes ; 2. A bill 
for augmenting vicarages and curaoies; and, 
3. Abillto restrain and regulate the holding 
of pluralities : — of all rfwhich we have given 
a full analysis.* 

Of these, the second only was passed in- 
to a law by the last parliament, being the 1 
a^ 2 W. 4. c. 46. By the 29 Car. 2, c. 8, 
it was enacted, that all augmentatioBs which 
should be granted to any vicar or curate, by 
any ecclesiastical person, out of his rectory 
or portion pf tithes, should be enjoyed by 
such vicars and curates, and their successors 
ft>r ever ; but no such augmentation could 
exceed one moiety af the clear annual value 
of the rectory oat df which the same was 
granted. By the new act, this restriction as 
to the amount of the augmentation is re* 
pealed, a|id therefore aug^nentations to any 



* S^ 9 L. 0. 148, 169. See also an analysis 
of the lulls of Lord Ihpn and Lord Kin|f on 
t^s iiu)>ject, pp. 196. 198. 

iro. I.YXIV. 



amount, or of any value^ may be made l^ any 
(^eaias^oal person, or by any college or 
hospital, to vicars or curates ; but all such, 
augmentation must be in the form of an an« 
nnalrent. 

* This statute, it will be seen, is very eon** 
Hfiied and fimited in its operation ; but it 9ipm 
pears to us to be the first step u^ Chuich 
Reform, as it ^videntiy favours tii^ prmciple 
of that equalization of the property of tb^ 
church, to which we look forward very anx- 
iously. It~haa, we imder8tand,''idready iieeur 
acted on- in 'Several dioceser* ' 

The third bill, for restraining pluralities, 

*has been recently again introduced into the 

House of Lords by the Archbishop of Can-* 

^terbury, and has been r^ad a fixst tin^e fi^ 

the House of Lords, and will probably poist 

both houses. «... 

The Archbishop's- bill for composition haa 
not been resumed this session, and we bavQ 
not heard when it is to be brought forward \ 
but the gveat question of Chosch Refimn 
haa not remained imagitated. It has been 
forced upon the legislature by the miserjT 
and confusion which the present system has 
occasioned in Ireland. We will not stop to 
enter into detail ; it is sufficient for us sun<^ 
ply to mention, that in nine Irish counties, 
the people have refused to pay tithes, and 
that when cattie has been seized in d^uilt 
of the payment, they cannot he sold, because 
nopwrdMser can be found fqr them. The. 
' extrftordihary and disastrous dceneis which, 
have lately occurred in consequence of thi^ 
refusal, however lamentable in -th^mselvea^ 
must be attend^ with benefit to the oonniryt 
at large. The system is to blame t and we 
have no hentation in saying, that unless wet 
are prepared to remedy it in time, we must 
expect sboitlyto see Kent and Btesex'in 
t&e same state as Oarlow iond Tippcnfirf ;— ' 
and some village, iii ^ith^ of OxeVe first 
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counties^ may acquire the fatal celebrity of a 
Newtpnbarry or a Knocktopher ! 

The ministerial Hnemedy jforthe ev3s of 
the present 83r8tein .in* Icdaad^ appears to 
us the right one. It is intended, that gtf . 
vemment shall take the whole of the tithes 
into its own hands, and levy in lieu of it 
a tax, which is to be allotted to the cleigy ; 
ot that an equivalent in land shall be al- 
lotted to them. We have always been in 
£ivour of this first mode of remunerating 
the clergy. It appears to us that it will 
remedy all the great evils' of the presedf 
tithe system, so fair ' ttt they press upon the 
people. But the evils which affect the 
clergy are also considerable, and require at- 
tention ; and these can be best remedied by 
an equalization of those revenues, which are 
iibwso unequally, we had almost said, scan- 
dUoifely, mohbpolized. We are glad there- 
tote' to see that the Gk>vemment measure 
relating to tithes in Ireland, has met with 
the approbation of the Archbishop of Cane 
t^bmy and the Bishop of London; and we 
16ok forward to the speedy proposition of 
some similar measure which diall relate to 
Snglaad. 



NEW BILLS IN PARLIAMENT. 



AVALYSIS OF A BILL IMTItUJAO "aN ACT FOK 
^ UNIFORMITT OF FaOCSSa IN PBRSONAL AO- 
TIOKS IN BIS MAJXSTT'b COUBTS OFUkW AT 
' WX8TM1RSTXR." 



ServiceaUe Procett, 
This bill commences by reciting that the 
Illness for the commencement of personal 
MOons in the Courts of Law at Westminster 
is,oy reason of its ||reat variety and multiplicity, 
very inconyenient m practice ; and for remedy 
tiiereof it is proposed to be enacted. That the 
process in all such actions (commenced in either 
of the said courts, in cases where it is not in- 
tended to hold the defendant to special bail, 
<fr tojHTOceed a^^st a member of parliament 
accordmg to the provisions contained in the 
itetitte pasMd in the sixth year of the reign of 

im! r^ ^^"^ ^"^ ^^"^^ '^e Fourth, in- 
titu^ " An Act to amend the Lawi relatinir 
to Bankrupts/' c. 16. §§ 10 & 11, shZ 
^^ether the action be brought l^ or airainst 
any person entitled to the pnvflegcof peerairc 
«rof pwhttneot, or of the court wherein such 
mm Aall be brought, or by or agamst airr 
o^ljenion, be aecdrdingr to the fcrm con- 
tamed m the schedule marked No. 1. 

'Appearance, 

That the mode of appearance to every such 

writ, or under the authority of this act, shaU 

be by ddivenng a memorandum in writing ac- 

cording to the form contained in the said 



schedule, and marked No. 2, such memoran- 
dum to be delivered to such officer or person 
as the Court out of which the-proeess issued 
shall direct. 

That in case it shaU be made iq>pear to the 
satisfaction of the Court, or, in vacation, of 
any Judge of the Court, out of which suck 
wnt of summons shall have issued, that any 
defendant has not appeared to the action, and 
cannot be compeUeu so to do without sdMie 
more efficacious process, it shall be lawful for 
such Court or Judge to order a writ of ific* 
tringai to be issued directed to the sheriff of 
the county wherein the dwelling house or place 
of abode of such defendant shall be situate^ or 
to the sheriff of any other county, or to any 
other officer to be named hy such Court or 
Judge, in order to compel the appearance of 
such defendant ; which writ of diitrittgmt shall 
be in the form, and with the notice mentioi^ed 
in the schedule No. 3 ; which writ of dhiringag 
and notice, or a copy thereof, shall be served 
on such defendant ifhe can be met with, or, if 
not, shall be left at the place where sdch dU- 
tringat shall be executed ; and a true copy of 
every such writ and notice shall be d^fivered 
together therewith to the sheriff or other offoar 
to whom such writ shall be dbrected ; and every 
such writ shall be made returnable on some 
day in term, and diall bear iate on the day of 
the issuing thereof^ whether in term or in 
vacation. 

Bailable Praceti, 

That in all such actions wherein it shall b« 
intended to hold any person to special bail who 
may not be in the custody of the marshal of 
the marshalsea of the Court of King's Bench, 
or of the wte'den of the Heet Prison, the pro- 
cess shall be according to the form* contained 
in the schedule and marked No. 4 ; and so 
many copies of such process, together with 
every memorandum or notice subscribed tftei^ 
to, and all indorsements thereon, as there aaay 
be persons intended to be arreHe4 thereon or 
iereed therewith, shall be delivered therewith 
to the sheriff or other officer or person to 
whom the same may be directed, and who 
shdl upon or forthwith after the execution of 
such process, cause one such copy to be de> 
livered to every person upon whom such pro* 
cess shall be executed by him, whether by 
service or arrest : 

Provided, that it shall be lawful for the 
plaintiff to order the sheriff, or other officer or 
person to whom such ivrit shall be directed, -to 
arrest one or more only of the defendants 
therein named, and to serve a copy thereof on 
one or more of &e others, which order shall 
be duly obeyed by such sheriff or other offtoer 
or person { and such. service shall be of tha 
same force and effisct as the serrice of the writ 
of suitimons herein-before mentioned^ and no 
other. 

Outlawry, 
That upon the retura of nen est tnaeniau as 
to any defendant agaipst whom such writ of 
capias shall have been issued, and also imoa 
the return of nulla bona as to any defenoult 
against ivliom such writ ofdatringat as herein* 
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^fore mentioned sball Itkre issul^, iVhetli^r 

"sucb inrrit of capias' or distrfng'fts shsJl have 

'tsdtied ad?ainst such defendant only, or against 

such, defendant and any other person oi; per- 

"nonSy. it shall be lawful, until otherwise pro-. 

Tided for» to proceed to outlaw or waive such 

'dehuidant by writs of ejftgi /achs and procla- 

^matioi^, ana otherwise, in sudi and the same 

^manner as may now be lawfully done upon the 

, return of 0«i» esi inventus to a writ of cr/pias ad 

rexponifendf^n issued after an original writ : 

'.Provided, th^t every such writ of exigent 

proclamation, qind other writ . subsequent to 

*the writ of capias^ or disirhj^at, shall be made 

"returnable on . a day certain in the term next 

foUoyvfing the issuing thereof; and every such 

'^rst. writ of exigent and proclamation shall 

^ear teste on th^ day o( the return of the ^vrit 

of capias or distringas, whether such writ be 

returned in term or in vacation; and every 

4i|i)>9equent writ of exi^eiit and proclamation 

«ahall bear teste on the day of the return of the 

jiext preceding writ ; and no writ of capias or 

Mstring'os shaU be sufficient for th^ purpose of 

-outlawry or wi4ver ,if the «ame be returned 

^thin Jess, than fifteen days after the delivery j 

thereof to the sheriff or other o(Bq^ to whom 

^tke same shall be directed: Provided, that 

•every outl4\yry or waiver had unidejc the authpr 

rity of this act shall and may be vacated or set 

aside by writ of error or motion in like manner 

as outlawry or waiver founded on an original 

^vrit jan^tj now be vacated or set aside. 

;That for the purpose. of proceeding to out« 
J^wry aj^d, waiver umui such writs of capias or 
duitfingas returnable in the Court of Bxchcr 
^laer, the {^grd t)hief. Baron ma^ appoint a fit 
nersfMi^ ho}diiig some other office in the smd 
Courts to execute the duties of a filazer, exir 
geuter, and clerk of the outlawries in the 
flime-Court - 

Detaining^ Prisoners, 
That when it shall be intended to detain in 
&ny such action any person being in the ciiv 
toay of the marshal of the marshalsea of the 
Court' of King's Bench, or of the warden of 
the Fleet Prison, the- process, of detainer shall 
be according to the form contained in the said 
schedule and mari^ed No. 5 ; and a copy of 
Such process and of all indorsements thereon 
diall be delivered together with such process 
fo the .said marshal or warden to whom the 
same shall be directed, and who shall forthwith 
serve such copy upon the defendant personally, 
or leave the same at his room, lodging, or 
other place of abode. 

* Proceedings againtt Members of Parliament, 

. That in all such actions wherein it shall 
be. intended to proceed against a member of 
parliament according to the provisions of 
tile' statute 6 Geo. 4, the process shall be 
according to the form contamed in the said 
schedule marked No. 6, and which process 
taid \k ^opy thereof ^aU be in lieu o^ the sum- 
mQns; or original bill and summons, and copy 
thereof, mentioned in the said statute* 

.; » ~ -' I Duration of fF,rits, 
VsiM no writ issued by authority of this act 



shall be m force for more than /otrr Ctf/(?n^/r 
months from the day of the date thereof, in- 
cluding the day of such date, but every writ of 
summons and capias may be continued by alias 
.«id pluriesy as the case may require, if any 
defendant Uierein named may not have been 
arrested thereon or served therewith. 

Provided that no first writ shall be aviulable 
to prevent the operation of any statute where- 
by the time for the commencement of the ac- 
tion may be limited, unless the defendant shall 
^be arrested thereon or served therewilb, Or 
proceedings to or toward outlawry shall be had 
(herejqwn, or unless such writ and every writ 
(if any) issued . in continuation of a preceding 
writ snail be returned non est inventus and en- 
tered of record within one calendar month 
next after the expiration thereof, including 
the day of such expiration, and unless every 
writ issued in continuation of a preceding wnt 
shidl be issued witbia one such calendar monlli 
after the expiration of the preceding writ, and 
shall contsun a memorandum UidorMd thereon 
or subscribed thereto, specifying the day oi 
the date of the first writ ; such return to be 
oiade ifk baflsd)le process by the sheriff or other 
f^fUcet to whom the writ shall be directed, or 
his successor in office, and in process not 
bailable, by the plaintiff or his attorney suing 
x>ut the same, as the case may be. 

Proceedings on fTrits in f^acation. 

The bill next recites, that according tcf the pre- 
sent practice, in certain cases no proceedings 
can be effectually had on any writ returnable 
within four days of the end of any term, until the 
beginning-of the ensuing terra, whereby an un- 
ne c essaiy dela^ is sometimes created ; for reme^ 
4f thereof it is proposed to be enacted, that if 
any writ of summons, capias, or detainer shall 
be served or executed on any day, whether in 
term or vacation, not /jeing a day between the 
tenth day of August and tlie twenty-fimrth datf 
of October in any year, all necessary proceed- 
ings to judj^ment and execution may be hai 
thereon, without delay, at' the expiration of 
ei^ht days from the service or execution tiiere» 
of, oh whatever day the lapt of such eight days 
may happen to fall, whether in term or vaca* 
tionl 

Prorided, that if the last of such eight days 
shall in any case .happen to fidl on a Sunday^ 
Qo6d Friday, or any da]^ iq[>pointed for a pub* 
lie fast or thanksgiving, in either of. such cases 
the following day shall be considered as the 
last of such eight days. 

Provided also, that if such writ shall be 
sensed or executed on any day between the tenth 
day of August and the twentp-fourth day ofOom 
tober in any year, special bail may be put m or 
appearance enterea either b¥ the defeiidaiit ^ 
Ihe plaintiff at the expiration of such eiffy 
days, but no further proceeding shall hetadi 
thereon before the first day of the nest Michael- 
mas term. 

Date and Teste of Writs, ^c. 
That every, writ issued by authority of this 
act shall bear date on the day onr whidi die 
same shall be issued, and shall bo tested in the 
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Bame of tKe Lord Chief Justice t)r hori Chief | th^ nylk writ has bc€tt iMued by Uin, or wHfc 
Baron ol the coun from which the aunp^ shall his auMionty or privity ; and if he^aba^ w- 

'"*'"" swer in the affinnaUre, then he shall i^o, m 



issue, or in case of a vacancy of such office, 
then in the nwne of the senior Puisne Juc^ 
of the said court* and ^hall he indorsed v^^ 
the nainc and place of abode of the attorn^ 
actually suinff out the sfune, and in case sucn 
f^tt^noey shall apt he an attorney of the court 
in which the same is sued out, then also ^ith 
the name and place of i^bode of the attorney 
of such court m whose name such writ shaU 
he taken out : hut in ca^e no attorney ahall 
he employed for that purpose, then with a m% 
morandum expressing that the same has been 
sued out by the plaintiff in person, mentioniiuc^ 
the city, toi/vn, or parish, and also the name oF 
the lumilet, street, and number of the house pf 
sueh plaintiff's residencei i/gnff wck there &^, 

Service c#i- CerporatioMs, Sfe, 
Thai, every aueh wnt of sununont IrtmA > 
against a eoipoiatloa aggregate may b« aerrcd 
oa ihe nmor or other head otfeer, or -mi 



case the court or any jud^e of the same ot'of 
any gther dourt shall so' order and directj^' de- 
cide in writing, mtW a fime to be jptUoweii 
by such court op judge, the profeasioii,'Qccu- 
patlou, or. quality, aad. place of abode of tht 
plamtiff, on pain of being guilty of a contempt 
of the court frjm whiph such writ shi^l VW^^r 
to haye been issued i and if such al^on^ef 
shall declare that the writ was not issued hi 
him^ or with his authority or pririty, the sua 
court, or any judge <)f either of the said courtly. 
sha0 aud may, if it shall appear reaaooalJIe m 
to do, make an order fogr ue immediaie A- 
char^e of any defendant Qr defepdants who 
may have been attested on any such w?tt, oif 
entering a common appearance. 

Qgwerefw leeuing fFrUe, 4«. 
: It b neat proposed to be provided thai ll*i 
fudges of eacli or the courts may Mpoinl 



the town clerk, cleik, tveaiofar, or leorelary ' of the present officers to be the p(Bcer4•ri»^ 
af moh eorp<ni|tioa i and every Mich wril Is^^ eulng Writs, entering appearances, &e» and div 




atablee thereof; and .every rach vrrit issaed: 
Mains^ the inhabitanls. of amy cauaty of aay 
city, or town,, or the iahabkaals of any fran»- 
chise, liberty* pity, t^'ifn, or pbce no! being 
part o(a hundrea or other like district^ onswae 
peace officer thereof. 

Jn4ge» mey make Ruhe and Ordere,' 
That the judces af the s^d coarts miay mak# 
all flfoch general rvdes and orders for the effec- , 
tiu4 executioa of the act, and of tiie intention 1 
and object ^efaof, aad for fixing the cofff to 1 
be;alkMred for aad In respect or the matters ^ 
therein contained, and the performance there- 
ofi ae VA their judgment shaH be deemed neces- ' 
aavy OP j^'oper, and for that purpose to meet as 
soon aa coaveaiently may foe alter the passing 
Ihireef . .9 

That it shall be lawful, in term time, for the 
oomt out of which any writ issued 1^ autho- ^ 
ril^r of tlte act, or any writ of eapkt td eatttfuci" 
enikin^i fieri fociae, or ilegii^ snail have issued, 
to Huike ndes, and also for any jud^re of the 
laaie court, in facatidn, to make brders, for 
the return of any soch writ ; and every such 
orderehdli^ef the saaie force and effect as 
^ fl^Q of court made for the like purpose ; 
ppvided, that no attachibent shall issue for 
disobedience thereof until the same shall have 
been made a rule of court. 

• *f^oeeedingie fn ease qfDe/nuit, 
That all such proceedings as are mentioned 
In any writ, liotice, or warning issued under 
Md act. shau and mav be had and taken in de« 
IMf Of a defendant^ appearance or putting 
in Special bail, as the case may be. 



Proviso In &vor of persoM privileged IWMi 
arrest, and for causes removed by iniferlalr. 
courts. 

That ftom the time when the proposed anl^ 
shaU commence and take effect, tne writs here** 
inbefore authorized shall lie the onlyVrits for 
the oommeaeement of personal aotioos in any 
of the courts afopesaid^ in the eaaea ta^vM^ 
fluch writs are i^plicable/ 

The act to commence andtak^ eieat on die 
iTM day of MiehaumfM term nes^ after tliii 
passing thereof. * < 

# 

••• The schedule wiU be ias^rted in a siib» 

sequent number. 
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Wi were glad to aee tliat Lord Bldon had 
Undertaken to disprove the diaigea againat 
him as to the abuae of hia patronage, whi^ 
have been pevited in the. necent diacnHaian 
on the conduct of Lord Runkett ; beoanaei 
having a high veneratkni for his eluoucter, 
we were sure that he could vindicate it most 
efiectually. How unfortunate it iq that pub- 
,lic men do not oltener contradict statementa 
0^ this nature in the first instance, if they 
are untrue ! A fsleehoed ia first tAsinuated; 
the inainttation is repeated 1 it then grows 
into a direct statement; the statement ia 
r(^>eated, amplified, and ezagger^tted; peop^ 
b4;in to tbiiik that there is aciBgtViiTy ^ Hi 



TlMt every attorney whose na^^ie shall be in- " " '^{^^7^^ ^ ^^J^^*^ ^^' but thiM 
dorsed on any writ issued by entliority of the ""^ be^reme grorand for it. It v^Bguxtm^ 
act shall, on demand in writing made by or on peated, and while the parties whom it iiB« 
hshatf of any 4efta4am,'AeclimfortiMFttiiiHie- i fteaches laugh at it aad dasfdaa it« the ipfitt 
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Briusft of &16 putiic beHeve \t, and 'ttct ^det 
the bdief . 

No slander baa been more curtently pft>- 
mplgated than that whitfh haa deelarad that 
Lord £ldon has heaped officea on faia son-^ 
that he haa strained ever^ point to benefit 
hiani and betrayed his public trust and the 
geuend interest in making this provision, 
Ittnnis but, however, that he was £our years 
if office before he g^ve aay. place to hia 
son; that theOi at the urgent request of the 
qpveceigo^ l&e did bestow one office on hni ; 
and that in the course of an official career of 
nearly a. quarter of a cfentory, he gave him, 
altogether; jflaces to the value of ^500/. ; 
that ever since 1613, and down to 1827« he 
paid a sum to this amount to the Vice Chan* 
cittor; that so fiv from straining a' point of 
psfttonage, it turns out that> althodi^ in re.*, 
vtvsiona^ offices, according to the former 
Practice, he was entitled to put in three 
l^^es, he had. constantly put m but one. 
This defence we think perfectly satUfiactory. 
Whikt legal sinecures exist, it would be ab- 
>vd to BUT that a Judgie may not bestow 
tliem on ins relatioDs ; and Lord £kbn has 
av^ed himself of this privilege to a ttnaller- 
extent than ^ost of hi^ ptedeceSscM.. Lord 
Plunkett has probably i^vailed himself of it to' 
the utmost;^ but it ia net' on this account 
thnt we have blamed him i-^it is for step- ' 
piag in akd preveMing afidr trial of the 
ri|^t to appoint to the noils Secretaryship, 
when a bill was brought in for that purpose* 
1%ia.we are assured Sir Anthony Hart ne- 
ver did. He simply said, that he would not 
decide against himself ; but always gave Sir 
y. M'Mahon full liberty to appod to the 
King in Ccmmnl, and try tiie. r^iit before 
that tribunal. 



^Thd Iriidtfr'the^i^p^ii }gtm A 
biH ^ ^xchanre tn fMvment, at 
(Boree moiiths date, whicii is* 

"He insures the goods from fi^e, 
which is - * - - - 
Hes^Usthe^ gy>od){td tiv^of 
more diffisreai persons— <say live 
per^iift**-to ^acn of whom he ha^ 
to give a stamped recdpt, wluch is 
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iivnaa apfiotiii^ TRAna ANn ufp in- 

• In «the former- numbers of our dissertation 
on the subject of Stamp Duties, sevend matters 
are commented noon whidi more immediately 
tttt^Iy to mercantile business. Liet us here ex* 
M&ie the eflfedt of these several duties collec- 

tlTdy, oirs dedi&gioiiteiDiiSimt ofioo/l 



* ne tnAer Mo pnrcftMes lOOif. 
<^foo(fci psyailBtfeoii direct add 

Mmc^ tteer:ttp.:tlm 
uuouMo^say... - . 



* Thus the trader pays for stafip dutv U 6l.» 
fti cent, per annum, on a dealing X6 tne value 
oi 100/:, and' which, as comosi'ed with otfae^ 
i#^ts Bbplyiag to the goods^ is an add&tibil' 
of fiill 12d per cent. duty. 
' Parsofaig the subject of labunoice Dnties, we 
find, besides marine and fire iasursnets, one of 
more modem orimni denomimrted Amurunc^ 
on iArmi This .£iscripthm of assaranee, si* 
thouflfh, Uke the others, fovdded oit true pro^^ 
deatit£a motives, is not ia somft cases exactly 
titt same in oparation as marine' and fife in«' 
SQUamea ; the latter are effec^d for an iiw 
dnnity ngaiast loss of existing propeny ? 
UfoamnaMes, in some instanees, operate al*' 
tha means of- acquiring property^ in future; by' 
afiapdiag parties the opportunity of de|>osithig 
smaH annaal sums in nature orpreminms, pSr 
the acquiaement of an equivalent grosi amount 
in .a due course of time> and tiM happ^dhlg of 
a possible event. This pArl of the system dif« 
fers very littlef however, froifi that of the sav- 
{agi banks. . Life assurances^ ia other inslan* 
bes» are edected to indemni^ parties from die 
lo^ 6f 1KB existing property, similar to fire and: 
nutriae insmraaces. Perhaps Ihe lifo assunmce* 
^irttem is poduced hy a nmre kiSdligiUe fcaU 
•ulatioB of events than oould be strictly aDpUedf 
to marine and fire-insurances ; but. be tuat ar 
it dlay» the scheme must hesUowed to b* eae» 
of the mbit estimable and pnuseworthy, goard*^ 
ed'as it is by the enceUent. regidations ai 
•minent public companies frxnn all iiindi #6 
gambler^ tricks. .... 

Pdidet of afminaet made t^mUnu fra*>< 
qnently form the subject of deeds of morWage^ 
or family settlement. Each of these kinds of 
deeds are charged with b4 valorem- duties- on 
the sum of money secured ot settled. In liket 
msnner the policy' is , aUo cfuuged With duty.: 
. lyow, inasmuch as. the mortgagor or app oin t or 
ih sH cases inusi be the assured, who^ nas,. on 
the j^oHcy, pC^id an ad valorem duty» it is .far' 
ffoxssi^ Correct that sucm assured should be te-. 
(pored to pay a second ai valorem duty anithe : 
mortgage or settlement, which he does under, 
I the present system. 

In* the case of mortgages, the sum- advanced 
I for faksuring the property therein Qoi^prised; 
sgainst daitiage by fire f and also the sum^ ailr, 
vanoad -for/ insuring any life .whfre\ipoB any, 
amnuitp (comprised in such mortgage) 'shall 
'depend ; are, oy the stamp act, excepted from 
the mortgage ad tfatormh dlityT And why 
I should not assinnace on liyes generally be al^o 
ekeinpted^ 

4n the fimp^ settlements,. Ii0r bomh, ihorf-' 

,aageB> ana other securities, chargeable with 

* jC4. O loaty as bondl arid mortgage, if operating as 
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f ettlements, are exempted from ibe settlement 
mi valorem duty ! Why should not this exemp- 
tion be extended to sums to be derived from 
assurances on lives? The policy of itself caiikt 
not certainly operate as a settlement, becaul£ 
the assurers cannot entertain the point $ but a 
short accompanying declaration of trust by the 
tesured would supply the requisite formality. 
This declaration or trust would resemble, and 
might be assimilated to, a bond or warrant of 
attortiey accompanying a mortg^e or grant of 
annuity. Such bond or warrant of attorney 
does not operate as a mortgage or grant of an- 
nuity ; yet, because ad valorem duty has been 
once paid on the mortgage or grant of annuity, 
the acoempanying bond or warrant of attorney 
ia consequently exempted from that ad valorem 
duty. If, therefore, duty is not to be paid 
twice over on the same sum in the one case, it 
ouffht not to be doubly pud in the other K 

The present duty on policies for assurance 
of lives, is payable only once on the policy it- 
self; — ^inthe same way as formerly* was the 
case with respect to other inaliraitces ; and?il 
is charged on the amount assiijred; and not 4|r 
^epremium pwd. *^ 

' The legislature formerly appears to httv<f 
looked on this description of^ assurance very 
differently fi-om the view taken in latter days. 
The 10 Ann. c. 26, can only be said to allude to 

Solicies of this kind, by uising the words [after 
eeds, &c. for, &c. as before quoted] — "^or 
for any other purpose for which any writing/ 
commonly called a policy of assurance or ixfk 
i^urance, has been usually made," shall tf4 
construed to be policies of assurance. By &e 
35 Geo. 3. c. 63, and 41 Geo. 3. c. 10, sii«^ 
]k>licies were exempted from duties then im4 
posed. The reouisite duty having bteooie 
doubtful, the 48^ Geo. 3. c. 149, removed that 
doubt. But in the year 1815 (55 Geo. 3. c. 
1S4)« the following scide of ad valorem duties 
came into operation. 

This scale, like the other scales, willbe found 
to charge the higher rate of duty on the smaller 
aum assured. 



Amount utored. 



If under j^fiOO 



JfiffSOOaadl 



BO. / "«» 

jeigoo MOD 

MOO 6000 

6000 oi upwards 



Duty. 



a 

4 



Mediun. 






i 



sayj^aM 

— 780 

— 9000 

— 4000 

— 6000 



Difty 
per Cent. 



b8«.0tf. 
6 4 
8 

a 

2 



• 

In addition to these duties, on death, where 
the party dies possessed of such a policy, the 
tfum assured becomes charged with probate ai^d 
l<^gacy duty also. J. A. H. 



* In a future number we shall advert to the 
case of Halte v. Peters, tried NovembeE»,I^]^ 
in the Court of King's Bench^ which bean on 
this point as well im on mortg^es. 



ON THE JURISDICTION OF THS 
COURT OF CHANCERY IN BANK- . 
RfJPICY, 

Tbi6 question seems at last to be settled. 
We hayefrom time to time stated the (^us^ 
and rules on the subject,* and the matter 
has lately come before the Lord ChaaceUor, 
who requested the assistance of tbe Vice 
Chancellor at the hearing.^ It^w«& fidlf 
argued by Mr. Solicitor General, Sir Eduford 
Sugden, Mr. DuckwortK and Mr. Jacob} and 
on Tuesday tiia foUowing judgment "was de- 
livered: 

The Flce-Chnncellor said that, in' his opi; 
nion, the authority hitherto exercised bytne 
Lord Chanciellor in matters of bankruptcy bad, 
ia some respects, been wholly taken away by 
Ae recent act; but there were sbme cmset 
Which the act did not touch. In the preamble 
etthe act it was recited that it was expedient 
to pMvlde means for administering and dis- 
tributing'fhe estate and effects of bankrupts, 
and of detemMi^ the questions which rose 
touching the same, ^mktr than were provided 
b^ the then existing Icir,^ the end that th^ 
rights, as well of the banki iqWilii ^ A eir cre- 
ditors, might be enforced vrith as Wte*^M^Br 
and expense as possible. It was thei tfclt VI . 
acted that a new Court should be appoinied 
for that purpose, and that it should have juris- 
diction m matters of bankruptcy, safinjf the 
power of appeal to the LM*d Chaifcellbr, nl the 
manner therein shovm. He ther^ore thought 
that the iurisdiciibn was taken acwa^in ali'cases 
except those which were not provided for by 
the act^ and those in which a new kind of juris- 
diction was conferred upon him. His Honour 
referred to a case which had been cited from . 
Saville's Reports, p. 143, in which it had been 
held that Superior Courts always retained their 
authority over cases. which they had been ac- 
customed to deal with, unless it should be 
taken away by express words. But there was . 
a more recent decision {Cates v. Knifht, 3 T. 
R. 442), in which, after much consideration^ 
Lord Kenypn decided that, where a new mode 
of proceeoing had been pointed out expressly 
by statute, the authority which h&d preriotiisly 
existed in other Superior Courts was done 
away. Although, therefore,* he was of opinion 
that the act hM been intended to take away, 
and had in fact taken away, the Lord Chancel- 
lor's jurifidictidii in certain cases, he did not 
think it affected it in cases which the act did 
not cpntemplate. . It could not be intended 
I that after a ci^ had been decided by the Lbid , 
Chanceflor, or by the Vice-Chanceuor, it was ' 
to be subjected to the decision of the Court of 
Review. Such ^es^ therefore, as had been 



« Ami, pp. 189. 221. 

^ We understoodat the time that tiie attOK 
•dance of the Master of the Rolls was abo re* 
quested ; but he.preferrad not atteadingy as he 
had no jurisdiction -in the matter^ 
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by the Lord Chanceltor eovlii not be 
revised ualeas hj his anthority^ aftd in like 
■Mniitt- it was with the decisions of the Vice- 
ClmBc^lar. In all other cases be thouriit that 
Ae Court of Review had jorisdictioD. HU 
Honour then adverted to the partioahir peti- 
Hoha In which the question had arisen :— Rrst, 
in EjtparU Bemon^ in the maiier ifDilworth, 
ThiswnB an appeal from the decision of the 
ViceXIhnAcellor to the Lord Chancellor, and 
«8 It eould not be heard in the Court of Review, 
inr the reasons he had stated, it could only be 
de<dded Uy the Lord Chancellor. — Em pnrie 
Lameagier Canal Company, in the matter nfDH^ 
worth. This also was an aj^peal ft'om tiie Vice- 
Chancellor to the Lord Chancdlor Lyndhurst, 
idio afirmed the order of the Vice-ChanceUor. 
A petition for a re-hearinff was lodged, which 
ati&ed fresh grounds in addition to the former 
matter. As this case also fell under the inter- 
pretation which he had put upon the statdte, it 
must be retained by the Lord Chancellor. — 
Ejf fHtrie Langston, in the matter of Hariiy, 
la this case, on hearing a petition, the Lord 
Chancellor had referred the matter to the 
Commiasioners, who, consequently, made a 
report thereon. AH that had been done, there- 
fore. In this Court, had been done definitively 
---all that remained was of an original nature, 
and might be sent to the Court of Review. — 
Em parte EUee, in the matter of Joiqner. 
There were three petitions in this matter — an 
original petition, a cross petition, and a sup- 
plemental petition. The two first must be ad- 
jnd^red by (he Lord Chancellor; but the last, 
which went upon new matter, and the decision 
of which would not involve the subjects to be 
decided ia^the other two petitions, would pro- 
perty be preiented to the Court of Review. 

The Lord Chaneellor said he had, in con- 
sidering these questions, avuled himself of the 
assistance of the Vice-Chancellor, for which he 
was greatly indebted to his Honour, in whose 
opinions he entirely concurred. It was not* 
necessary, in confirming the jurisdiction of 
this Court, to disaffirm that of the Court of 
Review; and the judgment of the Court 
amounted to this — ^that the Court of Review 
bad no jurisdktlon to over-rule, or deid with, 
cases Mwch had been previously dealt with by 
the Lord ChaneeUor or the Vioe-Chancellor. 
With respect to the prospective jurisdiction of 
the Court of Review, it would be concluded 
that the jurisdiction formerly exercised l^ the 
Lord Chancellor was transferred to the Court 
of Review, and that they would . have decided 
all matters arising upon facts in the manner 
pointed out by the statute, reserving an iM-' 
mate appeal to this Court upon such pdints of 
law or equity as were expressly reserved; m 
upon the cases stated. 

It will be seen, therefore, that this case 
ovemiles the decision of the Court of Re- 
WHT in Ex parte Lowe. In re Aaron, ante, 
p- 221 ; and that aH petitions in banknipt- 
cy, appealing from the judgment of the Vice* 
Obacvfon lodged befbivth« Uth of^Jm- 



nary last, or dedsiond of the Lord Chan- 
ceUor intended to be reheard, must still be 
heard by the Lord Chancellor; but that ii^. 
al]^ other matters the jurisdiction of. thei 
* Court of Chancery is taken away, exceptr 
as to the appeal to the Lord Chftaodlon 
giv^ by the 1 & 2 W. 4., c. 56. 
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DISSERTATIONS ON CONVEY- 
ANCING. 

No. III. 



OTSt THS ADMISSIOW OP TBB TBIfANT FOR LIPS-' 
BBINO THAT OF ALL IN RBlf AlNOBB. 

{Continued from p, 308.) 

In 1757, the opinion of Mr. Edtoard Creon 
was taken upon the following query, **A,, (tQ« 
nant for life) d;d not upon his acmiission pay 
a fine for the remainder-man ; can the lord 
•ipport an ejectment to recover the fine due 
^ppn his death from him in r^munder;" and. 
was, that the admission of tenant for life being 
tet of all in remainder, was contrary to the 
practice of all manors where he had be^ con- 
cerned ; and the customs of all manore he be- 
lieved was, that unless the tenimt for life pays a 
fine for the whole estate, t. e, for all the remain- 
der-men, thev must pay fines as they severally 
come to be aamitted : Uie safest way is, for the 
iteward, upon the admittance of tenant for 
life, to assess a fine for those in remainder to 
pay when they respectively come to be ad- 
jpstted. In the present case, the lord may 
maintwn ejectment, for the purpose of com- 
pelling the remunder-man to be admitted and 
to pav a reasonable fine. Hiis opuiioa is a 
sound one ; for. although it is observable that 
Mr. Crreen commences widi a denial of the 
doctrine contended for, it is nevertheless ob« 
rious, from the conducting sentence of the pa*, 
raxraph, that he meant "under the circum-- 
stances mentioned in this query ;" because he 
there very correctly states, that '* the custom 
of all manors, he believed was, that unless the 
tenant for life pays a fine for the whole estate, 
t. e, for all the remainder-men, they must pay 
fines as they severally come to be admitted." . 
Nothing is more clear or more just ; and his * 
suj^estion is what every steward ought to be 
content with asking, ana every one claiming to 
be admitted be wuting to pay. Much, how- 
oafogf appears to have been written, and a ffreat 
deal to have turned upon the meaning <» the 
ysords '^ a fine for the whole estate/' which is 
presumed to mean a whole fine. 

In 17%» two eminent counsel advised iq>on 
different cases, the facts of idiich are not sta- 
ted with the opinions, though they mi^ be 
readily inferred j the first is t&X of Mr. Samuel 
^^g% *'diat the lord oonld not compel one 
entitled in revovion to be admitted, Uvinif the 
tenant for life (being admitted); and diat if he : 
released his interest to him by deed il waald 
pass it; and that th^ lord would hinre no ^ 
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tr0m ^his reverjripA^ i that therefore nVere 
could be no ^flcrencc if the tenant for life 
suhrenaered to h purchaser/ who took admis- 
ti64i ftfid the 'reversioner released his right to' 
hiin : that' the lord hadno more claim in etfnfff* 
HuHl ht had fit Itfur t» «i tee in dther case ffow 
the revbrtioner." 

The othejr S)» .that of Mi*.* Oe^ft DoicBin^f 
who advised a tenant for life (with a power; 
to vppolnr to ^ her children as tenants ~!ir 
common in fee, after which they might, by 
joining with* her in. a surrender, convey to a 
purchaser, and ^t the lord had no right ur 
insist on the admittance of the children, or to 
demand any fine from them.' ' ^A 

In 1799, Mr. DoWhing^^dmed, "that the 
^ihilBikMi of a remw<ier-man was not ne- 
cessary to his coming in as a vouchee* and 
that after a recovery suffered, and the admis* 
sion of^ tenant for life' thereupon (for which 
ifO line 'was payable), she and the remaindJHr- 
rnatt, without the admission of the latter, might 
MiiTender to a purchaser in fee, \9bo would be 
dntitled to be^ admitted on payment of a single 
fine ; and in 1801, on' a ifiminr case, Mr. fVM^ 
Um also advised, <nhat the admlMfon «f tJM' 
tuiattt for life waij the admistkm of tho^ 
in rethHinder; tfHd pieriBOnt elaiaiing under* 
tlie ^t«ro&8e of a power ate (if owner* of 
the legal estate) to be considered as penons 
elahnm^mnder a remtiilder, exactly the same 
<nt i/t^^ eHnte drUiagr/rom the p6wer had hem 
ikiirt&d in the hmtrument Ufhhh eM/a/raitke 
p9wer; and (u the'UMnt/or It/e jmM u flhe fmr 




the fare', aMd conareifuenify /br ftU H/et^ate^aiUt t^/kiifine, then the ren^^er-maii. Who 



this G«4 >v«r Ktored, iBlib ^D^libit, 
*' he could not tod it any where exi 
dowli what fine a lord could denaa€ oti 
vission of a tenant y^ ij^fs who waa iftdiaed' 
to ^y th<Q fldMr fike, both for his part&cuhr 
estaleand the vemaindets over. At to wtak isi 
meant by the ' v^hole fine' in Bffmsi 21% or 
' the fine 'aasessed for the whcAe eatate,' I 
Mdd. 190.*thette may n^haps be some diipvle 1 
Hieword* of ffale, C. J* m 1 Mod« wiitre the' 
qvestkm araae as to the payment of a iae by m 
rems£iider-man» are* ' I shall not prcjudioethr 
lord ; 6>f if a fine be aieesaed for Hie whole 
estate, there is an end to the busineea«' Ao* 
c«rdi&g lo Mr. ShMoUom't conatmclion* Hm 
wprda 'whole estate* mual mean the fee; i^ 
certainly appears, f rons wfaaS Usrd hmte wft, 
that a less fifte should be paid on an adna in—c e. 
for life than in fee, and that those in remahader 
shoidd pov thcar proportion, if the ^yarliealar 
tenant only paid his ; and Air. 8idttitt9m waa 
of opinion, ikai the hrd eomid net peeeihfy cimm 
mere Mtf« iwe feere hnproited Off/irA. iUeidef 
V. Pfeeten^ emte.) It woidd be impossiUe to 
soSlle-what the lord mighl, under a variety of 
[Ihnitations, demand as the valuo of the whole, 
' unloss we fix it by saying, that with the panicu>- 
|lar estate they contain but one absoloto fee» 
! a»d consequently that the tame fine is payabia*- 
By eptem €ueteen\ however, it appears by 
Jhriue V. Cekei that a fresh fine may bo due 
on the admittance of- a remaindor-maa $ bat 
there b no such Mocial ouatom here, and* 
therefore if on the aainitiance of y. C ho paid 



thii etfier eet^iee itkhh ere cf^peiuni^nHt «ff 
the fee, iko fine can he dhnended /rom 'the rr- 
fiieinder'4nan^ ^or merely by reason ^f any rb> 
covcry which shafl be safiVrc^, nhce, of itdfil^* 
a rocovefy does not by intendment of 'law in- 
troduce any change of the tenant. Uickin on 
Juriftdictions, 144. Go. Copy.' 166. But if 
die recoverei^ be a purchaser, or if he shall 
surrender to a purchaser, then, asthererwill be 
a diange of the tenant; the lord will be entitled 
to* eidl ft>r'an admittance of thepurchasdr, and 
sr fine will be due on such admission and 
chi^g« of th^ tenant. As the admission of 
the |5irticnlikr tenant was the admiasibn of the 
rettMuoMMr-man, Ae remainder-man (if the 
ll^ owner) ma^ bo vouched, or do any legal 
act as tenant, without further admittance, and 
the lord has no right to demand any further 
fine from him, or to refuse to alloiw of his be- 
i<g vouched in a roeovery ? and bf this opuion 
was Mr.6er}eant*M^t/fiafiit, — v^e the next case. 



Mr* 



msrterial^ dumged Us opinion. 
' /I' devised to Cx ffSrfife, reASmderto*i}. for ] 'CN»vbry. 



life, remaiiKder over in tail : C, was admitted, 
id paidtiie'ine usually paid by a pu^^haser Of 



value. C, dykkg^'^B, and hifa eldest son having 
sUd, aoilflrod a recovery; tho- steward insistM 
ottSliosoala«dniissitmSothe ramauMkrin tafli 
hi ' was a(fanitted \ the purchaser Ivia . ad- 
nlHted; iiid paid a /iA« fine I and it being afMsr^ 
ftodi.insi8ted lhata/h0j|ii# was due firOm Shoi 
•oaii^JIdr. A JR. BkkhtMm, to whte in 1 806 



virtually admitted by theadmittanee of the par* 
ticuhir tenant, had nothing more to pa>^" 

This opioiini not heinrroalMfiftctOfv, itler- 
ence.was had to that of Mr. Seijesflit ATttftaaM, 
who thought the mnaindcr-'man justified hi 
refusing to pay a fine, he being victoidly ad^ 
mitted by the admittance of the tenant for life,., 
se as to vest the remainder in tail in his, 
Imt not to prejudice the lord of his fine, i/et^ 
time due is him ,- but the tenant for life hrnhn^ 
paid a full lin^, such as a purchaser -in fee 
pays, it wc^ therefore a payment of the whole 
line for the particular estate, md tiie liniita- 
tions over formed together but one estsSa ; and 
though the remainder-man was actually ad- 
mitted, which onoe struck Reieehy, Ji in 
Bemee v. Ceche, as making a fine payable 
when, none otherwise would ha^e been due, 
vet tt does not vary the case at all, asMi was so 
held afterwards in Uiat ease; for ho ought not 
to have been odmiltodi inasmudi as, tn jssini 



however, it will hereafter appear^ \ ef Une^ he hnd been udmitted h^^¥re» ano 
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In another c«Be, ^v. Si devised to his daH|^ 
tor for life, remainder over to all her cUldion. 



the fee; t. e. a year and a half's improved f OB tenants in common in fee; she was ad- 



mitted, and paid A/kU deaik fitu, u #, two 
years improved value ; on her death th^ were , 
required to take admission prior to their sur*. 
rendering to ~a purchaser.-r-Mr. Pre$te»W 
opinion, in 1807, was,, tiiat^the admission 
^ol tenant for lifis waa the admtssioii- of those * 
in rttniindfliV and «r k idlfiis wot foii^ 



On tke Smufs^Aikmlimef m 4ii9rm^\ Ofkfe$, 



te: ii#ey fi^ fvAMt fiae^maV be 

emiiii^ f tHmmhr wMmu Minf /UviAer ad- 

l\ AfipMn-.ihat Mr. J^rewi&n waft aftenwfis 
GOMiiilted by tlie lord m^ thk heX- qnM, when 
Ian opinion wa^ " Thoiigb t# geiterul the ad- 
ni&Bsioii of tenant for life was that «f those in 
remain^r, yet when ^ there is a qtecuU custom 
that reEBainaerWen shall pay a Ane» the lord 
iftay compel their admission fA ikt means, of 
coinploting his rifht to the fine. fThUkead. 
▼. Jenmy^ enie. The only difficult is, whether • 
the lord, having tal^en a fmllfi^e on the ad* . 
n^floiQU of the tenant for life, is entitled W. 
apothec fine from those in xemainder f before 
^^iikeadv. J4nny it ww understood, that in 
curciunstances lilte the present, no further fine 
iwas jmyable ; ttnd jf, ii.amid he made out that 
the mie paid by the tenant for life wu e^ual to 
ime p€qfAte on tke^mUsion of a. tenant m ^ee, 
ii^^e a complete title to, andwai un admmion 
<i/rtho€e in remainder; mth.this exception, his 
o^^nion was, that the children ought to be ad- 
D^tted before they surrendered^ and pay the 
e^mefine as they would have done if they ha4' 
been originally tenants in possession. 

In consequence of this last opinion the roll^. 
were searched ; and it being stated that in #io 
iafftaace hf^ Uie admissipn of a ^emainder-miHi 
been dispensed with ;. that it was. the universal 
custom to admit him, and take a fine.icrAew he 
comes into />oM«f«/oii, —-And that th/erewere mang 
Instances where he and A» particular tenant 
wese admitted together* and p^id separat^ 
fines, although thoit- amount ^vas.not entered 
upon the roils : the c«se was .submitted to Sir 
J5. H. EaHp who» uppa the authority of /Fkit^ 
hend v. Jenay^ gave it as his opinion, that the 
^ildren were Iwund to be admitted^ afkl pay 
their fines according to the custQqi.-*-It is sulh 
/ mhtefl, however»'tluit this case was-dearly dia* 
tlngmshable from f^hitkead v, Jennjh the tenant 
for life having paid a full or whole fine on his 
Skdmission; and. was deficient, because i( ^d 
not state die amount of the fines pai4 on si|ch 
respective admissions ; for non eonetat, though 
oaUed separate fines, thev might have been 
portions of a full or whole fin^; and as the 
chum was an exception,' and contrary to the 
general law of copyholds^ .the steward ought 
not only to have shewn the amounts by Icjg^ 
evidence, as the means of 8upp<vtin£ his claim, 
but given evidence of their having l>eei^ paid, 
otherwise the lord was taking adtn^tag^ of his 
own neglect or. wrohff, an^ as was observad 
by Timali 0. J. in the Dean and Chapter ^ 
Elp V. Celdecott^ 2 h, O.. 367| ''a slewavA 
might, by a scries of entries, increase the e»* 
tent of the tenant's liability;" for th^sa reaspns 
the decision ou^ht to have been the other way. 
M, K, was acunitted to the reoereion ettpee-' 
4mt on the death o£ her moUier, ^d afterwards 
with het husband aurrendered. to the .us(B of 
herself for life, remainder to him for life,.re- 
niaui4<2|: to their children in toil} she was ed- 
niitted, and paid a finej on her death h$L ww 
adimtted,' and paid jk.fiiill fii^e (f. c tijro yesi* 
k^eved -voltte); and -on^bts dlsath» * ' - 



chadtcB whom th^ kird requiriNl to b<» ^i* 
mitted and pay a fine, .aAedging a custom ' 
which' does not appear to have been farther' 
shewn;— Mr. Preoton't optnion (1811) waa," 
thi4; those instances were not conclusiTe Cvi^: 
dellMe ef a custom,, aad if thev utood alon^ they 
oould not establish one ; and unless there wtis' 
a custom that rmainder-men must cone in 
aftd be ildmitted, the children could not be ad^ 
milted to do so. 

in &€ continneii,'] 



OS THE HOURS OF ATTENDANCE IN 
ATTORNEYS* OFFICES, 



[Hie following article has been sent us, and 
as Otir pages are open to all professional mat- 
te^ 'we readily admit it.] 



Ar complunt has been f orw^ed to .us fVom 
a-]|ighly sespectaMe quarter, oi the late hours-' 
te^jj^ki^ jna^j^omeys keep open their offi* 
G^in aa evemDg> to the 4xi)ttry of Hidr clerics^ ^ 
w^out being- attended with anything like ade*.^ 
quate, if any, advantage to themselves or their 
business. 

It vrill not be suppooed that we could be 
induced to countenance any plan that might' 
have the effect of interfiling vruh a faithM an<t - 
punctual dUschaige of the duties attached to 
tiie situations of ^se entrusted with ttie m^ 
9MrQu\ent of professional business. And mf are* 
fsSfy asvare that,^ times^ it may be necessary 
iq jLttend both before and after ijke usual oAce 
"home. Innumerable instances^ we have no- 
doubt, of this sort have occurred,, where sttth 
lous and fidthful jservants have. <fisr<^rded,' 
and would continue to disre^iajrd, any fixed or 
regular hours of attendance, out cheerfoliy de>' 
vote their time to the business of the office, as 
long as business may make siioh attendance 
indispensably aecesstfy. FeeMng assured that 
this IS the case, and having been convinced 
that the hours of .atteodsnce in an evening in 
man;jF offices are, at present, unnecess^^pro* 
tractied, (far exceecB&g the time which mer^ 
chants^ and bankers*- clerks, and fliose em« 
ployed in public offices, are rmiined to devote 
to business) wevenlure, on behaflf of attorneys' 
ckrhs, to appeal to t'^e humanity, and recom* 
mend to the c<nMid«rati<Mi ct iftose gehtlemen 
lAo still adhere to the emtom of, requiring 
thieic*ttendance until 9 o'clock at night during 
term, and 8 o'clock out of term, the propriety 
of disronrtnning -the -praetiee> at least as an' 
iweariable rule. We are rlad t»4nd tliat these 
unnecessarily late hpu|s Mrt^ Yitm. asme tiine 
exploded in many offices. 
, Conceiving as we do, fhal owing to thealter« 
ations and fresh feguIMient v^hlch have been 
,made, aa^^ u^^ iiCtMt-up«i> in canving m 
proceedings ip .the various «m(;s in our. joourts 
of la^, ^the niecessitv no longer ei(ists for mak* 
)ig any material din^reiice t^ the hpurs o( at- 
jteadance in aiiettning \A oVottt of tem i ise 



a*fc 
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from d» or hall^ast 9 o^clock in the monung* 
until 8 o'clock m the erenini? in terniy and 7 
o'clock in the evening out of term, allowinff, 
eii at pMienty two l^urs for dinner, wohmI 
be (Hute long enough as a gemeral ruU, and 
would answer iJl the purposes of husinesSy as 
weU or better than staying in the office later. 
It cannot be but that the mind will become 
ittded, the frame exhausted, an4 at length the 
health impaired for want of necessary relaxa<- 
lion. The labours of this meritorious class of 
persons, be it recollected, are not merelv -tt^-^ 
chanicul^ but of an anjeious and responnlle iki- 
iure. 

We mav, besides, remind those gentlemen 
to whom tmt appeal is made, that, except un- 
der the eve of the principal, who exacts it, if 
their clencs have done any thing before in the 
course of the day, what they do for the h^t 
hour at that time- of night, from eight to nine 
for instance, is good for nothing; they be- 
come listless anatired, and thus are maide to 
feel Uieir occupation a toil inslead of a plea- 
sure, as it might be under less severe reg}Ua» 
tioBS. It should be recoUected* not .only thai 
all men are not constituted idike, but that they 
are not alike equal to encountering the sante 
fatigue, whether of body or miud« And here 
we shflJl take leave to observe, that we veij 
much dcNibt whether those principals who at 
so late at the desk themselves, would not go 
through their business quite aa well, and aa 
proAtably, and at much less risk to their 
Withy by relaxing a little in this particular.* 
n e could quote numerous instaaees, by yrwp^ 
of example, where businees is carried on as 
satisfactorily, and profitably, and to as greats 
and in many instances to a greater exlerif^ 
than by 'Uieir more indefatigable n^hbours, 
where the principals scarcely ever attend after 
five or six o'clock in the evening. Business 
dpne within more reasonable hours, whilst the 
mind retains its vigour, could not fail to l>e 
more accurately am effectually transacted, 
because it would be done with a more ener- 
getic and elastic application of the mind, than 
It is in many cases at present ; and surely the 
satis£eu:tion to be derived from affording a nu- 
merous class of fellow-labourers in the same 
vineyard, although they cannot aU enjoy the 
same fruit, an opportumty of devoting an hour 
in an evening to domestic ei^oyment, or social 
intercourse* after the business of the day is 
over, will operate as an additional inducement 
for trying the experiment we have ventured to 
xecommend. IL 



SUPERIOR COURTS. 



LOiLD CHJNCBI»LO»» COVBT. 
PUimCTIOII. — lUM»DICTIOV. 

J Pftrtjf to a iuU is committed to prison for 
' isoMience to an order ojt Court ; . hut an . 
error appeafing in the writ tf execution o/\ 



ik^ order 9 ke appSao 9rp^ thai grmtsd,^ 
his discharge, and far casts and dmeu^gm* 
jfisr false imprisonment , and the Cemriarderir- 
his discharge anlp. He then brings him* 
. meSwnjat kSofitr aosis and damngas. T%e 
Court grants an insunction to restrain kim' 
from thai action, out orders his costs fa ^* 
paid him* 

An order was made to commit Rfdiardt 
Brandon, a party in this suit, for not oheyine ' 
an order of the Court. There was a dericiu 
error in the process, the writ of execution of' 
the oivinal order being tested the 1st in* 
.stead of the 2d of W. 4. Upon that gnmnd, 
the nrisoner, by his counsel, moved for his 
discharge, and prayed for general relief for the 
false imprisonment. The Court ordered bdtai' 
to be discharged^ simply, without taking any^^ 
notice of the remainder of his prayer. He.' 
then proceeded to bring an action against the 
attorney engaged in the suit against him, his [ 
clerk in court, and other persons parties in the * 
suit, to recover damages for die false imprison-^ ' 
ment. 

The SoHcitot^General, Sir Edward Sugden, * 
and Mr. JfCoe, supported a motion for an order 
to restrain him from proceeding in the action. ' 
He was defendant in a suit, and was ordered . 
bv the Court to execute a deed of trust. A 
clerical error, a mere accident and slip Hi the 
officer of the court, was made in the writ or 
execution of that order, and the defendant was ' 
attached apd committed for not obeying It. * 
In the application for his discharge, on that, 
ground, nis counsel urged on the Court Ids 
prayer for genend relief, and that prayer was 
most coranraensive for both costs and dam- 
»ages for iaise imDrisonment. The ^ole case 
was before the Court, and the attorney, and ' 
clerk in court, and other parties complained [ 
of, were put to the trouble and expense of long 
affidavits for their defence. The Court gave 
the prisoner his discharge — ^which was all he 
was entided to — ^refusing him costs or. dam- 
ages on account of his misconduct. This 
(Swat was the best judge of the irregularity^ 
committed by its own officer, and the party 
had elected his remedy by bringing his whole ' 
case before tins Court, and he should not now 
be allowed to go to another tribunal and md^e ; 
an appeal from this Court to a jury. Of his 
Lordship's jurisdiction to make an order to re- 
strain the defendant from proceeding with this 
aetion there could be no doubt. F^owd v. 
Lawrence, 1 Jac. & Walk. 655. And Green 
V. (jrreen, a case not yet reported. 
\ Sir Charles fTethereli and Mr. Elderton op* 
'poted the motion, and deprecated the inter- 
ference of this Court between a plaintiff at law 
land a jury, the proper tribunal to estimate tiie 
damages in this case. They could not, after ' 
jfte authorities that were cited, deny the juris* 
diction of this Court in such a matter, but if . 
the injunction should go, thcj submitted that 
it should be accompanied with an order of; 
reference to the Master to calculate the costs 
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• nde ant^, pp. 74 md 119. 
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Sw^9friortkmt^i Kmf'9 Bm^ek > fttbstke Comri^ tmimj^tiif Jkmrt j^gi^ieto. SSf: 



ciunflgw Co liMoh* Mr. BrftoMl iM. eft- 
titled for the Mse imprisoiiidittt. That was 
done» they bfiiaried^ in the caae of Green r. 



Tike L$tii/ekaH€etl0rhxfmg takeii some Jdme 
to €MMuiicir the question, now gare his judg- 
nieat^ -f^ranting^ the injunction, but ordering* 
tl^ iMTty moVj&d against his costB^-^BrantUm t. 
"* fM». February 24th, 1832. L. C. 



CatTRT QP KlHa*S BENCH, 
SERVICEABLE PROCESS. 

SerneetiUe proeeee mt^ he Hreet^ io a 
eherlffy who U a party to a catae^ ' 

Coltman applied for a rule to shew cause 
why ihe'ialitai and proceeding thereon should 
net he set aside, f oe jneguknty. The irregu* 
limty was, that the writ wad directed to the 
sheriff, who was one of the phuntiffik He sub- 
jaitted, that it ought to have been directed to 
"die coroner. He cited 1 liV. Black. 506; 
Grant y. Bag^gff, 3 East, 141 1 1 Tidd. 151. 
9th ed. 

Lord Tenterden, C. J. — ^The sheriff is not 
troabled with the execution of serviceable 
process.. He has nothing to do on^ it. ' In all 
the cases where the process has been directed 
to the coroner^ because the sheriff was a party, 
there ^vas something which the sheriff was re- 
i^dred to do. Here he has notMng to do, and 
Ukierefpre the process is regular. 

'ftide refused. — ne Mayor and Burg^e^oet of 
the 9mm ^^ormurh ef itingauuMm-IhM r. 
B^b. H, T, Manmt 11«3|. !& 



EJlMgMe.^i^T^m. 
a fredt notiee giveiiV-^. 

I6di, isai. 



he ameaded, and^ 
. M. T. Noveinber * 






A7jre^;r Bi}fcB,-vkjtcTrc8 coukt, 

1 . BAIL.^COSTS. 

. JFhere there U a defect in the notice ofiai/, 
and further time is given to enquire as to . 
them^ and they ultimately juetjjfy, thedefen- 
dani ie-not entitled to the caste ofjustijica- 
tion, . 

' Baal were opposed on the ground that the . 
notice of bul did not state that the bidl were 
housekeepers or frediolders. ' Time was nven 
to make furthei^^nauiries as to them, and the 
baQ afterwards justined. 

Bushy now applied for the costs of justificar^ 
tion, under rule 3, Reg. Gen. T. T. 1831. 

Littledale, J.— You had not complied with 
tiie .rule in. the "first instance,* and therefore 
Aere was good tfround of exception then. 
The plaintiff was tnerefbre right in exceptine 
to them, and consequently you are* not entitled 
to costs.— ^noA. No?. 15th, M.T. 1831. P. Or" 



BAIL. — NOTICE. 

B^i must swear themselves ** housekeepers i** 

swearing themselves *' householders " is not 

sufficient. 

' BmI were opposed on the ground that 4i^ 

affidavit of sufficiency under rme 3, Reg. Gen. 

T. T. 1831, did not state them to be ** houM* 

lieepeffa," b«t ** householders 
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MMtKJnfJfTCr COURT OP REtrimtr, 

Afl8raNB£8«..4rBEIR LIABILITY TO PAT TWENTT 
PER CKNT. PEE ANNUM ON SUMS RETAINED. 
— •OEPLUS OF THE B8TATE. — ^ASSIGNEES 

«yP INSOLVENT DEBTOR. ^ 

> 

>A bankrupt is not iniitled to have hispetitiM ' 
' enteriamed in this Court gainst ike ds- 
signee; that m charge of twenty per oeftt, 
per annum may be made upon that assignee ' 
on the amount of monies retained by him, fn» 
" amnuck as that charge could not farm lany 
part of an account for the purpose of ae* 
' eertaining the surplus of his estate. 
The kankrapi hMng suwteguently taken this 
keneJU of the actjbr the relief of insoloefti 
debtors, the assignee of the insohent estate 
could only efmm what the bankrupt MmSe^ 
would have been entitled to:- The J04?A^ 
' ^' oeetion of the act 6 Geo, 4. c.Y^ haskoi a 
: ''**^Teitospo€tiveopleratien, 

! ,This was a question on the petition of the 
assignees of Avon, appointed by thie Court for 
the Relief of Insolvent Debtors in England^ 
under his recent insolvency. The insolvent 
had been a bankrupt in 1819, when the »s- 
supnee under the bankruptcy received a sboh. 
ofmoney, the produce of . the bHikrnpt!tflBtate» 
!and which he had heft m his hands. In the 
^••■Be of the last year, the conunissionen un- ' 
der the conomissipn of bankrupt char^^ him , 
^ne^ sum of twenty per cent on. the amount of . 
ujia^ttuets setain<^ oy him, on which the as- 
signees under the insolvent's estate presented^ - 
petition to the Vice Chancellor, .tnat.the as-, 
signee under the commission might be charged ^ 
twenty per cent, per annum i but his {lonour , 
dismissed the petition. The petitioners then ,' 
presented their petition of appeal to the Lord 
Chanoellor ; but before it eoiud be heard, the » 
./lew Bankrupt Court Act came into operation, . 
on which a question of jurisdiction arose; for ^ 
which see our number for the 4th of February.; 
last; 

. The ftppeal came on to be heai;d before the> 

Court ot Review. - ■ , 

Mr. twiss and Mr. Teed, for the petitioners - 

' Mr« Montagu^ Mr. Jacob, and Mr. Bethfl, . 
for the respimdoits. 

. The CouK diis day sive judgment. , [ 

Erskine, C.J. — ^The Court have not been able* 
)tio come to a unanimous opinion on thesublject, 
land therefore each of the Judges will deliver his ; 
opinion. The petitioners must be considered as . 
standinff intheplaceof the bankrupt, and as such . 
entitled to Uie surplus of his estate under the > 
bankruptcy, after payment of Ins debts proved - 
•under the commiasioii ; and th^ say» that if 
twenty per cent per annum were charged* 
there would be a surplus, or« at all evenfei, 
there would be enough to paj ten shilfings in ; 
the pound, which would entitle the bankrupt , 
to anaUowwice under the bankrupt laws; «^.r 
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to wbidiwtke flitatie vdbr tU iaMiWef li*B 
wDiiU beeodie ^tided. Tke conunkBioaei^ 
have charged one sum of twenty per. cent. i(n 
thirteen yean. ThU question arises on the 
I04th section of the Bankrupt Act, whidt«^ 
acts, that if BBy.assiipiiee aratt Main In hb 
hands, or employ for ms own benefit, any sum* 
to' the amount of one hundred pounds or im- 
Mrards, part of the estate of tke Vftnknipty. he 
shall be liable to be charged with such sum aa 
shall be equal to interest at the rate of twenty 
|)#r cent. Oli all feuch nl^Oney, for Ae time du|^ 
mf which ha shall hftve so retained the samau 
But before it can be of any importaBoa to de- 
cide whether the twenty per cent. sh<HildlM 
clMrged oiM only,, or evei^ year, die question 
n^pit 'be cotisidei^ and determined ^fHMther 
tbe.pedtioBeri have any interest in the mat^r ; 
and as they can only claim m caa^ the bank- 
rupt hiftiaelf had an intereati the mMsdoa.to 
be dfttaraiined is, whether th« bankrupt him- 
self has any right to dMm A surplus produced 
by a charge lAi the-assigftee .of twetity per cent. 
per annum^whedi'er the tirenty ^ eei|t. 
would nndtr the :128th and 132d sectiow of 



qdttf^'if My i» hot laKi H fh€ tiMMM ikiS^ 
ba dnittBted, and tvidi tli^uflisl consequenMife, * 
and i» that eaM the cosM n^ be Ms«fV€d im^ * 
jtil after the inquiry. 

Wx. JMke PeU was of Mnnkm t6at is- 
aignees keej^ng money in thor nandA, eiiumif - 
to die ftattttes, were chargei^le with tw«iicr - 
per MBt. per 0»atf w, for the time they reiailiet^ 
It. . . 

The other Judges, however, concurred with . 
die Chief Judg^. — Ex pttrte l^f^nd^mn^iker^ 
in tke maitero/ Aaron, March 5di, 18^. B.C. 
• ■ — 

NOTES Of THfi WEBKi 



Wa hate presented cnt teaden, in anoditt^ 
pait of tliit Number, with at fcdl imalyfeii of 
Lord Tenterden*a new Bin, fait the further 
improvement and assimilation of the piac- 
doe of the se^ral Courts. It Velatea, not. 
only to the/orVit of jnrocess, tiut the dine of, 
its reltra, — its dlafatiaji,-^die mode of ter- 



Th* 

great ' pthitsdcid impfovements sotight to be 
effected by this meastire must convince thoee 
vrho were hiUierto sceptical, of fkje i^tilitT of ^ 
the labors of the Common Law Commisaion^. 



^^.^^'JP* ^"^'^ ^; ^^' "*•' '^A^^J^'T £59 f vke,--mearnnce tibereto,- and odiet 
of die bankrupt estate— or could it be cha^j^ , ^ w^ZZTtZ^^^ ^T^^J^ 

for die banknipfs benefit in the same wi^ aTl ^^^. J^ 5*^'^?*'*^ ^ "? *^^?: 
the common rate of intetrest. The intention of 
the k^lattire appear* to me to' have beqi to 
fix a sum beyotid aliY supposable profit, and to 
fixlt as a penalty. Looiung at the entire sec- 
tion, Ae mtcrcgt of the crt^tori afonc ao^, ^18. 4b ramoving the gtoundaof oomi^aint in 
pews to-have been contemplated m fixing the, ^^ jBddiiinatradon of juatice. 

^Theproteedott of the generaibodji of tho ' "^^ ^^« •^^^ ^^ •^^'^H^ ^ 
creditors, and the inldgafion of their losses, delay occaaioned by the tetum of wiita m 
are obviously tlkt main objects of the banknmL; ^jterm only; that ia^ diuing^difee nknidia of 
Ursni: it is true diat die law has provided for thetwelve. Hie present Jmll will remove thia 



the return of die surplus of thie bankrupt 
estate tb the bankrupt i' but the legislature 
coidd never, have contemplated that a bank- 
nipt should become n g<tiner by his own in- 
solvency. Looking therefore at the question, 
upon general principles as well as upon the 
cnim under which tne allowance of the bank- 
rupt is to be made, the claim of the bankrupt ^ 
to have die benefit of the twenty per cent; li 
untenable. 

It is impossible to. give to the 104th section 
of the act, 6 Geo. 4. c. 16, a retrospecdve 
operation ; but it is conlended diat the twenty 
per cent, may be charged by the ad 49 <3eo. 
3k c. 121. Now I think it is elear, from die 
language of that statute, diat the money to be 
ao Sbarged could i^ot be applScaMe to aify p«'. 
pose but the payment of the creditors, .^e 
aUowance and surplus are msde to depend upoii 
the bankrupts own estate. I am dierefbre of 
opinion, that the bankrupt has not a clSsm to 
any benefit to be derived from a diarre 0# 
twen^ per cent. Many items mislit ftno their 
way into the dividend aceousit which could «tft 
form jMurt of an aceonm with the bMkfvpt, 
on wHch his surjAus etyuld beascmiiiled. 

The ^edtioners may have bM iiiquiry tas» 
the accounf ( but idth^ut Mff dtftnion f^r a 
chai^^e of twenty per ^enf., and ih 4hat etatt 
die costs idU be reset^d^ -iHCit- after tlie'ltaw 



etil, jBxcept as tb two mondia and a half of 
die yenr, namely, from die 10th of Attt;tflrt 
td the iMdi of October. Pot this We are 
tlnnkful ; ioid, as a middle course, peihapa 
It' is tiiQ wisest. At all eventa, it if ^qaer 
than the old practice, which was equally db- 
joated to by pracddoner and dient. 

The adoptioai of ou^ vnifona and inltetlt- 
gilde form of prooeaa ^nill prevent many of 
diose disputes, which • occupied' the time of 
the Court, between opposite attonri c s ; to - 
quendy to their own loss, and always tb die 
(Eiadvantage of their dienta. 

It will also lemoya m seriena inyitatinii 
JBgainat the profession, of aBooatosgite' A' 
Imode <tf procedure difficult Id asdbcia^Mby^ 
fte unleamed in the kw, flndhUvlngifoiSe^' 
«'Oesfi«ry relation to the merits of the case. 

Iliat part of the BiU which ;cequire8 the 
attorney to funush the nsime and addrena^jof 
hiScHent when requfeed^ under the. proposed 
'act, is properly intended to restnua .mal- 
ipractice.; -and on. the odier hanid, the pva* 
visiGOi iar die dftfemianfs dischaxge out of. 
cmmiif;' in Qsee the writ be 'isiuad byth^* 
»|Miitiflr in person, eU ikm lequkesMaia ofi 
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^eanoD, .as tke.ddkaidiiig putm, irbo tfigiik 
otherwise be subjected to greal; oppresdbn. 
It mAj be opposed to l^e general opinioii, 
but We much question whether the interest 
of tiie community is well consulted by allow- 
ing parties to Mie or defend without the in- 
teraction of responsible practitioners of the 
.Coiptr There aie few instanoas in which 
tbr light i» ckimed, and in the majority of 
'tii«m«t is cither abused, or so ignorantlyez- 
^ffcised iSb^t more ispny than advantage re- 
snlta 6omthe supposed piivilege. At all 
events, tbe vrholesome restraints on the 
practice proposed by this biU, are necessary 
lor the fvzitheranqe of ji)stip^/^Qd to proTeig^ 
the abusr^ of thci procesa of the Court. 

The abolition of the dastinotion betwaca 
the mode of bringing ordinary penons before 
Ihe Court, and those who possess Pdrlia* 
meitary or other privilege. wiU manifestly , 
enhance the reverence fo|* tt^e impvtiality 
of Cojiuts of Justice, which, of course idi0ul4 
entertain no " respect of persona/' bufc 4eal 
out even-handed justice. 

We shaU resiune the consideration of the 
Bifl in otir next number^ and advert to some 
other clauses, ^vhicl^jlt n;tay be necessary to 
notice. 



i« 



ftxpiAL Of i^s vsvaiT ukwa* 

t^^ B^yQlde^f -Mr.Jikot. Onslow han 
fisllen on Mr. Mackinnoo* who has given 
liotice tiiat 1^ ^vnUi on ^ 10th of April 
next., meve for feaT^ to briQg in » Bill for 
tte " partial": aboUtion of the Usiuy Lawa. 



BXMiniBS AGAUrST THB hvndabh. 

° This Bill "bat been considered iq conunit- 
tee, and rqioited 'without amendments 



MINOR CORRESPONDENCB. 



.^«w«»s TO qi^m$Xt, 
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COMitON ULW* 



. . AtBiKff f oa vnwm-snBWffl. 

IVBtepd of the ineonvenient mumer in which 
AieageiitsfQraDder^etiAffiveBOticeMAierethe 
veniret for the <M£feTcal eounties are retomed, 
i would pug^eat, as a mpre ready method than 
that now adopted, by which much time may, 
be savedj tfiz. : That a book be kept at each <» 
Ihe mastera' offices ef the Courts of King^s 
Bencft and* Bxefaequer, and at the plN)thonota-> 
riet ia &e Oommpa Pltes, in wlwch the res* 

Setive counties and places^ where returned 
ottld b^ alpliabetic^y arranged; ts weH si 
those counties whei^ watrants are gtanled la 



saMTOTr Of LiMirATioKs.-^nKATii^ ft, 204 

Ndther of your corr^spondenti, H. B; A. iSt 
S.^ appear to me to W^ taken a correct, view 
of the case put in the (pAery of W, S. Jt ia 
very clear that the debt th^re referred to^ ia 
baired by the statute of UmitatiQus, as no ac^ 
Uoifr has been commenced \>f the ereditor 
within six years from the time the ea^se ef 
fKrtjp^ accrded. Th^c^ is no prpvision iu the 
ItvAfe to st^y it^ operation on account of t^ 
death of. either party, or for any other eaosa^ 
^ef^'ihe sis pears hatfe ones begun to nri»« 
Executors and administrt^tors^ when p)^ti0i, 
have, however, by the indulgence of the CourtSji 
ode y^ar after the death of their testator or 
intestate, to bring their actlobs, if the zVi 
years hate not elapsed at the.time bf his ^eath, 
and had ehpsed at the tune the action was 
ommienced by them. Tidd» Vol. I. p. ^. 
Bub. N. P. 150. The case oi Murray v. Easi 
hMhC^Mfionf^ reported a Bar. & Aid. 204^ 
anc^'Hferred to by H. B. A., as -deddiiig that 
the statute runs only from .the time of thf 
granting of the letters of ^dministratioiC doe« 
not apmy ; for tiiat was an action upon a bifl 
of exchange payable to the intestate* but ae* 
cepted after his death ; and was decided upon 
the- ground that there was no one capable of • 
SBlogf and consequently no cause of action 
T to the graatmg of the letters of adminis^ 
loh. tht other cases referied ^'Furresi 

I efr9X°.6 pomt no farther* K. 

i/lf OF PROPERTY 4Ifl> Ca/fFSYAKX:iNG^ 
CANCELLING nnSDS. F. 000^ tfJM^ 

1. If an estate or interest passed/ ft eaniiot 
he divested by •eaneeUation, Leaek v. Leaeki 
t Ch. Rep. HO ; Mlion V. Bl^ 'o/(}t^Hsle^ 
9H.B. 2das Hudmn^s ease^Vre, VH S3S; 
noir ean a lease fbr years be smrender^ by 
coaeellailioii t Roe v. AtoMdsh&p ef Yeftkel 
6 East, 100; all collected hi 1 Byth. Conv. 
Tht proviso, wHhont totber information, C8% 
hardly be answered ; In Certain cas^ the due 
execntion would be presumed i wadPenofiT, 
Fenoii, 14 fiaal, 42S, shevvfe that a canceUation 
is open to explanMion. €. 8. 

2. The canorihidon of a deed does not ope-i 
rate to the destruction or surrender bf the 
estate er interest conveyed. Hde 2 Ch. Hep. 
§S^ ltee.€h.2S6; ^Bam. &Aid. 677i 9x. 
k J. 636i 3 Starkie, 60; 1 Mer. 334. ««1 
hold h dear," said E^e, C. J., «« that the 

I canectting of a -deed will not divest property, 
wlich was once vested, by tfansmutatlon of 
possesion $ and 1 will go farther, a^d say^ 
that Ibelaw-kr the same with respect to ^Miogs 
thai lie ki- grant. In pleading a graatTttd 
Idkgallon 19, that tiie pibty at such a tdne'did 
#rant^ to prove-^lldch, ths^ hM evidence fnust 

-Se peidiiee4» which is the 4eed; but if thM^bd 
t ei p ie y ed^ any #lliei<e4dflie^ maybe ireceivtdz 
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tiaoe CM foH>i(i thit a mail should lose liif 
eilttte by losing hb-iitle deeds.'' 2 H. BUuft. 
959. H. B. A. 

3. J. J. Xi. refcin to Shep. Touch. 70> ind 
BuBert N. P. 267. ** '^^ 

4. In 2 H. Slack. 263, h is sud, thede- 
^hcihg or caneellkig a- deed will ndf^ in itnu 
VdiTy divest properly, which has oilce vested, 
by transmntatioll or possession 2 ttid see 4 
Mm. & Aid. 675 ; 6 East, 86. But if a deed, 
« morttage in JFee for instance, be mad^, with 
« provtto thai if the mortgagor shall pay^^he 
prmcipal and hiterest on such a day, tnen'M^ 
iki deed ehtiH be veid, and the mortgagor do 
pay accorfingly, I aj^dhend the estate !rd>- 
jrested. J. C. G. 



<. 



perty;'«iid conseqnenffy the ds(ma^esMtai||^ 
to his es^leiitor, who (if toe corenant is brok€n9 
mngrfoe, though not named. Lucp ?. hee^mg* 
eMt, 2 Lev. 26; and A7a^ v, Jon^s^ 5 TaouL 
428. An administrator is an asugnee in law. 
Cro. Elix. 26. C. S, 



^ APF0niTMENT.—-C0K8IDE RATION. T. 500. 

. I hare not the case of J. J., or my answer 
on this subject, before me ; but if he will refer 
to the 2d of Sanders on Uses, pp. 80, 81, and 
B2g I think hewHl find sufficient authority in 

•l^ort of my opinion. J. C. U. 

k' '■ 

0OiTB]tART.''-^JKCTME9T. — ^EBMBDT. J^yjMXl 

1. Richard Roe had power, while living, to 
assign his estate in Black-acre, wluch by the 
conveyance to him was only for life. The word 
" assigns," in the covenant, includes *' execu- 
tors and administrators ;" and therefore they 
may bfinir an action on the covenant. 

J.C.G, 

2. The covenant with Roe, his h^rs and #fk 
signs, for peaceable enjoyment, desccndsii^to 
the heir of Roe ; and he may sue upon it. By 
Ae heir» I -mean the person in whom the 
estate would have vested after the deaA -^f 
Roe, had he died seised of, and intestate as to 
^ property. Hie executors cannot, I think, 
bring -an action.- • • X. 

3. It has. been decided, that the executors or 
admimstrators of a covenantee, stand preciwly 
(n the same situation as the testator or intea-- 
ie^. fFithere y, Backam, 3 Bam.'& Ores. 
254; S. C. 5 Dow. & Ry. 106. Executocssnd 
administrators represent their testator, in res- 
pect of .lus coptracts personal, and in respect 
of contracts relating to realty, where a damage 
has been sustained in the life-time of such tes- 
tator ; F. N. B. 145. D. 146. D. » and an ad-, 
i^odnistrator de honie non stands in the same 
position. Smith v. Simmonde, Comb. 64. An* 
^tion was brooght by an executor against a 
vendor, on a covenant by him with the testator 
for quiet enjonnent; th^ testator had been 
evicted ix^ his life-tinie (M in the caise p«(t bv 
i. Jo J w4 ^( ^afi deteHbined, th^t the brea$ 
and dai^a^e had so clearly accrued during the 
vendee's hfe, that th« executor ivas the propter 
person to sue, although the covenant was made 
with the purchaser, ms heirs and assigns only ; 
for nothii^ descended to the heir : and this 
case has n«<)uently been cited of late years 
with aj^obation. See Kmgdom v.NifUie, mbi 
pip. g and KtMg^ v. Jonee, «^. Flatt's Treat, 
pnCov. H.-B.A. «« 
. 4, The evictioD bei^g-in Roe's life^une^ ha. 
6ould not have an heir or assignee of this pro- 



ODTaTANOIHG TEElf .f--BaiHClll7PTer. 

p. 300^ mniL - 

1. Any dcsiKiig or transactidn wi^ a "bank' 
rupt bmti fide entered into mor« thna two 
calendar months before the date and issaing of 
the commissioQ, if the person, so AfM^ ^ni^ 
the bankrupt had not at the time notiea ef aor 
prior act of banknq>tcy by lum coinmitte^ 
does not need the protection of any outstan£ 
ing legal estate ; tor by the 81st sec. of the 
6 Geo. 4. all such transactions and dealings are 
made valid. Whether an outstanding 1^^ 
estate, creatied prior to. An a£t of hnaloiiptcy 
committed, wiu protect a purchaser or ^Mwt^ 
gi^ee without notice, under any. othar cireuv^ 
stances than those provided for by Uie 6 Geo. 
4, seems very doubtful. Collet v. be Go(e, 
For. 65, and Hithco^y, Sedgmck, 2 Tenion^ 
156, dedded in the House of Lords, are in 
favour of the protection. Ex parte iicrkefii 
13 Yes. jun., 183, overruled the case of CoUdi 
V. De GoU, 

Sir Edward Sugden, in his ''Vendors and 
Purchasers," says that the decision of the 
Hoase 6f Lords,- in tite case of Hltkc»T v. 
Sedrwiek, had escaped the observation of Lord 
Erskine in deUveriar judgment m** Km pmH^. 
Herbert,** and that " uiat casemust of necAsit/ 
overrule all others : and the case of Coileit v. 
De Gols may therefore be still thought to be a 
binding autnority.'* 

The above, I believer, is the present stale of 
the law upon this subject. J. J. L. 

.2. J. CL G. refers 'to H'Ukui r. /MUtmmm^ 
2 Vem. 599. and Chambers on Leases, 432. 

3. A legal estate will protect a purchaser 
from an act.ofiMuiknipt,. of wfakb m has asl 
aajf notice, -De (fols v. H^ard, Gases Temp^ 
Talbot, 243. C. S. 



JSXTIKOUISHINO POWBE OW JOIVT TKITAlfT. - 

P. 300, ante, 

1 . It does not appear that there is any case de* 
ciding the precise point in question : but I 
think, by a utde consideration of the Law of 
Powers, we may arrive at a satisfactory cqn** 
elusion. 

It is quite clear, that where a power is giyei^ 
to two persons, it.caiinot be exercised by one; 
of them ; also, that a power appendaiit, as a 
power to grant leases in possession, will be de^ 
stroyed it the tenant for life convey away hi% 
life estdte. See Doug. 293, and SudfCAV 
Powers, p. 54. It follows, then, that if.ihe 
power in question be a power appendant. It 
will be destroyed by one of two joint-tensAts 
partinf^ with his estate for Ufe, as by so doing 
ne extuguishes his own right to join in the ex- 
ercise of the i^wer, and the othk* joint-tenai^ 
cannot exercise it singly. If the pow^ in 
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QMfitt, 
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ijMtfl ton be ft power is nfron, u A-pow^'to 
Jbintmn, or to charge with younger coildreiis' 
piortioiifl, no iniMceni conveyanee will destroy 
if. EdwwnU T. 8lutef, Hardw. 410; JtnkSau 
y. iCennu, 1 Ch. Ca. 103: Phitton's cote, citei 
Havdw. 412; and Sugden's Powers, p. ^. If 
therefore 1iie)cnnt4enant conr^ed by an inno- 
evni eonyeyance, the power is neycradess ex- 
erciaafrle. If the power be a power nmpfy 
collateral, no act whateyer can extinguish it 
Sugden's Powers, p. 49, and the, cases there 
^ted. J.J. li. 

• 2. The rule, I bclieye, is, that wherever there 
U ft fixnited and particular interest, and also a 
power of appointment, the interest and the 
^ower are held distinct; so that the latter is 
jM extinguished. Namcock v. Hvrton, 7 Ves. 
391. C. S. 



COPTHOLD TRVST.— ADHI68I0N. P. 300, anti. 

• 

\\ The law upon this point is, I belieye, un- 
settMI. Mr. Sudden, after reyiewinff the au- 
tlri>rftie6, concluaes, in opposition to Mr. Har- 
gniW,that the trustees tute no estate. Sug. 
POw. Ill, 8d edit. ; and if so, no admission 
is necessary. If there are words of inheri- 
tuice in the deyisc, it might inftuence the con- 
«CnM»ioft. €. S. 



VAST DAY« — BILLS OF BXqHANGS. P. 315. 9nth. 

' iAU biBa falling due mi the 21st iastant, 
(fast dw) are payable, 'and must be paid on4h4 
a(Mi. Notice m dishonour need not be given 
utttU .the 22fL Fide 3 & 8 Goo. 4. o. 15. 
i2«i3. . J. (X ; 



QUERIES. 



. :i^W OF PRfPBMTY JND OONVEYANCISG, 
MAKR1AQX BBTTLEMXNT. 

^., tenant in tail, and her husband, by ar- 
ticles, previous to thei^ marriage, agree to 
setHe an estate to uses. They jom in making 
ft tenant to the precipe, and suffering a reco- 
yery, and declu'e the same to such uses as 
they, or the survivor of them, should bv deed 
or wiH appoint : then, iid pursuance of tne ar^ 
tides, they make a settlement, and appoint the 
l^remises, to the use of the intended husband 
R>r lile ; reminder to his idfe lor life ; re- 
mainder to trustees to preserve contingent 
HMnaanders ; remainder to the use of the ar- 
ticles, reserying a power to the two trusteies to 
preserve contingent remainders, in%hom no 
evtate was then yested, but by way of remain- 
der, to sell and -conyey, so as the money be 
Md out in the purchase of Other hmd^, to be 
settled to the same uses. €an such trustees 
convey a good estate in f(to to a mnrchaser 
under the power \ H. B. A. 

COMMOy LAW, 
PR0MIS80RT NOTB.— PART PATUffNT. 

Does ^e following instrument require a 



8t«■^^ or is it of ttienatft^e ol ft praniBsoiy 
note, ftndefttmot now be stamped? And Cftftit 
be enforced till the 4/. be paid to the holder of 
the draft. "JVirwonm^m.— Mr. iS. has ac- 
c^ted n^ draft for ten pounds, ke only owing 
ma siic, pounds. I hereoy promise to my- nr 
allow the }M\Ance/our poundi, the 1/0;^ the said 
draft is rfK<.*' R.C. 

8TATUTB OF niBTRIBCjtlONS. 

B. married a widow, who had a child by ft 
t^rmeT husband ; and, being possessed of coA^ 
siderable personal property, died intestaM, 
leaving his widow, and the child. ' and also his 
father, and several •iM'others and sisters, him 
surviying.* How would the personalty be dis* 
posable under the statute of dSstributicMli? 

BXECCTOR.**-D^BT« \ 

. A testator constitutes a. debtor one of hift 
executors. The ddrtor, under the impression 
that the testator was quite ignorant that in so 
doifg ^e absolved him from his debt, acts with 
the oAkr executors ; pays one of them, who is 
a tenaiAt for lifSe, the mterest on his debt ; and 
signs a statement of the testator's general aro« 
perty, in which his own diebt is introdueea aa 
an asset. He afterwards discovers, that ii^M& 
the testator executed his i^l, he was infonbed 
diat he would so absolye his debtor \ but tkiit 
he confirmed the impointment. Does the exe- 
ctfiy remain' a d^or> in consequence of tl« 
aetrfnquestkm? X.X. 

^ %AW Off tMHDhOM^ jma TSjrAwr. 

UNt. — BILL OP 8ALB. 

A., tenant at a dwellinff.house, being ia 
arrear of rent to B., his landlord, and also ia* 
debted to V», executes a Inll of asle, by yirtue 
of which, (7. immediately remoyes thejB^oods^ 
knowing j4, was indebted for. rent. Can B, 
follow those goods and seizeihem, as a distresft 
for the arrears of rent? ^*/ IL 



LBAM.^BABACR op OOVBNANT. — ^BAItK- 

RUPT. 

4/. grants a lease to B. ; B. grants an uur 
derlease to C. ; C. commits breach of cove- 
nant { and B. commences an action of eject-' 
ment against C. to recover possession of the 
premises ; but, during the progress of the suit,' 
B, ^ecomes bankrupt, and the assignees refuse 
to, continue the lease. Can J, proceed witii 
t^ present action agfiinst' C ? and, if not,, 
what course would it be for the benefit of A. 
to pursue! ,- , .. ,■ , A. F. C. 

* OAME LAWS, 

TRB8PAS8. — ^KOTXCB. 

YfiSX the want of notice be » good def«ace to 
an application for conviction under the 1 & 2 
W. 4. c 38. § 20 ? or will the penalty inflicted 
thereby attach dM moment a trespasser pftsses 



m 



<;;iy^.^^^|fiifOr/lMr. 



ibo boniMliri kM^ wi& dPffA «&A f»n# wWbo 



I ii j, > »' 



Under tic new gwne act, i9 it necemsy for 
torcU ef matLors to mnt ntw deputations to 
thdr gamekeepers ? Trom the wofding of the 
act, it would appear fo be necessary. 

A SUBSCAIBBR. 
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THB BRITISH CONSTITUTION. 

[The followins^ extract is from a lettier writ- 
ten by Sir WiUiam Jones to Mr. Thomas 
Yeates, in 1782: It is hh definition <tf the 
word " Constitution/' in opposition to the one 
which F%elding prepounded-*-who Gonstdered^ 
to use his own words^ ''that the coaptation 
of this island was nodiing t^cd^ hutjiHt^as 
variable as its weather."] x « r 

• ** Now, oi all words easy to be c om p i d tou d- 
ed, the easiest, in my humble opinion, 4s iSk» 
word cfituiituihnf it is the great system of 
public, in contra-distineHon to privatie and 
eriminal bw, and comprises aH those articles 
which' Blaokstone arranges in his first vohimey 
under the rights of persons^ and of whksii ka 
gives a perspicuous analysis. WhaileTer then 
relates to the rights of persons, either 
rights, as the eigovment of liberty, 
and property, or retatiTe, that is. In the public 
relatuma wf vugii^raMa and nople, vmkmi^ 
part of that mi^estie whole, which we properly 
call the constitution. Of th^M magistr^iles, 
#ome are subordinate, and some supreme ; as^e 
legislative or parliament, which ought tocomUi 
B/Megatesjrom enerjf independeni voice in the 
mihmi and'^the eacecutire or the King, whose 
l^gal rights for the general good are ealled' 
prerogative. The people are the t^grtgiitt 
body or community, and are in an ecctosiasti* 
cal, civil, military, ormaritime state. 

" Tim constitutional 'Of public law 19 jMotly 
unwritten, and n-ounded upon immemorial 
vmft,. and parthr written or enacted by ^ 
legislative power : but the unwriM^en or com., 
mon law contains the true spirit of our coqsti- 
tution ; the written has often most unjustifiably 
altered the fonn of it : the common law is the 
Collected wisdom of many centuries, having 
been used and approved by succesMve.genm- 
tions s but the statutes frequently contain tb* 
whims of a few leading men j and sometimes of 
tile mere incRvlduals employed to draw thoip ; 
lastly, the unwritten law is eminently favour- 
able, and the written generally hostile to the 
absi^ute rights of persona. 

''But though this inestimable law be eaOed 
unwritt0i\, yet the only evidence of it is in 
wrttittjf preserved in the puMic records, judi- 




ctal^piUaL md pssdiamenttfv, and 
in works or acknowledged authoxjity. Posittrcr 
acts of the legislature may indeed change tbe 
> forp of the cjanstitution ^ but, as in the system 
,of priva^law, the narrrowaess or rigour of 
oiir forensic rules may be enlarged <v softened 
by the interposition of parliament (for, our 
courts of equi^ are wholly of a different nsu 
tiire,) so all legislative provisions, which op* 
pose the spirU of the constitution, may be c«ir* 
rioted agreeably to that very spirit, ^ tke 
people pr nation ai large, who form, tu it were, 
the high court tf appeal in ca$es t^contlitmifomal 
eauUpi and their sense mast be colUeied /irom 
ike petition* which they present, empressedwith 
moderation and respect, vet wi^ all the fimu^sg 
which their eisuse justifies, and all tie digmiig 
which tfuly becomes them.'* 

finilRAN'S INGENUITY. 

A farmeTf attending a fair with a him^vd 
pounds in his pock^, took the precaution of 
oaposif^ it in ^ hands pf the landkird of • 
tbe pubUc housis at which he stopped,. Having 
occasion foi: it jshortly afterwaras^ he resort^ 
to mine host for the bailm^^ but the landlord^ 
tcko deep for ibB countryman, wondered what 
hui^drea was meant, and was quite ^ure no 
such sum had ever htta lodged in his hands 
by t^e astoni^ed rustic. After ineffectual ap- 
peals to the recollection, and finally to the 
honour of Bardolph^ the farmer appfied to 
Gurran for advioa. ^Have patience, mjt 
friend,''' said the counsel: *' speaL the landlora 
dvilly, and toll him you are convinced von 
must have left your money with some oilier 
persoii,. . Take a friend wiCh vou^ and lodge 
with him another hundred in tne {presence of 
your friend, and then come to me." We must 
imagine, and not comnut to paper, the vodfera- 
tions of the honest dupe, at such advice ; how- 
ever, moved by the t^toric or authority >of 
the worthy oounsal, he followed it, and return- 
ed to: his legal friend. ** Aiid now, Sii^ i 
don'4 see as I'm to be bett^ off for this, ifl- 
get my second hundred again ; but how is that^ 
to be done?" *'Qo and ask him for it whei|. 
he is alone," said the co^nseL "Aye, Sir,' 
but asking won't do, Pze afraid, without my 
witness at any rate." i* Never mind« take my 
advice," said the counsel j '' do as I bid you^, 
and return to me." The farmer returned with 
his hundred, glad at any rate to find tha4 safQ 
again i9 his possession. ''Now, $ir, I sup* 
pose I must be content { but I don't see as I'^ 
much better off." ''Well, then," said the 
counsel, " now take your friend with^ you, aii4 
asic the landlord for the hundred pounds yomr 
ftiend saw you leave with him.'^ 

We need not add that the n^y. landlord 
found h,e had beei^ taken off hi# giutrd, whiloi 
our honest firiend (whom one would almost, 
Mrish to hf^ye tried two the second time) re* 
turned to thank his counselexultingly, with 
both hundreds in ]his pocket. 
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tiye sodeflte. I hare also proi^ed that fitom 
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.09.T9B MiUira. OF pBTAININQ TB9JB. P|^ptPB|l 

APPLlQiLTION. 



l,wdw come to the last' and mo^ important' 

branch pf my subject. 1 flatter myself that 

my readers will remember my former articles, 

and what I have there proved ; but if I am 

mistaken in the atten^on that tliey have 

obtained (not, indeed, frotxi the manner in 

which the subject has been treated, but] 

from its novelty and interest), I beg them, ' should be applied, and' how the present 



l^^fem oPi^trcflftioii has fiaUen iiAd dbu^ ; 
that thb reVeimes of the Im&a of Ckalrt ai<e 
noweiitirely nusappiied; ^hat the^Mifter 
system of instruction 'and' examination is 
now only bnrlesqned by the present societies ; 
that no lectures are ^ow delivered, and' no 
examination inade before a law-degree is 
granted;- tihd, fintJilly, I have shewn^iat 
th^ present misappropiHiation or nona](i)prt>- 
przation of thd rev^ues of the Inns of 
Court is attended by serious evils ; Ifaat it 
isrinjuribus' alike to tiie triie interests of the 
.Jegal profession and the public. I have 
^bV^iver pointed out hb^ thfe revenues 



before reading, a word of what follows, to 
peruse and consider these papers, because 
It appears to me that I Imve sufliciently 
established the propositions which I.ori-. 
ginally intended to prove, which were chiefly 
a^ follow:— That four separate Societies, 
or Colleges, were established, in which the 
science of the law should be studied and' 
taught ; that in consideration of their un- 
dertaloBg to. furnish, the required instruction, 
certain exclusive privileges were granted ta' 
them, and the" persona permitted* by them to 
practise ; that the task of general instruc- 
tioti^ and superintendence was undertaken 
by the Benchers ; that lectures were regu- 
larly, delivered, and a strict examination 
n^ade as to their knowledge of law, before 
any persons were allowed to pracitke ; that 
all original and subsequent grants a;nd bene- 
factions to the Innis ofCourt were madef for 
carrying these purposes into effect ; and tfhat 
the Benchers, former, present, and fiiture, 
are trustees for the benefit of their respec- 



.*JL. 



•• ^e the' former arttcles on this subject," 
tfH/^, pp. 105. 121. 169. 270, 

wo. LXXY. v. • '*" 



evils may be remedied. 

Having done all this, I shall now venture 
to assume, that the revenues of the Inns of 
Cq^ should be appfied in the way in which 
they formerly were applied; or, at any ratfe',^ 
(for all my readers must, l- think, go this*^ 
length with me,) in some other way&an 
they lire applied at present ; and it will be 
proper that tiie necessairy- enquiries shoidd 
be made, and- afiidl-accoimt be given by 
;the Benchers, of > all the Inns of Court, of 
their respective revenues : and then comes . 
the questton, ho^ is this 'account to be 
legally t>btained,-Mmd thii I shall''n6w*pTo« 
ceed to shoir. * * ' ' 

TiiiS^ Appear to be three modes. The 
first aqd. most obvious seems to be, that an 
application be* made by the menders of the 
Inns df Court to the Benchers, 'who may- 
immedafely assetit' to tiie request, ftild ren- 
der a full and!* complete statement of all the 
revenues bf^the Inns of Court."' If, h<Jwev«r, 
they rehise or decline, one of the two. Other 
modes of obtaining this account seem to* 
il^om« necessary. 1. An application tto" 
the Qam'miiBinners>of PuWc Ohemiim,^ ttgr- 
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pointed by the 'present Lord ChanceUor'a 
act, the 58 O. 8. c. 91. And, 2. An appli- 
cation to the Judges of the Superior Courts. 

1, First, let us see whether an application 
can be made successfully to tlie Commia- 
fioners of Public Charities. By the 58 0. 3. 
€• 91. § 1, amended by the 59 O. 3. c. 81, 
commissioners were appointed to investigate 
the amount, nature, and application c^all 
estates and funds destined or intended to 
be applied for the education of the poor in 
foglsind or Wales, or to the support of any 
chanty, or to charitable donations, or held 
under trusts created for any charitable usee 
orpurpoees soever. And they shall report 
upon them as to the nature and amount of 
the property, and how it may be beet implied 
and secured against any foture misi^]dica- 
tion« By sec.-5« these commissioners have 
full power to summon all necessary persons 
to attend them, and to call for aU deeds, 
dociiinents, and papers relating to the trust 
pprtqperty. . By sec. 12, certain exceptions 
tfoni, this enquiry are made, vis, the two 
uiuversities, the public-schools, all cathednJs 
or collegiate chuiches in Engknd ot Wales, 
the Trinity House of the Corporation of 
Deptford Strond, and all colleges, free* 
sdiools, or other charitable institutions, hav- 
ing spedal visitors, or governors, or over- 
seers, tgapointed hy the foimdersf and alL 
funds a{^cable to the benefit of Jews, 
Quakers, or Catholics, and charitable sode* 
ties maintained by vobmtary contributions ; 
but there are no other exceptions in the act* 
The powers of the commissioners appointed 
under this act have been extended and con- 
tioued by the 59 G. 3. c. 81, the 5 O. 4. 
c. 58, the 10 G. 4. c. 57, and by the 1 & 2 
W. 4. c. 34 ; by which last act the powers 
of the commissioners are to continue until 
the 1st of September, 1833. 

All these acts were passed to prevent the 
very misapplication of which I now com- 
plam; and having considered them vtry 
attentively, I have no hesitation in giving 
it as my decided opinion, that the Inns of 
Ck>urt are within tiieir operation. No one 
who hai? read the most familiar works on 
the <Higin and institution of the Inns of 
Court can, I think, entertain any doubt on 
ttte point^. , With scarcely any exception, 
the present lands and possessions of the 
Inns of Courts have been given and granted 
to them either by letters patent from the 
crown, or by private bene£actors; they were 

so granted for the purposes of legal educa- 

■ I. i» »■ -— i I ■■ ■-■ ■ ■■■ . 

b See the account given ant^, pp, 105—107, 
and consult the references thm made. See 
sho 1 Bla. Com. 23, 24. . 
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tion; and if they are not strictly within tlfc 
meaningof the words " education of thepoor, 
they are surely included in the very extensrv^e 
words " held under trustrcreated for any 
chsritable uses or puiposes whatever," edn- 
cation being clearly a " charitable use ^." 
The legislatore evidently intended that aii 
dieritiee should be investigated except those 
particulaEly mentioned in the act, aadthe* 
Inns of Court are not excepted. They can-' 
not by any constreetion come within thenc 
esee^tioiis. They cannot come within ^e 
exception of " ccdleges, free-schools, or odier 
charitable institutions, having spedal visi- 
tors or governors appointed by the fomders^* 
as the benchers are clearly dected by them- 
aelves ; and the judges, who may be eoa-^. 
sidered as the visitors of the Inns of Court* 
•were not appointed such by their founders : 
but even if tiiey came within this exceptioii 
it would not avail them, as it is omitted in 
the last act, 1 & 2 W. 4. c 34. $ 16, 
is the only one now in force on the subj 
Ndther are the Inns of Court societies or 
institutions ** wholly or principally main- 
tained by voluntary contributions, and un- 
der the control of a committee or govexncnrs 
chosen or appointed out of or by vduntary 
subscribers thereto," as it is clear that dieae 
sodeties can enforce the payment of Uieir 
4ues« and are not under die control of any 
committee or governors chosen or qvpointed 
out c^ the subscribers. How then, I would 
ask, can they escape the provisions of these 
acts 7 Were they not passed for the exprese 
purpose of redressing the grievances of whicli 
I complain ? , 

I should then suggest, that the attention 
of the present Charity CommissionerB should 
be called to the subject. It is thdr dutjr 
to undertake the enquiry; to demand the 
fullest information ; to draw back the reve- 
nues of the Inns of Court to their proper 
channels ; to reestablish legal universities in 
this country, and thereby to confer a most 
important benefit on the legal profesdon 
and on the public. I trust tbit the persons 
whose interests are most materially afi^ected 
by the present system, will bestir themselvea 
in the matter. I shall rejoice to hear^hat 
a meeting is called for the purpose of mdc- 
ing this enqiiiry ; and of this they may be 
sure, that as they have excellent grounds 
on which to proceed, if they only pursue the 
right course, they must succeed. 

Let us suppose, then, that the commis- 
doners for public charities undertake the 



« See 43 Eliz. c. 4 ; and Moriee v. Bishops 
Durham, 10 Ves. 534. 
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tnquiry, and give the usual notice to tiiese 
•ocietiea. The Benchen must take one of 
two oQunes. They must submit to it,— 
^wtifck I have no doubt they will readily do, 
(lor, be itobaerved, I hare throughout theae 
remarks most csreftdly abstained from mix- 
ing myself up with any vulgar attack on these 
respectable persons,) and produce all the pro^ 
per documents, and furmsh all materials ne- 
eesaary for framing the pmper repoitt an the 
subject. They must do l£is, ortiiey^mst 
subject themselyea to the penalties of these 
acts, which are sufficiently severe ; — that is 
to say, if they shall wilfully omit or refuse 
to appear, or produce .any deed; paper^ or 
writing, in their possession or power, re- 
lating to the estates or funds which shall be 
the subject of inquiry before the commis> 
«ioiiers, or to the receipt or i^lication, or 
non-application or misapplication thereof, or 
dan refose to answer on oath any lawful 
question on any of these matters; every such 
person, so refusing, shall be liable to the 
payment of such fine to the King as the 
Court of King's Bench or Exchequer shall 
think fit ; the payment of which fine may 
be enforced by attachment or otherwise, in 
such manner as the Ck>nrt8 may do in cases 
of contempt. 

Now, tills mi^t be m disagreeable alter- 
nstive ; but it must be submitted to, if the 
CommissioneiB do their duty : yet it will be 
perfectiy just and fiur for the Benchers ; be- 
cause two or three disinterested persons will 
then have fuU opportunity of judging and 
deciding whether tiie application now made 
of the revenues is a proper one, and whether 
any better can be discovered. The subject 
w31 meet the proper attention, which is all 
that can be wished : and if, after that at- 
tention shall be given to it, it be considered 
by one unprejudiced person, that the present 
mode of applying the revenues of the Inns 
of Court, is either good or beneficial in itself, 
or wamsted by the original -intention of 
their founders; c^er suited to j^'csent times 
or sanctioned by the past ; why then let it 
continue to be supported. 

Let me suppose, however, that the pre- 
sent Commissioners refuse or neglect to 
make this inquiry: the third course must 
then be adc^ted, and an application should 
be made by the members of these societies 
to the Judges of tiie Superior Courts. The 
Benchers may contend, that they are not 
within the provisions of the statutes to which 
I have referred. They may refuse to sub- 
mit to the tribunal of the Charity Commis- 
sioners ; but they could not attempt to deny 
the authority of the Judges to make all pro- 



per enquiries into the revenues, and ^efr 
application. 

It has been distinctly held, that in every 
instance the conduct of the Benchers is sub- 
ject to the control of the Judges as viators,' 
and tiiat if any complaint exist against them, 
an ap]^catiott should "be made to tiie twelve 
Judges ;^ and this, in fact, is the tribunal to 
which the Benchen have always submitted 
themselves. Thus, in the case of OunniHg^ 
ham V. Weffff and others, ^ where a bill was 
filed- against the-Boidiers df Gn^'s Inn, re* 
lative to the renevral of a grant of chambers, 
they pleaded tiiat there were four law^ so* 
deties, one of which was called Gray's Inn, 
governed by Benchers, subject to an appeal 
to the Lord Chanedlor and Judges ; and 
iiord Tkwiaw allowed tiie plea.^ Thus it is 
dear that they are within the juriscKction of 
the Judges.^ 

The right, then, being thus clearly vested 
in the Judges, there is only this difiteulty in 
calling upon them to exercise it. It is to 
adc ti^m to enquire into tiieir own oonduct. 
The Judges have most of tiiem been^ at one 
period in their lives, Bendiers of some or 
one of the societies. They have been mem- 
bers of the bodies of which they are said to 
be the only legal visitors and overseers. 
jZlus tiien is surdy a defect; but still, 
against all the ordinaiy rules for promoting 
enquiries into the affEurs of public bodies, i 
am ready to submit tiie matter ttf^^eir ar- 
bitrement. Let them, if they please, declare 
that no legal education is necessary to prac- 
tice; let' them decide that no examination 
whatever diall be made before a license 
to practise law is granted; but at any 



^ Rea V. Graj^i Inn, Dougl. 353. 
•2B.C.C.241. • 

^. A copy of this plea ia ^iven by Mr. Beames 
in his Elements of Pleas, App. p. 325 ; it states 
that there are and have been for a long time, 
to wit, for more than iei century, "* four certain 
societies called Inns of Court, for the Vudif 
and practice of the law, consbtiiig ef barristers 
and students of the law." ^d that the 
benchers have ^therto always managed the af* 
fairs and^operty of these sodeties »* and that 
if the plamtiff apprehend himself aggrieved iii 
the same, he ouffnt to appeal for redress there- 
in to the Lord Chancellor, and the other 
Judges of die King's Bench, Common Pleas, 
and Exdiequer. 

s It has sometimes been said, that any l^ar- 
rister or student could file a bill aj^nst the 
benchers, praying an account ; but this course 
cannot I think oe pursued ; see the case of 
Clemenfe inn, 1 Keb. 135 ; Booremar^t care, 
March, 177 ; Rakeetrvw etal, r. Brewer, 2 l\ 
Wms. 611. 
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rate let them do awiiy the usel^ miujamery the goods and chattels of C. /). for the sum, of 

which exists at present in these societies, forty shillings, in order to compel his appear- 

which would merely be ridiculous and con- """" * ^"""^ '"^ " '"~ ^ " 



temptibkf, if it did not deceive the public, 
smd shelter the vices of the present system. 
I ^ln^ now for tiie present close this 
subject^ imd wa,it patiently for the result j 
but if any change shall happen, I shall 
again call my readers' attention to it through 
the medium of these columns.' 

A Cestui que Tkust. 



ancc hi our Court of to answer'y^. B. 

in a plea of trespass on the case (or d^t, as 
th€ eme may be) j and how you shall execute 
this our writ, vou nMke kaovn to us Iq our 
said Couit pa the day of now next 



ensumg, 
^tness 



at Westminster the 
in the year of our reign 



NEW BILLS IN PARLIAMENT. 



defeodaxit. 



Me^^nwUt TO TIIK3IL1. IlTTITIUiKD .?* AM. ACT 

' «o^,«KtroainTx qf pj^qohsb in p^momm. 

AQVipfS IN HIS If AiIESTY'S COUaTS 07 liAW 
4T WaaTMINSTBR." 

No. 1. 

. William the Fourth, &c. 
* ,.; ' To C. Z). of, Ac. • greeting: 

_W^ ><»>mmand you, that within eight days 
aitef 4ha servme of this writ on you, melustve 
^ tb^ day of siioh serrice, you do cause an ap* 
jMavance to be entmd for you in our Court 
,of , in an action on promises C^r as ike 

ease may he), at the suit of :4, B. And take no- 
tice, that, in default of your so doing, the said 
vf. Ir. may cause an appearance to be entef%l|! 
for youy and proceed therein to judgment and 

Witness at Westminster the 

day of 

Memwundum to be iubeertbed On the Writ. 
' N.B; This writ b to be served withb four 
eaiendaf months fi^m the date thereof, kiclud- 
mg tbe day of such dale, and not afterwards. 

M^sem^ni^U made on the Writ. 

This writ was usued by E. F. of at- 

torney for the said ji, B. 

_. Or, 

Tins wnt was issued in person by A, B. who 
resides at {mention the city, town, 

or paruk, and aUo the name of the hamlet 
$treet, and number of the house 0/ the niaintifs 
residence, if any such.) 

No. 2. 
f^orms 0/ entering an jifipearance. 

iii M. pUintiS; agninst C. D, 



or. 



ag*t»»t C: D. Md anotlMr, 



or. 






The dafeadmit C. D. appean 

injaetton. 
B. F, attofney for CD. an. 

p«ari for him. 
O, H. atu>mey fior Uie plain. 

tiH^ Appears for th« defend. 

•At C. D. accoriiAK to the 

•tatuM. — * ^ 



against C. D. and others. 

No. 3. ; 

Writ of Distringas. 

William the Fourth, &c. 

To tiie sheriff of greeting: 

yst command you, that you distil upon 



day of 

Notice $0 he snhsvrihed So the foregoing Writ. 
li;^ the Courted' 

cA:B. plaintiff 
Between 2 add 

LCD. 
, Mr, CD. 

Take noUce, that I have this Ifay distraint 
upon your gdods and chattels in the sum olT 
, forty shiUings, in consequence of your not 
^ having appeared in the said Oourt to answer t^ 
Uie^said A. B., according to <he exigency of a 
writ of summons bearing teste on the 
day of s and that in default of your 

Mpearance to the present writ within eigbt 
days inclusive after the return hereof, the said 
A, B. will cause an appearance to be "entered 
for you, and proceed thereon to judgment imd 
execution, or 0/ the defendant be subject ta 
outlawry) will eaiise proceedings to b^ taken 
to Qutlaw you. 

No. 4. 
Writ of Capias, 
William the Fourth, &c. 

To the sheriff of greeting: 

We command you, that yoa omit not by 
reason of any liberty in your bauli^ick, but that 
you enter the same, and take C. D. of if 

he shall be found in your bailiwick, and him 
safely keep until he shall have riven you bail 
or made deposit with you according to law in 
an action on promise^ {q^ of debt, &c.), at the 
auit of^.^.,.or until the said C. i>. shall t^ 
other lawful means be discharged from y^ur 
custody. And we do furdier command you, 
that on execution hereof you do deliver a copy 
hereof to the said C. />. And we hereby re- 
quire the said €, D. to take notice, that within 
^ght days after execution hereof on Um, in^ 
elusire of tfaadsy of such exeention, be shmihl 
cause ipedal bail to be. put ia ^r bm in our 
Courttol to dM sfud acdom and thit iu 

■default of his so . doing such, proceedings niav 
be had and taken as are mentioned in the warn- 
ing hereunder wri^n or indorsed hereon. And 
we 4o fmdier cofamsnd you the said sheriff, 
that inunediatel^ after the exaootion hereof 
you do retom this .writ to our sod Court,. Id* 
£6ther with the manner in , which you /ahail 
have executed the same, and the day of the 
execution hereof; or that if the same shall re^ 
main unexecuted, then that you do so return 
the same at the expiration of four calendar 
months from the date hereof, or sooner if you 
shall be thereto required by order of the said 
Court tor by any judge themo£ . 
- . Witness at Westminster t^e . 

day of 
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Memoranth to be tubieribed to the JFrit. 

N. B. This writ Is to be executed within 
four calendar months from the date thereof, 
inchiding the day of such date, and not after- 
Mrards, 

A WacniAg to the Defendant. 

1. If a defendant, being arrested on this 
^vnt, shall omit to put in special bul as re- 
ottired, and shall be in custody, or if a de- 
fendant being served only with iJus writ, and 
not arrested thereon, shall omit to enter a 
common appearance within eight days after 
such service, the plaintiff jnay enter a coriiikion 
appearance for such defendant, and proceed 
thereon to Judgment and execution. 

2. If a defendant, being arrested on this 
%vrit. shall have made a depoait of money ac- 
corflhig to the statute;? & 8 Geo. 4, c. 74^ and 
shall omit to enter a common appearance to 
'the, action, the plaintiff will be at uoerty to en-i 
ter a common appearimee for the derehdant, 
and proceed thereon to judgment and execu- 
tion. 

3. If a defendant, having given bul on the 
arrest, shall omit to put in special bail as re- 
cuired, the plaintiff may proceed agunst the 
sneriff or on the bail bond. 

fndortements to be, made on the fFrit of Capiat. 

Bail for £ by affidant 

Or, 

Bui for Jt by or.der of {jnaming 

the Judge. PMhing the order), dated the 
dfljMif 

This writ was issued by E. F. of 
attorney for the plaintiff {or plaintiffs) within 
named. 

Or, 

This writ was bsued in person by the pbun- 
tiff within named, who resides at 
imemii&n ihe oitff, iomn, oe parish, and aleo ihe 
name f»f the hitmiet, street, and number of the 
house ofihe ptaintifs residence, if any sueh 
ihere be.) 

No. 6. 

fFrit of Detainer. 

William the Fourth, &c 
Te the marshal of the manhidsea of our Gpurt 
beiore us ior To the wardan^of 9W prison 
oft^Floet). 1 : 

We cprnmand vou, that y<}it detain C. D. if 
iM'ibaU be fc|iHia,in y<^ur cpKodv at the de^ 
liveqr heveof t» you* ai^dhimrsafeiy keep in an 
action on prpmisea («r ^debt, ^^ h ike ease^ 
rnqy be), sXihe suit of >. AV'iMilil he ahall be 
IfwftiUy discharged from your custody. And 
we do farther command jroii, that on receqit 
heieof yon do warn the said C. Z>., by serving 
a copy hereof on him, that within .ewht days 
falter service of «uch eopy> ipelusive of the day 
nitmich serviee, he do c^ujm roeeiai baU to be 
piit infor him in eur CoMrt af -to the 

eud aetion; and that in defouk. oChia sede- 
ingi the said y4.3. may cause an appeannoe to 
he enieriMl for iam, and proceed thereon to 
judgment and execution. And we do further * 



command yon tiie said (manhal or warden, us 
the case mf^ be\ that Immediately alto* tiie 
service hereof Tou do return this ourwrH^ or a 
copy hereof, to our said Court, together wit^ 
the day of the service hereof. 

Witness at Westminster the . 

day of 

N. B.-**7%Ji 9fri» is to be indorsed in the 
same manner as the VTrii of Ca^^ 

' 'No.A' '' 

0yit of Summons Mo be setved on a Memker ^ 
Parliament in order to enforce the Previa 
sions ^the Statute 6 Geo. 4. e. 16. § la 

Vniliam the Fourth, &c. 
To €. D,^f, &c. > Esquire, having pri- 
vilege of pariiament, greeting : 

We eommaad you^ that^ wittun one calendar 
month next <sAer penonti serrioe herM en 
fM^ fettid# csQse m^aapeiAmee tobe entered 
^Cer yon indur Court or in an action (on 

promises, debt, &o. as the ease may be), at the 
mat of jd: B. / and mu • are hcreliy informed, 
that an aflidavit^f dd>t for the sum of 
hath been ^M in the proper office, according 
to the pvoylsiom of a curtain act of mniiament 
made and passed in the sixth'year'of the reign 
of his late Migesty King George the* FourUi, 
intituled ** An Act^ auMnd the* Laws relating 
to Bankrupts/' and that unless you pay, secure^ 
or compound ^r the debt sought to be re- 
covered in Uiis action, or enter into such bond 
as by the said aet is provided, and cause an 
appearance to be entered for you, within one 
Qiendar iaonth lusuX after each s€fln4ce hereof, 
you will be deemed ^have eemnntted an adt 
of. bankruptcy fsmn the time of the -service 
hereof. 

Witness at Westminster tilie 

day of 

N. B. This writ is to be served withhi four 
calendar months from the date ^thereof, in- 
clading the day of soch • date, and not- after- 
wards. 

Direction.— 7^tV summatis is do be indorsed 
with the name of the plaintiff or his attorney, in 
like manner as' the frrit of Capias. 

LAWS OF FRANCaE. 
' riD«'I. 



I1CPBI80JI1CBNT FOE DSnT. 

It may be useful from time to time to 
notice. siicK of tlie laws of other counirite 
in relation to ibreigners, aa may be deemed 
of general importa9oe» and piurticiilariy Che 
pioviaimiH iHiich bear npon. propoaed altera- 
tions in laws of a'siinilar nature in Great 
Britmn.' 

With this view we avail ourselves of the 
new edition of Mr! Okey'a -** Law, Usege, 
and Custom affecting the Commercial La^ 
and IsWrfiouTBe of ^ the Subjeota of Great 
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BrMsk amdEtance/' • and bImII aelecttbc 
ettbject of imprisoiDneiit for debt. 

Mr. Okey^'s book, which gives much in- 
formation in small compass, is arranged al- 
phabetically ;, aild we shall make an abridg- 
ment from the articles entitled ** Arrest ^" 
and " Imprisonment for Debt ^J* with a note 
in the " Appendix.*" 

^ By the French la>?,. a foreigner not domi- 
cUca in France may, when a debt has become 
due, be arrested conditioiudly, and before pay- 
ment of the debt has been adjudged by the 
Tribunal de Premihe Instance : but it apnears 
necessary that a Frenchman be the actual cre- 
ditor, and not so by transfer of a debt contract- 
ed by opt foreigner with another. Every 
judgment obtidned by a Frenchman against a 
foreigner who is not domiciled in France, im* 
plies the power of arresting him, and his con- 
ditional arrest may, when tlie debt is due and 
has been demanded, be ordered by the presi- 
dent of the Tribunal de Premise Instance, 
Wore any judgment is ^ven, unless such fo- 
r^gner can prove hb havmg some commercial 
establishment, sufficient real property to answer 
the debt ; or give securitv for it. 
Arrest in Aance may be for several causes : 

1. For Slellionat, or the sale or mortgage of 
real property of wMch theparty knows himself 
not to be the owner ; the offering property alrea- 
dy mortgaged as free from encumbrance, or 
representing the mortgage to be less than it is 
in reality, . 

2. For the return of a neoessary d^osit, m 
that which has been compelled by some acci- 
dent or calamity, as fire, shipwreck, pilli^^ 
&c. 

3. For things entrusted with bulees, or per* 
sons to whom goods are delivered, upon a con- 
tract ei^ressedor implied^ tluU the trust shall 
be faithniUy executea. 

. 4. Against public officers for the production 
of minutes which they had been legally ordered 
to afibrdy and which have been demanded. 

5. Against notaAes, attomies, and officers, 
for the return of papers and documents en- 
trusted to their charge, and for the payment 
of money received by them on account of 
their clients and in the execution of their duty. 

English pjeers and members of parliament 
are not privileged from arrest in France. 

Arrest, which can very rarely take place in 
civil cases, must not be for less than three hun- 
dred /iranet, nor made unless by virtue of a 
judgment; and persons of seventy ytars of 
age, women apd minors^ excepting m cases of 
steUhnatt are not liable to be arrested ; but it 
18 oUierwise where the cause arises out of com- 
mercial matters. The arrest neither prevents 
nor snspendsproceedingsand execution against 
the goods of the debtor* 

In commercial matters arrest may be had 
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apinst aU baidcars, brokers, facuin or c^aanls- 
sioners, for the purchase and sale of merehan- 
dise, either for a return of such merchandise or 
the produce of it. Between merchants, on 
account of merchandise in which thev respec- 
tively traffic. Against merchants ana traoes- 
peo|&e who sign notes of hand, in whatever 
form or in favour of whomsoever. AgunsI all 
persons, whether engaged in commerce or do^ 
who become parties to bills of exchange, or 
undertake to tumish the funds for the payment 
of them,, Against all IDce persons who render 
themselves luble for the execution of maridme 
and «other contracts relating to commerce and 
the fisheries. Against women and ninon^ 
when engaj^ed in commerce for transactiona 
purely reutmg to and arising from it. 

Arrest can only be made by a copy of iSkm 
judgment, and after a day's notice g^ven by 
the officer ikuiuier) appointed by it, or by the 
president of the Tribunal de Premiere Inetanee 
of the place where the debtor is found. The 
notice miist recite his residence or election of 
domicile in the commune where the Court site 
which has given judjnnent. 

Arrest must not De before sunrise or after 
sunsetj on///f-days, in buildings dedicated to 
divine worship, at the seat of constituted autho- 
rities, nor in any house whatever, even in the 
domicile of the debtor, unless permitted by Ae 
Jug^ de Paijt of the place, who must, in such 
case, accompany the officer. The last method 
is resorted to where the debtor, by continually 
keeping house, seeks to avoid an arrest. The 
intervention of the Juge de Pais is neeessary 
only for obtainhig Entrance to the house : « 
that is not refused to the officer, the debtor 
may be arrested even in hSs own donneile. Bnl 
such intervention will not avul in the twm 

I places first above mentioned, if it be durinr 
divine service or the sitting of such constituted 
authorities. - 

The debtor is privileged from arrest fai go- 
ing and returning when called upon to ^e 
evidence before courts of justice, arbHratorv, 
&c. 

If the debtor, on die ground of the arrest 
bein^ illegal or without rood cause, demanda 
that it be inouired into, he may be taken im* 
mediately before the president of tiie lyibumgf 
de Premiere Imtanee of the place where tfie 
arrest has been made, who shall decide as an 
arbitrator. If the arrest takes place when liie 
Court is not siltinr, the debtor may be taken 
to the president's nouse. The order made l^ 
the president must be r^^istered on the nrvew 
fferOaloftht officer, and executed inuneduHely; 
but, whichever wiy the decision may be, it ia 
only provisional— either party may apply le 
the Court. "When ^e debtor aoes not demand 
such reference, or in case the {^resident, when 
it has been required, decided against him, the 
debtor is taken to the prison of the plac^ oiv 
if there be none there, to the nearest. 'Tli^ 
officer and all other peieons aecompanyii^^ 
receiving -or retidninga debtor in any place of 
confinement not legally intended fortnat par- 
pose, may be prosecuted for false im]RiB(Ni« 
ment. 
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When a party has been err^ed, and tlie 
STound of such arrest, if din>uted, has been 
£eld ^ood by the president ot the TridttMol de 
Premiere Imiance, irpon the reference made 
to hint, the keeper ofthe prison must enter on 
the prison book or renter the judi^ent which 
authorises the arrest ; and upon raihire of the 
ofiicer to produce it, the keeper may refiise to 
take the oebtor into his custody; 

The prison renter, which is written by the 
keeper of the prison, signed by the officer, and 
by which the former takes charge of the debtor 
and releases the latter from his responsibility, 
muat set out the judgment, the names and 4o» 
.micile of the creditor, his domicile of dection, 
provided he does not live in the commune t the 
names, dwellins^, and profession of the debtw ; 
aad there must be a depoiU 0/ai least a month* $ 
prie9n allowance^ with a memorandum of the 
copy of the description of the debtor as well as 
of the whole proceeding. 

The creditor must supply the prison allow- 
ance in advance; and where a detainer is 
lodged at the suit of another creditor, the firrt 
creoitor cannot withdraw the dlowance wid^« 
out the consent of die latter. 

A detainer may be lodged by any one who 
baa the rkfht to arrest the debtor ; and persons 
in cttstoc^, upon a chanfe of misdemeanor, 
may likewise oe detained for debt, althouirh 
the charge upon which they were originaBy 
inwrisoned is declared to be unfounded. 
. . Unless the necessary formalities are strictly 
complied with, the debtor may insist on the 
ill€|;idity of his detention, the consideration of 
which is f o^ the tribunal 4>f the place where he 
is confined ; if his com|klaint, however, ffoes 
to the ground of his imprisonment, this wUl oe a 
4|iiestion for the Court which save the judgment. 

When the imprisonment nas been declared 
without foundation, the debtor cannot again 
be arrested ion the same debt until one day at 
least after his discharge. 

A debtor is dischamd by deponting the 
debt and costs in the hands of the keeper of 
the prison; the creditor, where the imprison- 
ment has been false, being liable to an action 
for damages. 

. A debtor may obtain his libera^n .—By the 
consent of the creditor, (given before a notary 
or a{^[Marinff on the register of the prison,) at 
whose suit ne is cmmned, together with the 
concnrrence of all those who have lodged de* 
tainera against him :— By the payment or de- 
posit into the hands ot a third persoi^ as a 
notary, of the debtand costs as well of the ori- 
finai as of all detaining ereditors, together 
with interest, allowance and other expenses in^ 
eurred by the imprisonment :-^By a dischaige 
on the ground of insolvency or b^nifice de ee^ 
mn, wmch allows to the linfortunale but ho- 
norable debtor his personal liberty upon his 
fpinsk^ up all he possesses; his future effiMsts 
lemaining liable to his creditors :-— By the neg- 
lect or defiuilt of the creditor to assi^ in ad- 
vance sufficient prison allowanee— this the law 
has fixed at twenty francs a month: and, ex- 

a 20 francs per month. 



oepdng in cases of eteUionat, by the debtorV 
baring entered his eeventieth year. 

From the otherwise humane law of hin^c$ 
de ceuion foreigners appear to be excluded ; 
and being classed with fraudulent bankruptr^ 
thosoiCDnvicted of swindling and like offences^ 
are deprived of that benefit which their distress 
and utter destitution would otherilse enable 
them to claim. 

In detention arising out of commercial pro- 
ceedings, the debtor may demand his discharge 
at the expiration of^w yeart; but this does 
not at present apply to civil cases. 

It was formerlv doubted whether a foreigner 
might demand his discharge in like manner as 
a French subject ; the Tribunal de Premiere 
Instance^ in a late case, has set this question at 
rest by deciding, that a fordgner detuned for 
commercial dents in France at the suit of a 
Frenchman, has an equal right mth a FVench* 
man to. demand his discharge at the expiration 
m five years imprisonment 

If the keeper of the prison refuse or decline 
to receive the debt and costs, on the ground ot. 
their being insufficient or otherwise, he shall 
be summoned without delay before the tribij- 
nal of the place. 

The liberation for default of prison allow* 
ancc is ordered by tiie president of the tribu- 
nal, upon petition, to which is annexed the 
certificate of the prison keeper, that no allow* 
ance has been afforded by the creditor. If, 
however, the neglect of the .creditor is cure^ 
by a deposit of the allowance be/ore the debtor 
has applied/^ hie liberation, the complaint can 
Aen no longer be made. 

Where liberation has been afforded upoQ 
this ground, the creditor cannot aran arrest 
the debtor but upon payment of au the cMts 
incurred by him in obtaining it, or upon de- 
positing them, if the debtor refuse to receive 
them, m the hands of the grejRer, with an ads 
vance of six months' prison allowance. If all 
the proceedings are in the same year with th<s 
suit, there is no necessity for recommencing 
the formalities requhred prerious to the judg^ 
ment. 

The application for disclusrge is before the 
tribunal m the jurisdiction of which the debtor 
is confined : it is a summary proceeding, andi^ 
upon petition, a preference will be given to 
this, over all other business ofthe court. 

By a very recent case of the Cour Royale of 
Pktfis, it has been held, that a foreigner in 
Fnnce, although admitted to the enjoyment of 
civil rights, cannot arrest the person of ano* 
^er ftpreiffner for debt. 



PRACTICAL POINTS OF OENE^I^ 
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R^JBBISIMtATIONS BY A FATHXll AS TO HIS 

SOV'S CAPITAL. 

An actJoAonanot be maintained IbrteQiBg 
a bare naked lie ; but if Hme is fraud or 
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deceit, it will lie. Pe^ Kenjfon, Q: J., AtK- 
hunt, md Butter, JJ. ; Pasley v. Freeman; 
3 T. R. 51 ; and the intent to deceive must 
be clear; Tapp v. Lee, Bos. andPul. 367 ; 
U^ofi V. White, Holt, N. P. 387 iMeuHS- 
ford V. Blachford, 6 Pri. 36.. Hiis cRtrine 
is tUustFAd by a case recently Kported, 
the Quccumstanc^ of which. were as follow : 

H, Browni being about to onen a shop at 
Norwich, applied to the plaintiffs for a supply 
of goods upon credit ; and upon enquiry as to 
his circumstances, he stated that he had a capi- 
tal of 300/. to be;g;in with. Hie plaintifls were 
particular in* their enquiries, and H. Brown 
referred to his father (the defendant) to con- 
roborate the truth of his statement ; whereupon 
the following correspo^knce took place be« 
tween tiie plaintiffs and the defendant : — 

** Your son, Mr. Henrv Brows, has pur* 
chased l^oodis of us, and referred us to ^ou, in- 
order to corroborate his statement of having 
300/. ci^ital, his own property, to commence 
business with at Norwich. We require to 
know if sudi be the case. Any further infor* 
mation you'may please to give will oblige us, 
and which we shall be happy to apply in pro- 
moting your son^s object, proviaed we can 
consistently do so. We shall be glad of an 
answer by return of post ; and are^ &c. 

Corbett, Simcs, and Co." 

" In reply to your letter of yesterday, I beg 
to acquunt you, that the statement made to 
vou by my son Henry, as to the 300/., is per- 
fectly correct, as T advanced him the money- 
Wng the utmost J could snare at the present 
time, in consequence of naving,' a numerous 
famihr. 

" t hope my son's dealings with you wUl be 
at all times as correct as the present state- 
ment ; and am, &c. 

** James Brown.*' 
In consequence of the defendant's letter^ 
the plaintiflfsr trusted H. Brown from time to 
time to a large amount, and he soon became 
in their debt, paid a dividend of 8*. 6</. in the 
pound, and left the plaintiffs losers of the sum 
of 369/. \(U: 7d. The 300/., defendant had lent 
to H. Brown about tto-ee weeks before his let- 
ter to the pluntiffs, the defendant taking at the 
time of the loan H. Brown's prpmissory not^ 
for the amount, payable on demand, with in- 
terest at five per cent., wljich interest was paid 
m to the time of H. Brown's bankruplcy*,* ho% 
the defendant declined to prove the ioO/, as 
a debt under hh son's conmiisslon. 

The jury found for the defendant s M-here- 
upon, 

mide^ Seijean^ obtained a rule mm to set 
aside this verdict as contraiy to* the evidence, 
the plaintiffs having requested^) knowwhether 
the defendant's son had 300/. capital, of his 
own propertv, and the defendant having stated 
such to be the fact, when he knew his son had 
non% but borrowed capital. 

Jones, Serjeant, whoshewwi cause, contend- 
ed, that. the defendant was wamated in the 
answer he \0^ giveiv a^oaey lent by^; panent 



being eofttn%xljr- Mended as a ^ft; al^ tc 
turned out in this*ca8e; the fallher having forcf- 
borne to prove for his debt under his* son's 
bankruptcy. Besides wluch, money Borrowed, 
when onc^ in the ' son's disjposition, was as 
much his own property, and as applicable to 
mercantHe ptnposes, 'as money r^ificed ily 
himself; 

Tindai, C. J., we think there orxshx to be a 
new trial in this case, on JMiyment of costs ; tbe 
jury having drawn a conclusion from the dc^ 
fendant's letter, which, it fteems to the Coiii^ 
its contents do not warrant. 
"•'OUfeiee, J., concurred. 

Btntmquei, J. — A party who sets i^ in busi-' 
ness'on bonowed capital, is in a veiy djfi^rent 
position, in point of credit, from a party whd 
sets up unembarrassed with debt. 

Alderson, J. — ^The question is, whether,* from 
the statements being' fdse, within the defend- 
ant's knowledge, t£e Court must not infer 
fraud. . 

Rule absolute. — Cerhett and snafker vl 
Brown, 8 Bing. 33. 



DISSERTATIONS ON CONVEY- 
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ON TRV ADBtlSSTON-OF TBK TBNAIIT rOK-ClFm 
fiBiNO TjffAT OF ALL IK EEMAtNDffR. 

(Concluded /hmp,,32S(.) 

In another manor, at a eourt held m 177^ 
S. surrendered to. the use of himself in feei 
until Uie solemnization of a marriage between 
Doctor MT. and. his dmiffhter Ifffiy, remainder 
to the doctor for his life, remainder to the 
daughter for life,, and after the decease of the 
survivor, to the use of tiie children of the mar- 
riage as the doctor shovdd appoint, and in de- 
fault thereof, to them.eqnayy; and in 17^3; 
the doctor was admitted for life, and paid a 
full fine, remainder to his wife for me, re^ 
mainder to such children as he should mpoini, 
remainder over. Having appointed to ms* chil- 
dren in fee, as tenants in com]noa,'^ey j<Miied 
the* doctor imd his wife in iSlurtndmag to a 
purchster; but the. steward rei^d'taaocepc 
the Surrender,, insisting that Mt$. W^ and her 
children ahould first be admitted. Mv. B¥^€t 
was Qf opinion, that the doctoii's adaiissioii 
was thatAf aU in remafaider, and that the wr* 
diaser had a ri^t to insist on being admitted 
without any furuier admissiMi of thd remitinder. 
man, <m ^ym^t of a flne^ and that be might 
compel adiuission imder mb surrendei^ by a 
mtmdamuu or bill in eqaiur; and'Mr. /V«»IM, 
on behalf of theJdbrd, at first a^«M with Mr. 
Bvulwi, but on arepreseMtftiOAOf thet.^M€iWaid, 
that the custom required ^emunder-mento be* 
admitted, he thought they ought 4o come in. 
Both opinions were laidtbefoi^' Mr. Helro^, 
who decided tiwt the steward might to 4K;cept 
tne sm Hsttoer- wtthottt thev admission, that of 
the doctor being the jaABalsslon> df all in le- 
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mamder, '^otiffh not'td prejiidio# thk lord of 
his fine, whicn lie could not be entitled to 
during die doctor^s ISfe, he being tbe tenant on 
the rolls. 

B: was admitted tenant for life inr niunerbas 
manors (and paid ^ fine of two years value), 
remainder^ to Ids son P, in tail, who agreed 
mth his father to snffer recoveries, and to limit 
the estates to bis ftattfaer in fee: Several stewards 
i^TMd that the adinission of tenant for life is 
&t of bini in remainder, but others insisted 
on^P. b*eing first admitted to the remainder $ 
and on Mr. Preston's opinion, as to the neces- 
sity oftbe admission being requested, in ldl2, 
he wrotie as fbUows : "Whether the admission 
of the tenant for life be tiie admission of those 
in remainder, depends on the form of the ad- 
mission ^nd tbe custom of the manor i it is 
necessary unless required by the custom." 

In another manor, in which the same parties 
were interested, twenty-four guineas was de- 
manded as a fine, t. e, sixteen guineas, being 
fall two years value, for the admission of B., and 
half fl fine, eiffht guineas, for that of P., being 
three years vtdue for admission to one fee slm- 
pleJ It was submitted to Mr. Preston that 
only two years value could be demanded^ and 
tliat if there was a custom for the remainder- 
man to pay one as well as the tenant for life, it 
must be apportioned, and not exceed one entire 
fine, tbe two estates forming together but one 
fee ; b«t Mr. Preston did not thinlc tliat was 
tiie rule, and that the lord mij^ht demand a 
whole fine J^m each such admission, unless the 
custom were tp, the contrary. It was further sub- 
mitted, that if the admission of the tenant for 
life be that of the remainder-m&, was tenable 
in any case/ it must be in the present, where 
the tenanl for life w£ks in esse, no real change 
of the tenancy, and the whole proceedings were 
for further assurance. Mr. Preston, however, 
observed, " But if P: could not be complete 
tenant without admission, he could not sufieir a 
recovery until he was admitted, aiid paid a 
fine.*' 

The last ease was ultimately referred to a 

f'~ entleman of considerable experience in copy- 
okb as steward^ and several extracts from the 
court rolls were furnished i and his opinion 
tvas; "tliat the steward was jdstified in requir- 
ing R. to be' admitted previoius to his joining 
his ftHher in suffering a recovery, and that the 
lord Was entitled to a iihe on such admission 
n well -as on that -of the ikther as tenant for 
^e, and that with respe^ to the amount on 
the admission of y. that the lord might require 
half the amount of the fine paid bv A.„ as pro- 
posed by the steward, although he nad i^pt been 
accustomed in similltr cases tp take so large a 
fine:' but this he conceived to be at the dis- 
cretion of th^ lord of the manor.*' 

This ophiidn of Mr. Preston, •* that the lord 
might demand a whole fine from, each such ad- 
ihission,' f. e. of 'the tenant for life afad the re- 
mainder-man, unless the custom were tp the 
Contrary," however, is unsupported by any 
reference ;*and being diametncally opposite to 
his former opinions, as well upon the point 
relative to the fine as the neCesdty of the ad- 



minion ofthe remainder-man, before he colilljl 
come in as a vouchee in the recovery; and there 
being other opinions, and the case of Lord 
Kensington v. Mansell opposed to it ; \& not 
entitlea to that attention which is generally 
givenH^ Ids opinions ; but as the latter is a 
question which goes to the validity nf all copy- 
hold recoveries, where the proposition that 
the admission of the tenant for lite was that of 
all in remainder, has been asftnted to, which 
in several Icnown instances has been the case, 
ft will not be prudent implicUlv to assent to it 
without a strict enquiry as to the custom. The 
referee adopts Mr. Preston*s opinion as to the 
necessity for the admission of the remainder- 
man, although he differs from him as to the 
amount of the fine. 

In 1813, the foUowng case (Whi<^h has si- 
ready appeared in pnnQ was liud before the 
several gentlemen whose opinions are sub- 
joined f and as it enables me to introduce the 
opinipn Of Sir Edward Sugden upon the pointy 
I avail myself of it. Xhe case was in 1765; 
M. F. devised to J. B, and S. his Wife, and hih 
heirs: they were admitted, and paid a fine and 
a half thereon ; he, in 1784^ effectually devised 
Uie remainder over to her in fee, and she, with- 
out tmy further admission, contracted to sell $ 
portion of the estates ; and the question was, 
whether she could surrender to the purchaser^ 
and devise the residue, without being first ad- 
mitted in fee under her husband's will, and 
paying any, and whether a full fine, upon such 
admission. Mr. Preston^s opinion was, that 
though she Was already tenant for her life, the 
lord had a right to reauire her to be admitted 
before she surrendered to a purchaser, and till 
she did so no surrender to the use of her will 
would be available. . Had the remainder been 
limited to a stranger, he must have been ad. 
mitted; and as this is a new estate, Mr. Pr(s* 
ton thought ihe tnust be admitted, as he did 
not see tnat there was any difference in prin- 
ciple between two distinct tenants, and two 
distinct estates acquired in succession in the 
same tenant. 

This opinion not being satisfactory, that of 

another professional gentleman (whose name, 

however, does not appear) was taken, which 

was directly contrary to that of Mr: P., being 

' (o the effect that the widow could sell- or de- 

{ vise the remainder in fee ; but for greater cau- 

I lion it 'was suggested that after the purchaser's 

i admission she should release to him. In this 

conflict of opinion reference was had to Sir Ed^ 

ward (then Mn) Sugden, who -stated, tliit 

the admittance, of a tenant for life waa icer- 

tainly, !n the dbsence of a custom to the bon« 

trary, the admittance of those in remainder. 

Mrs.^.'i life estate,- tod remainder in fee, were 

perfectly distinct interests^- and her admittance 

for'Jife could not,, in his opinion, enure as an 

admittance to the reminder in fee deVised to 

her bv her husband.' This was not the first 

time ne had had occasion to cpnsid^ this 

point; and.he.saw-no reason to' alter the 

opinion which he originally formed upon full' 

consideration.-^A fine was due upon Kbr adr 

mittance ; but he took it to be clear, that hsdf 
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a fine only could be demanded— that obIy I thmk of %>iaewcTO nevier xsi any force in 



would be required if sbe was a stranger ; ana 
it is upon the ground of her being in this re- 
spect a stranger, that her admittance to the 
remainder was essential; for if her being al- 
ready in the tenancy were sufficient, a jnv ad- 
mittance would not be necessary, and^onse- 
quently nf fine could be payable." 

It is to be regretted that the learned gentle- 
man did not cite some authority for his opinion 
as to the half fine; because, if that rule is esta- 
blished, the general doctrine would appear 
erroneous : it is however believed that there is 
not any judicial authority in favour of this 
middle course, although it is frequently adopt- 
ed in practice. 

S, P. devised to his daughter for life, re- 
mainder to his grand-daughter in fee; the 
di^ughter was adimtted for life; — ^the gnmd- 
daughter married D. C, ;— they were all fiWng; 
— D. C. became bankrupt ; and the <mesti(m 
was, whether his assignees took any, and wh% 
interest, in the estate. The opinion of Mr. 
•TameSt in 1821, was, " that the admittance of 
the daughter tenant for life operated in law as 
the admittance of all in renudnder; and con- 
sequently, 2). C. was at the time of his bank- 
ruptcy seised of a legal vested renudnder in 
fee in right of his wife, and that his assignees 
were entitled to an estate therein in remain- 
der expectant on the death of the tenant for 
life, for the joint lives of Mr. and Mrs. C, and 
for stich further estate for his life as he might 
be entitled to by the curtesy by the special 
custom of the manor, in case he and his wife 



this kingdom, yet such of them as were adopted 
in the synods and national councils of the £ng- 
lish church became a part of our constitutioii. 
I have examined 'Wilkins's Concilia, from 
the year 1102 till the year 1485 ; Gibson's 
Codex Juris EcclesiasdciAnglicani; Collier's, 
Mosheim's, and Milner's Qiurch Histoiy; 
Jiingard^s Anglo .Saxon Church, and other 
works ; and found many canons and councils 
prohibiting priests, deacons, and subdeaooos 

I (not clergymen in minor ordenw ^ acolytes, 
porters, lectors, andcxorcists) from' marrying, 
oc. living with their wives in case they were 
married before they entered into holy ordtn, 
under pun of losing ^ir benefices; but I 
must candidly confess, that I have not been able 
to find any canon which declares tiie marriage 
of a clergyman to be void. 
Pothier,Trait^ du ContratduMarrii^e (p.35), 

, seems to be of opinion that holy oiders incap^ 
citate the person on whom they are conferred 
from entering into matrimony ; but as he was 
unacquainted with English law, his opinioa ia 
of little value. 

At last I looked into the year books, and 
found, that in 21 Hen. ?• — 39, it viras debated 
in the Exchequer Chamber, whether the son 
of a married priest was a bastard, and it was 
adjudged that he was not, p. e. q., (pour ceo 
que) femouseii ne i6i UopU) void met voidnUe, 
and I afterwards found the same case in Viner 
Abr. Bastardy, B. 219. 

From this case, therefore, it appears moat 
clearly that the children of clergymen, prior to 



cusiom oi ine manor, m case ne ana nis wue^ cieariy inai we cnuaren oi clergymen, pnor to 
survive her mother :" and the assignees sold* ; the statutes of 2 and 3 £d. 6. c. 21, and 5 and 



the bankrupt's interest accordingly. 

With this opinion I shall conclude, suggest- 
ing^ that in all cases where there is a tenant for 
lire, with remainder over, that attention be 
particularly directed as to any all^^d custom 
tor each to be admitted, and pay eeparaio fines; 
for upon this, and this alone, it is submitted, 
entirely depends the question whether, where 
a tenant for life pays a whole fine in respect of 
his particular estate, and the remainder over, 
any fine is due from the remunder-man ? The 
genera] rapacity of stewards, and the remiss- 
ness of copyholders, have given colour to these 
exactions ; but it is believed, as yet, not suffi- 
ciently so as to convert the exception into the 
rule. These encroachments are rounded upon 
the general ignorance and inability of parties 
to resist them, and only require to be opposed 
in order to be defeated. C, S. 



6 Ed. 6. c. 12, were not ille^timate, and are 
not so now, although their famera may still be 
subject to some penalties for marrying by li- 
cense instead of by banns, as directed by botU 
the statutes. H. W. 



SELECTIONS FROM CORRES- 

PONDENCB* 

No. III. 



eijr THB LAWS RELATING TO THE UARBIAOE 

of thb clbrgt. 

Sir, 

Referring to the letter of T. T., page 279, 

anie^ I beg to call attention to the same book 

and page he cited, 1 Blac. Com. 14 ; and it will 

be observed, that although the canons of the 



ON DOUBLB riTLX TO LANDS TAKBN IN 
BXCHANOB. 

To the Editor of the Legal Obeerver. 
Sir, ^ 
Being an old subscriber to your veiy use* 
fill publication, I am anxious to <»I1 your very 
close attention to the great necessity for your 
contributors being accurate in aU cases of sug* 
gested improvements in this peculiar age of 
experiments, and the more especially so in 
matters of a general nature. Your correspond 
dent, though right in the strict letter or bia 
propontion as to the efiect of alienation »t Imv, 
has overlooked altogether the important rokof 
equity, of which in the general there can be no 
doubt, " that on an exdumge, any incumbrance 
on one estate, will attach in equity on the 
other ;" and it will be seen (on .reference to. 
Sugd. Vendon, p. ^b^» 8th edition) that Lord 
Redeidaie, in HnmHton v. Rdjfte, 2 Scho. and 
Lef. 315, considered, that Uie mere transaction 
veas of itself notice of any incumbrance on 
either property. But without going to this ex« 
tent, I apprehend it vriU be found to. be quite, 
clear that the ordinary rule of equity would ap* 
ply, that the purchaser should be lield to have 
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notice of all incumbrances wkdch he couM by 
reaaoaeble diligence ascertain, in wbich should 
be included any arising under the immediate 
deed or will on which the exchan(|rer'8 title ac- 
crued (if not the earlier title deeds), or judg- 
stents, &c. against his immediate ancestor. 

Affidn, notice of the title deeds being in 
the nands of a third party, or perhi^ not 
calling for them when they turned oui to be 
in such hands, would be notice of the incum- 
brances vested in such party, created by the 
owner or his predecessors. 

Other cases could be pit ; but the general 
mles as to notice are so well known, itibat 
I shall not trouble you or your readers furtiier 
on the subject, and neg to apologise if I should 
have intruded at too great length, or have 
txpxeaaed myself in any manner to give the 
sBffhtest^mnbnge, not having hitherto beea led 
to mterfefe in public matters ; but seeins^ this 
to be a matter of gnat importance, ana one 
which might, if left unnoticed, lead to great 
error^ I have felt it my duty to call it to your 
attention. Yours most obediently. W. R. 

Lincoln's Inn, March 5, 1832. 



BANKRUPTCY COURT OF REVIEW. 
Monday, March 19, 1832. 



mW OBDBE OF^ COURT. 

It is desired that in all matters referred by 
this Court to any Judge or Commissioner of 
the Court of Bankruptcy, such Judge or 
Commissioner may in his report' state such 
fijpecul circumstances as he shall think fit, 
mdxmt being spedally directed so to do. 

And it is further ordered, that any one of 
the Judges of the Court of Bankruptcy may, 
as often as it shall appear to him expedient, 
by order under his hfusd, direct any money 
which may have been paid into the Bank of 
England by any official assignee to the cre- 
dit of any bankrupt's estate, to be invested 
in tiie purchase of Exchequer-bills, and also 
in tiie aale and tnnafer df any stock in the 
pnWc funds or in any public company, or 
of any Exchequer-biUs, India bonds, or 
other public securities, which shall have been 
traasfemd, delivered, or paid by any official 
assignee into the Bank of Bngland to the 
credit of soch estate, and may direct the^ 
proceeds thereof to be laid out in the par- 
chase of Exchequer-bills, or to be carried to 
the credit of the Accountant- General of the 
High Court of Chancery, and of such bank- 
rupt's estate. 

And the Aocountant-Oeneral of the High 
Ooort of Chancery shall and may, pursuant 
to sudi order, make such purchase, vale, and 
-transfer, without any further order or direc- 
.tion firom this Court, and the expenses 



thereof may be charged to the account of 
the estate for the benefit ofwhich the same 
shall have been respectively made. 

And it is further ordered, that all sums of 
money which are by law payable out of any 
bankrept's estate for allowance to the bank-- 
nipt, or for remuneration of the ofiicial as- 
signee, or for the discharge of the solicitor's 
bUl, or for any other lawful expenses* incur- 
red or payable by the assignees, shall or 
may, when duly seUled and aBowed, be paid 
out of the monies and securities so deliyered 
and paid into the Bank of England as afore- 
said, at such times and in such manner as 
any one of the judges of this Court shall, by 
order under his hand, direct ; provided that 
such order specify the amount of such pay- 
ment, the purpose to which it is to be afK 
ptied, and the persons to whom, or to whose 
order, the same is to be made. 

And the Accountant-General of the High 
Court of Chancery shall and may, pursuant 
to such order, pay the sum of money speGi«» 
fied therein out of such bankrupt's estate, 
without any further evidence <j the san^e 
being due and payable, and without any lar- 
ger order or direction from the Court. 

And it is further ordered, that a duplicate 
of such orders shall be respectively filed, 
with the proceedings, in the Court of Bank* . 
inptcy. 
' '^' T. Easxiw*, C. J. 

A. PXLL, J. 

J. Cboss, J. 
O. Rosa, J. 



SUPERIOR COURTS. 



LORD CHANCBLLOItS COUBT. 
PRACTICB. — DEPOSITIONS. 

ji wiincMt ¥fho ie examined in an 
MiV, cannoi, wUhout order (^ Ceurt, be 
again esamined to the eame atatiere in a 
eappiementai eui$ agaimi anoiher defend' 
antf and if he be so examined, hi* latter 
depoeitiom map, upon application to the 
Coari, be euppresMed /or irregularitp, 

Mp. Haakwood moved to reverse an order 
of the Fiof'-'Chancellor expunging depositions 
taken in a supplemental suit vdthout an order 
of Court, the same witness having been ex- 
amined in the original suit. He contended 
that there was no nile of practice agunst the 
examination of the same witness in lM>th suits, 
the points to which he was examined each 
time being different. He cited the following 
au^orities, and submitted that th^ were not 
against him : Andrewe v. Brown, finch's Pre- 
cedents in Chancery, 385 ; S.C. 2Bqu. Gases 
Abridged ; Sawyer v. Bower, 1 Bro. C. C. 903 ^ 



1 
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Practical Re^stcr (Ed. Wyatt). 258; and 
Stein/hrde' v. Horn, 5 Madd. 379 ; in which 
last case the Flce-Ckanceltor held that the 
Maiter could, without order, re-examine a wit- 
ness to different matters. The case of Prm 
V. Btdter^ 1 Sim. 1» was 'authority to sfafw that 
depositions taken in an original case ought 
not to be used against a person who is mUde a 
party to a suit oy amended or supplemental 
'mlL But in the present case, the depositions 
lakes in the supplemental suit vtttt not the 
same that were taken in the original suit, and 
ottffht not to be suppressed. 

Mr. Cking^ on tne other side, supported the 
order of the Court below, and saia the cases 
cited had nothing to do with this case. The 
qu^tion here was, did the Fice-Chancettor 
inistdce in suppressing these depcnitioBa. His 
Lordship was perftcf Judge of thid ca^ ; for 
Hie principle of eridence m the C6mmon Low 
Courts was the same as here, and it wa^ ttat 
you cannot examine witnesses in a supple- 
mental cause to matters which were jput in 
issue on an ori^nal cause, and to which the 
witnesses could be examined. The matters in 
this case were put in issue in the original suit. 
Whether they were disjMited there or- not, was 
•fn« ooasettueuce ; farwhaterer was stated in 
the hiU ana answer was put in isstte, and 
ought or mifi^ht have been proved. He cited 
Lord Redesaale's Treatise on this point, and 
that, he sidd, was upon the authority of a deci- 
sion in Bro. P. Oases. 

Tlie l^ord Chance ftar desired both the ort- 
ginal bill and supplemental bill, with tb6 an^ 
8wei«,ttnteiTogatone8, and depositions, to be* 
sent to him. 

^ His Lordship now, after looking into them, 
dismissed this motion with costs, but gave no 
reasons for his iudgment. [March 3d, 1831.]— 
Morgan v. BjiodeM ; Same v. De Beauvoir, 
February 26th, 1832. 

■ 

COMMISSION OF REVIBW. 

The Lord Ckancelior, in giving his judgment 
in this case ivide pp. 294-^, ant^), expressed 
a doubt as to his power in dealing with the 
eoeta, and said he would encfuir^ temer. . . 

* Hk Lordship hafe since said, that ha made a 
search, and the result was thai > he had no 
power over the* costa in an «^Ueati6i» for a 
commission of reriew.-^/ji^afit v; iFyatt, 
P^bmary ^th» 1832. . ^ • . :. « 

BAIL.—- ACCBIPTOR. — SUFPICIBKCY. ' 

1%e acceptor of m dishonoured biU of est- 
change is not competent to beeomt. Mi fn 
an action against the drawer. 

, Alison opposed aountiy bail, on the ground 
of his being accqitor of the bill of exchange 
on which die action was brought against tne 
drawer. 

The affidavit of 8uffi<dency stated the bail to 
be poaaeaa^ of property to a much greater 
aiMunt than that for which he was reouired 
to become bail, after the payment of ul his 
debts. 



Thuntont J. — There cannot be a stronger 
proof of insolvency, short of an act of bank- 
ruptcy, than an acceptor in trade not meeting 
Ills acceptance. He ought to pay his own 
debts first. The bail must be rejected. 

Bwl rejected.— ^no«. H. T. Jan. 31st, IW?. 



BAIt.— NOTICB. 

Bp the rules of f. T. 1831, iV is onljf neces- 
sarff in the notice o/bai(, to state the resi^ 
dence of the hail for the last six months^ 
without goin^' "on to state that the Mi hat 
resided there for that period i but ;/ musi 
state the bait to be a househeeper or a free- 
holder, although accompanied bg the-afida- 
vit under rule 3, T, T. 183L 

BsM iMfomd boSk, em tfie gnNnd tliat Ae 
notice of bail ilid not, besides steliBg tlM vesa- 
denoe of the bail^ go on to state tmt he had 
vended there duimg the last six montfai^'aa 
reomred by rule 2 of Reg. Oen. T. T. 18S1; 
. Dmnton, J.<^^There b nothiiw in the ol9ei>> 
tion. The reddence of 'vridch he is theri de* 
scribed, must be taken as his residence for the 
last six months, without going on to saythat 
he has resided ^ere^uring that pmod. There 
was a difference in the pracGce of the JudgM 
on the subject^ lAit it is now a^eed, that such 
must be taken as the construction to be put on 
these words. 

Bail again objected to the bidl, that the 
notice did not state the bail to be a house- 
keeper, or a freeholder. Rule 2 of Reg. Gen. 
T. T. 1831. 

Piatt, in support of the bail, dtibmitt^ tiut 
as the ;iotice of bail was here accomplKiiied 
with an Affidavit, in WMch the bail swore tiittl 
he- was a housekeeper, it was not neceaaa^ to 
state the iaet in the notice. 

Taunton^ J. — I am of opinion that it should 
be stated in the notice also. It is important 
these rules should be strictly attended to. 

Bail reiected.— /#no/i. H. T. Jan. 21 st, 1832. 

A similar opinion upon the last ol>fectioii 
was delivered by Faughan, B. hi the Exche- 
quer, in the course of the same aerm. 



fFhe^!'b}lls htttfs been deposited^ with ok 

' oHomep, and he has adHfOHc^'mo^ ms 

them, and he r^akn So acttnaU^ £!• 

.. Cof^MiR.nioS oompid himg otfmm0i^» to 
. pap. ooer the alleged balancom - \ .r y^ 

B. Andrews moved for a rule lo shemr came 
why an attorney of the Court should not pay 
.over a sum of 15/. belonging %q a Mr. Schwa^ 
banker, his client. Mr. S. had implied to the 
attorney to raise him money by discounting 
bills. He declined doing so, but offt^red to 
advanc<; him some money on the security cf 
bills. Mr. 8. accordmgly d^ostted bills to the 
amount of 25/., in his liaads. He adtnc^ 
10/., and now rofused to account for the res^ 
due. He cited, in the twUter ef Knight^ 
1 Bing. 91 ; 7 B. Moore, 437, S. C. ; Th 
fFoolfe and others, 2 Ch. Rep. 6B. IH th^ 
matter ofAthin, 4 B. & A. 47. 



Sigpvribr Cmtr$f : Kin^'^ Bmch'^-PracHce domri. 



Pi^ieMm, J.-*I don't thmk Ihls is suoh a 
caie AS the Court is .ia the hahit of consider^ 
mg fit for. its interference. The Court ha» 
ouy inteiiered in cases where the attorney haa 
been employed in certain matters, because he 
was an attorney, as where he was employed 
hy executors to collect debts. 

Rule refused. — Em parte. SektoaUanker, H. 
T. Jan. 31at, 1832. 



AaaBST.— ^MBSNB PI^OCXS^.— FINAL PB0CK88. 

If judgment is obtained tigaimt a defendant 
in euMtad^ *m mesne proeeee, the pmintif^in 
ike €tetian mny issue execution against the 
goodSf without discharging htm* 
' ". • . »^ - ^ • ♦ 

y. Richards shewed caus^ agsdnst a rule for 
setting aside a writ oi fi. /a.«, and for paying 
oyer the amount levied under it to the de- 
fendant. The defendant had be^ arrested on 
mesae pvocess. Judj^ment was subsequently 
obtained, %fi*fu. issued^ and a levy made. The 
okjeetion was, that the defendant beinf^ in 
custody., the .plaintiff had no right to issue 
ezeeiAion agamst his goods. But the plaintiff 
had clearly a right to waive his proceedings 
against the person, and issue execution against 
the ^oods. If the defendant had appned to 
the |Nmntiff, he would have had an mer for 
hie cnecharge. 

Piatt ^ in suppoit of the rule. .1 have noH 
been able to find any case exactly like this, 
but I submit that the platntiflT ought to Itavv 
discharged the defendant out of custody beftwe. 
he proceeded against the goods, he- having 
maoe his dection. to proceed against the b6dy 
originally. 

Parhe, J. — ^That proposition cannot he ms^n- 
tained. The plaintiff has a right to take any 
execution he tininks proper. Tlie plaintiff did 
not re^se to discharge nim. 

Rule discharged, with costs. — Jones v. 7}^e, 
H. T. January 31st, 1832. 



th^ day before the trial. A verdSet «Afai 
for the plaintiff, and the costs taxed. '^^ 
Master allowed all the costs from tho com-> 
mencement* of tlie' cause down to the time of 
taxation. He ought not to have allowed any 
other costs than those incurred daiing the 
time the cause was imder ^e management of 
a certificated attoiiiey. The i^dnnff > weultf 
not be liable to pay- costs to eimer of the per^ 
sons previously engaged. His iaotioa .there-' 
fore was^ that the Master mijifht' review hia 
taxation for the purpose of disallowing those 
previously incurred costs. 

Parke, J.-— It is not in the poorer of the de- 
fendant to ndse the question. That Ues be* 
tween the pliuntiff and the person engwed by 
him as an attorney. That-has been decided ii» 
the case of Reader v. Btoom, 3 Bing. 9 ; and 
which has since been recognised in this Court* 



v^jRule feffised»-^Ejr parte 3e»t0n, H. T» Jan. 
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▲VTORNBT AMD CU8IIT.«-<;oaTS.— »ATTOB*- 
■KT'B CUtTIFMATB. 

A d^/endanl cannot o^ect to tke tajsution of a 
plait^tif*s hill of vosts, on tke ^ouaa of 
msts feing^ aiiowed fst a perwd fjf the 
'cstuse, during wkukn was €$nd9e$em hjf a 
p a me n net an attomep, or being an uneer- 
Hfieaied attorney. 



\ i^ 



Langstow applied for a rule to shew cause 
why the Master should not review his taxation. 
He moved on the part of the defendant ia the 
action, on the ground that the Master had 
allowed costs M^ich the defendant was not 
bound to pay. The action was commenced in 
November 1830, by a person who was not an 
attorney. In the month of May 1831, the case 
was put into the hands of a person who was an 
attorney, but had not taken out his certificate. 
He condueted it till August 1831, and then a 
eertificated attorney undertook it. This was 



attornbt'b lxbn. 

The Court will not, on a summary appUca- 
tioni compel an attorney to deiiter up, on 
payment tfwhat is due to him, deeds which 
have been entrusted to him for the purpose 
qf raising money upon them, 

B, Andrews shewed cause against a rulerew 
qiuring.MxaMillatd,.An attorney of the Court, 
to^shew cause whv he should not deliver up 
certain title deeds^oelonging to a Mr. Candler, 
deceased, on payment of s3l costs that might 
be found due on taxation. Mr. Millard had 
been employed by the trustees of Mr. Caudler's 
estate to raise money Upon it. The deeds 
vrei^i Irid before a conveyancer^ and the title 
not appearing satisfactory, the money was not 
advanced. It was contended on the other side, 
that he was solicitor to the mortoagee ; but 
Mr. Millard had never acted on his part, but 
m th^port of the trustees. The latter there* 
fore were bound to pay him. He had a Uen 
on the deeds, for what was due to him as a 
solicitor. Bind -the Court wotdd noi interfere to 
Biake him deliver them up.' He cited Es parte 
Lewe\ where it was decided, that the Court 
will not compel an attorney va^Jk a summary 
•pplleatioii, 10 d^er up, on paysaent o£ hia 
deiUHl4 ikl^MINiliMto his hands for the puis 
pose of making an assignment of it. 

Camfi/b^l conirk, contended, that the deeds 
had come tortiously into thepossessioh of Mr. 
Millard, and therefore the Court would inter- 
fere. 

TaunioA, J. — ^I douH see that he came into 
possession of them tortiouslv. He says, you 
are bound to pay him* iiiid that he has a Hen 
on. these deeds. That can only be determined 
by a jury, llie Court can't interfere to try 
the question of lien. 

Rule discharged, without costs. — In the mat- 
ter of Millard, M. T. November 19th, 1«31. 
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and Reium9»r^AH»wifr9 to Qim*li».— *Qvmet. 




S AND RETURNS OF WRITS. 



I quite agree with R. J. A. in his coiutnic- 
tioB of the statutes 11 G. 4. and 1 W. 4. c. 70. 
§ 6. and 1 W. 4. c. 3. 

The first of these acts dedarea in positire 
words the particuiar dav on ufkich each lerm is 
U commence; and by the second act it is de- 
clared^ that all writs then usually returnable 
on general return days, '' may be made return- 
able on the third day^ exclusire, before the eoM- 
mencement of each term, or on any dSnr* not 
bung Sunday, between that dav,** &c. Conse- 
quently writs returnable on the third day ex- 
clusive, or any subsequent day btfore the par* 
ikular day on which the term ii to commence, 
are undoubtedly returnable in vacation : and 
the Jlnt day in law of each term ii now no 
longer the first eaoign or general return day^ 
but the quarto die poet of such return. Ana it 
is important to notice this, as it affects parti- 
cularly judgments, and other proceeoings, 
which have reference to the first day of term, 
and which dav, before the passing^ of these acts, 
had been hela to be the first essoign or general 
return day; no doubt in conformity to the 
stats. 32 H. 8. c. 21, 16 Car. 1. c. 6, and 24 G. 
2. c. 48, relating Trinity and Michaelmas 
Terms, whicn were therein declared to com- 
mence on the first essoign or general return 
day. . R. T. 



^ANSWERS TO QUERIES. 



LAW OF PROPBRTY AND CONf'SYANCIKG. 
LIPB B8TATB. — ^UMITATIOMS. P. 315, anti. 

The query of your correspondent P. Q. is 
worded rather ambiguouslv, as far as regards 
the limitation to the ehilaren : he does not 
flay whether they are to take together as te- 
nants in common or joint tenants, or one after 
another. But supposing the latter to be the 
case, there is but little doubt that the eldest 
son of B. G.f the ultimate remainder-man for 
life, took an estate in fee simple ; £w, judging 
from the context of the will, there appears to 
have been a disposition on the part ot the tes- 
tator to part with the whole of his interest to 
the children of that tenant for life who should 
die leaving issue. J. W. 

COPrHOLD TRUST. — ADMISSION. P. 300, OHti, 

The estate being devised to the trustees, thev 
must be admitted, and pay a fine. The lora 
may, after the three usual proclamations, seize 
the estate, if no person clium to l>e admitted, 
as he would be without a tenant to perform his 
services. A. H. D. 



COMMON LAW. 



LIABIUTT ON OUARANTBB. — INPANCT. 

P. 283, antk. 
I think this case does not come witlun the 
statute of frauds, as assumed by your corres- | 
pondents S. and H. B. A. : the promise must ( 



be on behalf of a third person originally .«..»., 
in order to be within the 2d clause of the 4d» 
section of that statute. In this case, the infant 
is not liable ; and it is therefore an original, 
and not a collateral undertaking by the de- 
fendant. It need not be in writing, neither is 
any consideration requisite ; the supply is ad- 
vanced' solely on the defendant's credit. The 
case of Harris v. Huntbach, 1 Burr. 373, afi- 
pears to be exactly a case in point. It is also 
set forth in 1 Comyn on Contracts, p. 56. It 
is also Quoted m S^wyn's N. P. Art. " Statute 
•f Frauds," in the 2d volume. Q. Q. 



QUERIES. 



PRACTTCB. 
NBW RULB8 OF HILART. 

By one of the new rides, executions, in the 
G>mmon Pleas, after the present vacation, are 
to be sealed, but not signed ; the postea, &c. 
being first produced to the sealer. Iliis ap- 
pears to be a regulation good in principle, but, 
Ihrouffh inadvertence, or want of practical 
knowledge, defective in its provisions. By 
whom is tiie postea (which by a rule of court 
is ordered to be filed with the pro^notaries, 
on taxing costs) to be produced to the sealer^ 
Is he to go to the prothonotary's office ? or the 
prothonotary, or his deputy, to the wsX office? 
The present fee allowed to the prothonotary, 
on handing a po^teaA^ &c. to th^ clerk of th^ 
judgments, ana receiving it badu is 6«. 8dL 

D. T.H. , 

A similar query has been put by F. N. 



NBW RULBS OF TRINITY. — BAIL. 

The 4th of the new rules, relating to bail by 
affidavit, appears to many in the profession 
quite uninteUigible. Periians you, or some of 
your learned readers, may oe enabled to cast 
some light thereon. 

What can be meant by one day's notice of 
exception? and between what periods is Ae 
** one day" to be calculated h Or u it mtend* 
ed, that unless exception be taken to such bail 
the day qfter notice thereof they shall be Jus- 
tified out of court the next day, insteaaof 
wiuting twenty days, as heretofore I J. N. 



RBTAININO COUNSEL. 

Suppose two retainers given to one counsel 
in quare impedit, one for plaintiff, the other 
for the patron (a defendant). The defendant's 
was dehvered last ; but there is a mistake in 
the titie of the parties : thus the cause we call 
Barnes, cierh, v. Harrison ; but plaintiffs re- 
tainer (the pfurties being both actors) is j^ven 
Harrison, patron, v. Barnes, clerk. The patron 
cannot in prohibition be pUdntiff, but nm 
carry the record down for trial. The defenif* 
ant*s retainer is right in the names. WhicJi 
retainer would prevail } The counsel would 
not mistake for which side the first retainer 
was meant. A LbgaIi Enquirer. 



Qverter. 



If a retuner be g)fen, in a prosecution, to 
» counsel behind the bar^ for B., a defendant ; 
and C, a defendant^ jointly indicted, give a 
aiibaequent retainer, in the same prosecution, 
can B. in^t on the e»ctu$he services of the 
counsel he has retained on the trial, and drive 
C, to another counsel, their interests being at 
▼ariance \ A Legal Enquirbiu 



and thus eventually, perhaps, reduce hiiiL 
and his family to pauperism ? Or is he coK 
pellable only to i^ply the surplus of his incorn^^ 
to that purpose. By the 43 Eliz. and the 69 ^ 
Geo. 3. he must maintain his grandchildren, 
if of ahiiUy to do so. How is ^e word ** abi- 
Hty" to be interpreted ? W. M. H. 



MJiW OF PnOP£XTr AND CONVEYANCIHO. 

HEIR. 

A, has demed his freehold estate to his 
second son for his life ; and i^er his decea^« ^, 
the heir of his body (in the singular number).' 
Does the jon.take an estate tail, or in fee 
■ »ple? A.H.D. 



ASSIGNMBNT.-^BIOA Mr. 

^., aged 19, in 1824, mairied B., aged 30, 
by licence, without the consent of parents. 
Tjbere were three children of such mairiage. 
A., then 24, left B. and married C, by li- 
cence, in 1829. They lived tosrether till 1831, 
when he was committed to ti&e his trial for 
bvamy. During hia confinement, he assumed 
allhis property, together with the sum of ^XV., 
coming to him in right of his marriage with 
B, A, was subsequently tried and convicted, 
and sentenced to imprisonment. Can the as- 
B^^ee recover the 900/. so assigned to him ? 
or does that money go to the .c&ldren of the 
first marriage ? T. D. 

€0MMON LdW, 
WATBRC0UR8B. 

A nublic, but unnavigable watercourse,, en- 
ters tne parish of ^. from an adjoining parish, 
and for a considerable distance, serves as a 
drainage to the closes bordering it in that 
parish; after which it passes through the 
tovm of A., and empties itself into the river. 
In its passage througn the town, it receives the 
contents of the common sewers leading from 
the streets and houses. Who is obliged to 
cleanse this drain or watercoore ? the occupiers 
of the acyoining premises, or the parisn at 
large} or vriiat part of it by one or olaer } No 
locil act of porfiament, or preacription, affecW 
ing the right in any way. L. 



^ROMISSORT NOTE. 

A. B,hBB given to (7. />. a promissory note 
for 100/., pa^wle six months after the decease 
of E. F,, which note bears the higher duty of 
4s. 6d, If E, F, live more than sia years iafler 
the date of the note, can payment be en- 
forced ? and is it not void for uncertainiy F 

D. T. R. 



MAIMnaMNCB OF GRAND-CHIIiOREK. 

^ Is a man, possessed of a small freehold estate 
in land, the profits of which are not more thui 
sufficient to maintain himielf and his family, 
compellable to mortgage or to sell such estate, 
and applv the procMOs, as long as they may 
last, to tne mamtenance of his gnmdchudren. 



tAW OP LANDLORD AND TENANT, 
TENAMCT.--<C07BNANT8» 

A. hires a farm of ^. under a lease, and 
after holding it part of the term, gives it up to 
C, but never assigns the lease. (7. holos it 
some years after the expiration of the lease, 
and was always accepted by the landlord as 
tenant. Is C, upon his quitting the hxm, 
subject to the covenants in A.*% lease, having 
nerei; had it assi^ed to him, nor executed any 
agreement or writing whatever relative to the 
same, and having been accepted as tenant 
by B, before the expiration of A'% lease ? 

D. T. R. 



TEN ANC r. — LEASE. 

In the year 1604, A. hires a farm (No. I.) 
of -9., for a term of eleven years, smd a leme 
is drawn, with all usual covenants, and exe- 
cuted. About the year 1810, A. hires another 
farm (No. 2.) of ^., as tenant at will, and with- 
out covenants. In the year 1813, B, died, and 
1^ hia estate^.to.C^ whsuwas then a. minor, 
a|id makes A, executor and guardian of hia 
estates ; who took another farm (No. 3.), which 
was in hand when B. died : and about the year 
1815, C, was made a ward in Chancery, and^. 
continued to hold all the three farms, and se- 
parate receipts were given by the receirer 
SBoointed by the Court, until V. came of age. 
When C, dune of age (about 1822), he lowered 
the rent, and gytve only one receipt /or rent, and 
the three forms were held together, as one oc-' 
action as tenant at mil. Some time in last 
year, A. dies,, 'and a mutual imderstanding 
takes place, that the three farms should be 
dven up at Michadmas, 1831. Is No. 1. to 
be given up by the executors of A., according 
to XhA covenants in the lease granted in 1804 ? 
or with Nos. 2. and 3., without covenants, ac-^ 
cording to the custom of the country? 

D. T. R* 



BREACH OF COVENANTS. 

It has been determined, that a tenant of a 
*fEuin^ is liable to be called upon to ^uit, ac- 
cording to the covenants in his lease, although 
the term in that lease expired some years 
preriously. Can the landlord call upon the 
tenant for breach of covenants further back 
than one year, he having always an op* 
portunity of relieving himself, by giring Sx. 
months' notice previous to any Michaeunas ? 
and as the lease is expired, is not a receipt for 
rent a bar to the landlord makmg any 
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leytal fior .breech of^covenanU made. 
tQi.au9h ir^ceipit being given ?^ 

'•'D.Tr. R.' 

■ ■ 

j4, B^ lateljr died, seised of a rfcce- of "free- 
hold land, wliich was let to 6L i>r*at 46if. « 
year, as tenafit at will. A. B. was indebted to 
jS. F. in 100/. 01} bond, and left no property 
except ihiilwd. Th^ hAir^.at lftw.of-i4. ^. is 
an iiuant of th^age of eight years. C. /><, the 
tenant, refuses to give up this land, or to pay 
rent* .liar ^ f . any ramedy agaissi C. D.^^bq^ 
M^-iQ-w^oifer possession by^riitu^ -of the imd 
er otkerwiit^ or tocoaipel the p^yeneBli of lent^ 
to him 3^ IXT.R. 

PAYirrNt OF BBNT. 

A. letjT f^ housie 'for a term, by parof agree- 
n[ient, to B., who underlets two rooms to (7., 
at a weekly rent. A., at ^.'s request, receives 
the weekly rent of (7.', and for a len^h ot 
tiin& gives C. receipts for it. Can A^ mstrain 
upon C. for rent due from B, ? for by reedv- 
ing«rent of C, at B*i'rejue*i, it is appre- 
hended, A. accetifts C. as his tenant, and thus 
creates two dlstmct tenancies. And has C. 
9txf, Mkd \Aax rdln«dy, againM '^., Vt Histraihed 
npm H^r^Mifs tent ? R.'W. J^ 

* '" tAW OP ATTokNBYS. 

• Bf^AOlIUSI^ir. •( 

. J-^,, in Michaelmas Tferm, i«»,\fi»»«|. 
n^eft aa attoney, but took the shueiioif dt^ 
laanaging' <lerk in anr office, for threcyeib^ ; 
and in Jaimaiy, 1832, proeared his first certi- 
fieate/-: hsring^ been informed there wlu'W 
nooeisitv ^if one till he was: actually in lyrtfe"-' 
tiof. Skottid lie< hsvor been neaiilnitted lAffol^ 
pnctising f and is he able to redbvAr YSa pro- 
reasional bills); A SmscRiSBii. 



motion vtrongiat in eo^tiayiiu^; but g^, <b 
a'.forcetl'motioi|i, strongest fit first. Surely 
every med&cine is an innovation, and. he thp^ 
will fiot vg>YA}f 9iew jreiAedies must Qxpeet aew 
evils ; Cor time is the greatest innovator ; and 
if time of coiir^ alter wings to the won^ aiid 
wi^om apd' counsel ^all not alter theia to the 
better^ whfU shall • be the end ? It Lb ti^ie, |lua 
what is settled by custom* though it be not 
good, yet at least it is. fit : apd those> things 
|which qave fonj^ ^okie tog;etner, are, as it were, 
x:on^e^dr9te ^thi^ themselves ; whereas n^w 
things 'piece notVo well; but, thoufi;h. thcfy 
■hSlrlty their utility, yet they trouble py their 
inconformity.: ])e8idejs,' tbcy are l^e struigersj 
more admic^d, and less favoured. All tms la 
true, if time stood still ; which, conti^wise*, 
moveth so round, that a froward retentios of 
•custom is as* turbulent a tMng as an iaaova- 
,ti^a.; .and they that jeev^xence. too amok., old 
times, are but a teem to the new. It were < 
good, therefote» tlMt ineii»ia>their.iimo«atBaiia, 
would fqlloMS the ejeadiple nf tune itat^wUch 
iudeed innovatetk greatly, but ^jiietly^ and by 
degrees scarte^to .ba perceived; ;.i^e otherwise,. < 
whatsoever is neiwie'UnhHi^ed for ; and -ever 
ItmendflDSOine^ andpsurf^othears; aadrJieitltat 
is holpen td(ea itfbr a fortune^ and thanks idbe 
•t^ne; and he. that is hurt, for a wcoiu^.and 
imputeth it to thfeaulhor: - Itia.'gDod abo.not 
to try experiment8< in etntes, ejcccptthe iiece». 
sity be-u^i^t, or the utility -evideot; ■nfl'well 
to hfwaife that it be the.reforiiiatioo tfaifc draw. . 
eth on the change, anduotthe desire of chanee 
that; pret^ideth the jrefonnatipn ; and, last^» 
,that the novelty, Ihoiigh It be 'not rejected, yet 
be held for a suspect ^ -tody as ihe scri|^ture 
saith, <' That we -nieke: ^i-tlMA «fK)« *4»e- a«t> 
cientway, a&dtiiefilook:llh<y«$1IS»B0ddi«eover. 
whal U the straight tind tighl iray«. ly&d* eo to • 
w«l]»iBit.V--jfi;wiy4^p..91. ' 
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MIS€fihiLANBA. 



IiOmD BACON ON INNOVATIONS* 

As the births of liVing^tjf^atttrcs at first are 
3R«hapen, so are ail innovations, which are the 
births of time; yet, notwithstandiitg, as. those 
that first bring honour into their family are 
commonly more worthy than most that suc- 
ceed, so the first precedent (if iMe good), is 
seldom attaiaed bv.iitritatioti.| to 411, to man's 
nature as it stands perverted, hath a natural 
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. CiRCITMSTANTIAL. EVIDSNCJB^ 

At ft trial Oh thenorffieHi ^iradif, f(9lr bur. 
rfary, one of the witiiesse^f/ a rfrl, Wh<^ cheat 
had been brdkeh ^p^Ay sWoft to a wlvrtfe ijVmn 
as her property, havtoi|» preWoifeH de^cHI^ 
its quabty and' fashion, before the case was 
closed, one of the jury suggfeeted that the 
witness should put oaihe gown, and it turned 
out that it would not fit her. On further ex« 
amlnation, she acknowledged' it y^ no% .hers, 
though closely feAemoU^'it! TTie prisoner 
was acquitted; and 'it afterwards appeared 
that' the gown belohfed to i^ther .person, 
whose house had^alsb been robbed; 
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BIB SABHTSL BOMILLT. 

We have been enabled, in tfab department 
of our work, to present our Readers -witb 
Memoirs of all the distingiuBhed Lawyers 
who have died since the commencement 
of 0ar labors^ It was a part, also, of 
our original plan, to extend these Biogra- 
phical Sketdies to the eminent men of 
past times. To some of these»- of a recent 
date, we have endeavoured to- do justice ; 
and we know not that we can resume the 
aeries more appropriately than by selecting 
t^e name of Sir Samuel Romilfy. Whether 
we oonaider the improvements which have 
taken place since his lamented death, in the 
melioration of the Criminal Law, and in 
many important parts of the Civil Code, es« 
pecially in the mode of procedure ; or con- 
template the numerous alterations still pro- 
jected, — we may naturally torn our atten- 
tion to one who formerly led the way in 
most of the important Law Reforms, and 
who, doubtless, had he survived to this day, 
would have been respected by all parties as 
a safe and enlightened guide ; for he was 
one of the few men who joined to enlai^ged 
and philoscyhical views, the advantage of 
the most extensive experience and the great- 
est practical knowledge. 

The leading incidents in the life of this 
eminent individual are too well known to 
need more than a brief notice ; and whilst 
passing rapidly over them, it will be our ob- 
ject to direct the attention of our readers to 
suich of the events and circumstances con- 
nected with his professional career as may 
be more or less interesting in relation to the 
present condition of legal and public affairs, 

yo. LXXVI. 



and to the changes which oommenoed with, 
his exertions, or have followed inthetniicof 
those beginnings of improvement, wfaioh, 
'however small at die outset, urtte ^ mofeit 
difficult to achieve. 

Samubl Rom illt was bom on ^e first 
of March, 1757, in Frith Street, Weatmki- 
ster. HiB|;i«pdlBtherwas anativeofFraaoe; 
and* on.the revocation of the edict oCNaafcc,. 
settled in England. His fothar, Peter Ro- 
miUy, was a jeweller, and macried a lady of 
the name of Gamault, the descendant of a. 
French family. Samuel wab the youogeat 
child of this marriage who attained maturity. 
We have no acco^nt of la^ education* except 
the general statemrait that it wafei a libend 
one. His aoquiremapits w^re pxmcipaily the^ 
result of his own exertions s t>ut he posseaaed* 
the fudya^Ltage of tbe advice of tbe Rev. John; 
Reget, who snbsequiently martied hia sister. - 

He oommenoed his prolbsdonal life under • 
aatialesto a gentleman iii the Six Clerks' 
office. It does not appear whei| it yrm th^ 
it first occurred to the mind of Romilly, or 
was suggested to him by Ids friends, that he 
possessed talents suited for the bar. It is 
said by one of his biog^n^hers, that " he 
manifested a strong preiHlection finr the bar;" 
but the diffidence which he long afkerwaida- 
continued to feel in lus powers, renders it 
probable that he rather yielde4 to the flat- 
tering anticipations of others than any con- 
fidant opinion of his own. 
* In-libiy, 1778, when he was more than 
twenty-one years of age, he waa entered a 
member of Gray's Inn, and became the pu- 
pil of Mr. Spranger. His habits and his 
mode of study, are described in a latter to 
Mr. Roget, in which we have an instance, 
— not uncommon with those who have 
afterwards risen to eminenoe — of the bene- 
fits of early rising, and the unchanging- 
adherence to a regular plan of study and 
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jLt> 0/ 3ir Samuel Rmnilfy. 



exercise. For those vrho seek to excel in 
any of the learned professions, — and we 
should 8ay» more espedally in tiiat of the 
Law,— such a course of preparation is indis- 
pensable. The following is an extract of 
the letter alluded to >— " At six orsdoatff, I 
rise to go into the told bath* walk to laling"- 
ton to drink a chalybeate water (from which 
I have found great benefit), return and write 
or read till ten ; then go to Mr. Spranger'd, 
where I dtudy till thi^, dine' in fSrttli* 
street, and afterwards return to Mr. Spran- 
ger's^ where I remain till nine. Thi» is ftie 
history of every day, with little otheviinSi* 
ation than that of my frequently alteodiag 
the (Courts of Justice lA tiie morning, in- 
stead of going to Mr. Spranger'-s, and of 
often passing my afternoons at one of the 
houses of parliament." 

It maybe observed, that die statement in 
the dose of this letter indicates the interest 
which he lelt InpuUic aiws, and in legis- 
lative as well as judicial- proceedings, and 
proves that from the first he had a taste be- 
yond the details of a Court of Justice, and 
his mind aimed at higher objects than eihi- 
nefice as a mere practical lawyer. ^ 

At an ^ea:rly period we' also obsen^e the 
manifestatxni of that enlarged spirit of pl^n 
lanthiopy, by whidi he was afterwardti so 
much disfiiig^uished. He thus writes to the 
satne friend, aad his language shews iiii 
fervor with which he admired in another thst 
virtue which he was about, with almost cqilM 
eminence, to display in his own career.-^ 
" I&ve yon ever heard of a book, publisbid 
here some time nnoe, by a Mr. Howard, on 
the state of prisons in England, and several 
<Slber ooutries ? You may oonjectore from 
the subject, that it il not a book of gwklt 
literary m«it; but it l^s a merit infinitely 
superior: it k one of those works which 
have been rare in all ages of the world, 
being wrUten with a view only to the good of 
numkind. The author waift sometime ago a 
sheriff in the country, in the execution of 
which offide^ nuxherous instances of abuses, 
practised in prisons, came under his obaer- 
vntion. Shocked with what he saw, he ]be- 
gan to enquire whether the prisons ixKlht 
acgacent counties were on a better foptittgr; 
ahd Unding every where the same ifi^Mce 
p¥evail^ he resolved, though a private indi- 
vidual, to attempt the reform of abuses which 
had become as general 'as they were shock- 
iiig to iMimanity. Accordingly he made t 
visit tQ every prison and house cf conreetioft 
ih • England, witii invincible perseverBnce 
aiid eeuhige ; for some of ^ prisons ^AFere 
so 4i^6cted #itli diseasies and putrid air> that 



he was obliged to hxM a cloth steeped m 
vinegar to his nostrils during the' whole time 
he remained in them, and to change his 
clothes the moment he returned. After 
having devoted so much time to this painful 
teploymant here, - he set out on a tour 
thxpugh a.gGBflt:part of Hoyimd, Germany* 
and Switzeriand, to visit their prisons. 
What a singular journey ! — not to admire 
the wonders of art and nature — not to 
visit Courts and .ape )lieir manners; but t6 
compare the misery of men in different 
countries, and to study the art of mitigating 
the torment, of mankind ! What a contrast 
might be drawo between the painfrd labour 
of this man, and the ostentatious sensibility 
which turns -aside ftom, scenes of misery, 
and, with the mocking of a few barren 
tears, leaves it to seek comfort in its own 
distress !" 

Thb passage of natural and nnoetenta* 
lious eloquence- may be placed beside that 
of Mr. Biurke on the same subject, and the 
comparison will not be unfsLVorable to the 
subject of oui' memoir. 

ThuiB ran on a period ^ three yeaft|# 
when Mri Romilly, in the year 1.761^ 
visited France, SwitzeHand, and Italy. 

On the second of June, 1783, he was 
called to the Bar; and in a letter vrritten at 
this period, he describes his feelings on en* 
tering the profession. " The nearer ^e 
says) I approach the term, which I formerly 
so often wished for, the more I dread it. I 
sometimes lose all courage, and wonder 
what fond opinion of my telents coidd ever 
^have induced me to venture on so bold as 
undertsldng: but it often happens (and I 
fear it has been my case), that men mistake 
the ieehre for the ability of acting some 
very distinguished part." In a subsequent 
letter to Mr. Roget, he remarks, diat his 
friend appeared to have thought that he 
had affedied doubt of succeeding in the 
way of life on which he was about to enter, 
in order to draw such praises as might en- 
courage him in his pursuit, and he thus 
continues: "I assure yon diat I had no 
such wish, and that what I wrote to you 
was butTi fruthfbl transcript of what I felt. 
Could I but i-eaHze the -partial hopes and 
' eapeetations of my friends, there would be 
no doubt of my success, almost beyond my 
wishes ; but in myself I have a mudi less 
indulgent censor, and in this, perhaps, 
alone; I caftnot suffer dieir judgment to 
have equal weight widi my own. I have 
taught mysdf , however, a very usefrd les- 
son of practical j^loeophy, which is, not 
to suffer wj happiness to depend upon my 



h^ 4/* &vr SmmehMmUif^^Tke CMtim AnockUum. 



zn 



BhMdd my wislm be gratified, I 
piomlse myself to empky all the talents 
and all the autiiority I may aofuixe for 
the xmblio good^-Pafrue impeiukre viitm. 
Should I iBsl in my pnrsiiit, I console my- 
8^ with thinking that the humUeet situa- 
tion m life has its duties, which one must 
feel a. twitiaftirtion in discharging; that at 
Hsat BBT* cooseienBe wbU heair me the pleas- 
ing testintony of having intended wett; and* 
that; after all, true happiness- is mneh less 
likely to be found in the higher walks qf 
amfaitsaii Ihan in the secretmn Her et/ai^ 
leniis - semita vita. Were it not for- ^ese 
oonaolations; and did I consider my success^ 
at tile 'Bar as! decissve of my-futiue-hi^i- 
nes8, my apprdiensions would he siidi that 
I nnj^ht truly say. Cum Uiins tUei miki vemh 
in memiem, quo miki dieendum sit, non solum 
eammovear animo, sed etiam toto carport' 
perharresce," 

It- appears that during the first four or 
fire years after his call to the Bar, he at- 
tended the Courts of Equity at Westminster, 
the Midland Circuit, and^e Wantick Ses- 
sions ; bnt derived hUle emolument. We 
have a statement of his diligence in tbjB part 
of his life', when, in answer to tlie charge of 
beiii^ *' a mere tiuorist,'' he replied, during 
a debate in the HeiMe of Commons, ais 
foUowis r«->- Whatever mt^it he the opi< 
nion entertain^ of hn labour^ he eo^ 
scarcely thiidc that his ixjeod was seriooa in 
his opinion' that all practical legislative wis-- 
dom had qiiitted.'that great city, and that 
they in the Court of C^uicery were a sovt 
of easy speculative dilettanti lawyers, wholly 
incompetent to form' any soiind opinion upon 
criminal legislation. That he might be 
mistaken, he. was very ready to admit; hut 
if he was really ignorant, his ignorance 
must be most unpiurdonable. Hie subject 
of criminal law had always been most in- 
teresting to him: it had more or less 
through life been his particular study. For 
fifteen ye^rs he constantly attended the 
courts of criminal law ; and although his 
researches might not have been very suc- 
cessful, he was in possession of notes by 
which hid honourable friend might be con- 
vinced he was not wanting in diligence, 
and that his endeavours to' collect ii^rauu 
tion ^ere not confined to the ootteetion of 
a few scattered remarks in tbd : Superior 
Coiutsiipoa the Circuit, but ext^aded to 
the Courts of Quarter Sessions, where he 
lud tile honour for many years to practiBe. 
He was' at -lefngth' rewarded by a modc^ 
nti share' of enco^iragement ; ttnd in 17i^l. 
had acquired oonsidendile* practfce as- a 



junior .counsel.. In 1797, he be|^ to 
lead in .several cases, and from that time 
his i»Bctice continued rapidly to increase.* 
He had now entered his fortiedi year, and 
from this period we may date the cc»n« 
mencemeat of* his puUic life,' into the 
omsideration of irinch we shall enter in 
our next number.* 



THE CHOLERA ASSOCUTION. 



Wm. wish to eall the attention of our 
reaArS'ttf-a document which has been- 
priSa^ in the public journals, and which, 
we think, is of great impoitance, — we mean 
the ** Address of the Association for .the In* 
vestigation of the- Ckoleru ta the Medical 
Ptofession and to the Public.*' With the 
- - I t ■■ - . ■ — ■ . - , , 

• • .The following interestinij anecdote' (ex- 
tmcied from the Gentleman's Maf^aine fo^ 
November, 1818,) ilkutcates the character of 
Sir &Hnuel RomUly .^' He commenced his 
career at the Bar» a ^ung man, liberally e4u<*. 
catedy witik those high priuciplea of honour, 
and that susceptibility oramiable and generous 
sentiment, which distinguished his life; but 
wi^out paternal fortune, and still more, with 
bttn his parents dependent upon his profes* 
siohal success.' In this situation, he besaae 
acquainted with a young lady» the chanas o£ 
w]bi% mind and person wojj^^his affections^. 
H^eonduct w|is .worthy of W head and his 
ho^^ He declared his sentiments to the ob- 
ject of his affections ; but added, that he must 

* acquire two fortunes ' before they could be 
.ml#ried; the first for those to whom he "owed 
Iriirearliest duty,--]its parents ; : die second, foit 
her. The lady knew how to i^ipreciate hi^ 
merits and his motives, and thi^r tows weisf^ 
OfUi^udly pledged to each other. He entered 
upon his career of profit and honour with that' 
assiduous energy wnich forms a chief feature' 
of fifenuine tsQent. In a comparatively short 
period he realized a considerable sum, and- 
Hith it purchased an annuity for hispareatSr 
Having pat them in possession of th|s pros* 
vision for^ their lives, he formally, dechurec}, 
thftt his (^ligations to them were^ now. fulfilled^ 
and he was w>out to enter into other relations, 
which must exclusively govern him in theit* 
fuA. He began a second time, 'with fresh' 
B^l l acquired a * :Second fortiinc '—^1 idthhr 
a mf^ lew yearB-*-settled it upen her on whooa 
he hMtheatowed his* hearty and married her.-** 
To this anecdote nuiy be added a fact, well-, 
known in the legal circles, that Sir Samuel' 
was in the constant habit of giving his able 
opinions ujpon cases laid before him^ when thp; 
ntrties were in the humbler walks of li(|^' 
imhout fee or reward; and in several instano^ 
the worthy Barrister, has given sums of manejF. 
«Ktof his^^im purse* to enable distressed pq«, 
ieets to carry on thdr suits, with success^'; 
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ilfediiMi puUi the eaquhy wi bave nothiDg 
to do ; but there iB4)ne faction of it vltidt 
comes strictly -witiiin our i fa p urtme nt^we 
ttetn, the. endenee^ before the puUic as to 
tke«>BUbettoen6iit end pro^fete of the ^* 
mm 9tJJi^.'Chokrm, in this eottatry. To 
ty8':«^ kaiAi #oib the fi»t pttdeome Ittea- 
tion ; and on this, as laWyers^-rr-as peBBom 
whose duty and .habit it is tp^coUate^ ex- 
amine, and weigh facts and circumstances, — 
we Heg to otfer an ^iaioa^ 

We coBsider thict-the -doctrine vi eonta- 
gimi kia not been made out to be tirs^s^' 
mrf ineidkent to cholera^ ; ^at a]tiuMig|^, it 
umk pietty eeitaln that*, u{idsr cotain^r*. 
ouAstanceSy it may be' eommonieated firoas 
pcnon td pefsoA, suehr for imtattce, arwta^ 
fia, or se^n perssns live aad-rieep in me 
small room, attd- one of thens beooBscs af- 
fected with cholsBB; orwhen a dozen ^«- 
Mos perfonn tiiat -Hibernian tragi-oomedy, ^,, 
wai»f over a person who ha^ died of t^ 
disease ; btit that it ia cfoly tmder ,tfaese aod 
gMailsi» fJTffttmstaftiTfft, — irniisiittl and haacaid^ 
ous in. themfleWe8,-^1^at the disease is pro>- 
perlyto be designated oootagious'vtiiat tm- 
aer ojtber oircumstAnoes it n not-bbol^- 
naoable 6om man to man ; 'that on the coi^ 
tiaty it arises from peculiar places^'^y^ 
haUbs oi Hfe, and ia at oace eiidewQ :aDd 
epi^bddo; that there is a lai^e mess.ol evu 
denqe to proya>Aat.iiidkidiiil fMse^'WipW 
use jdie medical atd mote definite tMn^ 
q)lorjaiic easeS) have lippesred iti mmf 
parte of the country, willkiut t])e. slightet 



eases of tiiis dty ; for ^e poepose jbI in^ 

Tesdgating the real natove df the disease, 

and. of examining eadi paiticnlar ease* end.. 

plneing it «i its right footirig. We see hf 

the address, which, by the bye, is mthertdo. 

selfJaodtttory, that they '^betejg to no eiL- 

chisire par^> siid adi^ette ab exdnsite 

vieirs $ tiieir boaid of tmimi is tSie public 

good ; their oo mai oH object is tbe osnse of 

tmtii." We thkkk tliis association is ere- 

dksbls to the profevdoa from wUch it 

iqpniigs, and we think that it shooUbe snp- 

ported by the pabhe. ' If they ptooeed or 

ttie giwnd th»y hare tahen^ ssmply doi*'. 

lating anddetailhsg focfs, their laboflnniMb 

be Bendocafalr; aad the sdndale yrkaich Utef 

cirottlats ismoas satisfiielnry and citcom* 

stantisi than tiiat proposed by tlK Board of 

HeaMi. Thb last mentionsd body has oer- 

tainlynot obtsiasd ^e ouafi d Bitee of tta 

public or of the medical profossioB. We 

undexstaiid it is eomposM 'd men wiK> are 

almost entirely unacquainted with the locail 

diseases of the metrcpolie, and the pecnIiaD 

habits of the lower classes, ammig whoas tha 

ohdera has made such leaarAd la^vsges. Wa 

trmt, therefoae, that the HcSr asSbcsflliliaf 

will meet with no obstrucdan in the prqte-^ 

cutioa of Ub usefol khoanr } oad *i^ thncdd 

that guy e ins t i fent wopoid do -well either to in*^ 

crease iOie number of the Beard f4 'HesltJi^ 

by adding to it ^fdewell^kaowoiflames of 

the London medical mea, er^by axaiai|^lhas 

new aBBOfliatioa with seiM of the poweia 

giren to the Bdad of Hesltt. Ndther, we 



eoBBeetfoii with, any of the previously^- \ ooneetve, would it be iuaiaS to awxaate odo 
fooled'districti) ;;tibat in the infected .disioMSs for two jae mb ers of the legal pr p fc ssi c B 
a^ diseiteejdioes not necessarily spiead funn the enquiiy, as it would do much in gimi^ 
dne'persou in a house to the others^ bhtf ' it precision and exactness; and the gnaS 
seizesi upon many isdated persons, in^BflUK-^ result of this enquiry would of oourse be Urn 
ent houses, in tiie same district. " alteration of the. fesoat nAss as to qnaian- 

All these propositions can, we thihTc. be tine, 
satisfoctorilly established A large mass of 
evidence as to all of them may now be eeli> 
lectM; and we thinh it. is essential i»tha 
interests of the publio tiuft tins should be 
done, . Hub brings us' t^ the association tcr 
tirhich , we have alluded, tt has been ^tmed 
by a lai^ portion of thie mescal pmctir^ 
tion^rs' of the metropolis ; many of ita limit 
bcfa being, weanderstaad, iaJaKgep^selisei» 
and M^ell acquainted with the prefalsiO«dis*»' 



• We xniglit refer to- mmy wM^ks wUoh haw 
led U4 to tms condusien. We shaU/ hswerer/ 
merely Yi)enti<m one,- as it is not 8UffilAeii%^ 
known in this country.. It- is the "M^pilM 
iur U Vhoi'era ihrhit, -Uf h fAo^Hmh a^4h 
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Letters to a Landowner, on ike Dhfp&»itiett 
of Mstatee by SettlemM and Wul. By 
WiLLiAji lavmo WiLKiKsoi^, pf ^^tay'a 
Inn, Esq. London, 1851/ Hewy. Butter- 
wbrtiu 

t 

Tais is an aopretendinglitlie ymA, wtitben 
ia the'styleof 8ir Edward Sugdba's If Let- 
tecs to a Miidi of FropertT:." ItisAsacto^ 
mpplemaat.tathatwodtt and aritisDattKa- 

.piayiilg any very remariBable talent, ^wift 
pf«i)ably be fomnd serfioeeliie both io the 

I student suid the geneni reader. To rdieve 
tfae.dryness of ids sfd^act. Sir Edward h^ 
jeceorse to a jpst>book): ifc WUKpirw has 
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lite% been iBOM fclioitoui, httvteg b6#ny^ 
largely from the Dictionary of QootatioiiB. 
He a^ imdulges in a little liietoric, which 
we think might have be^n qpared. Dieguise 
them. a0 you will^ contingent remaiaden are 
hitte^ 4nv^ghts, a«d mmt be vefolutcAy swal- 
lowed; and any attempt. to ireadtr dkcdt 
palatable to country g«nU«Den will be of 
KtHe service. The olfect of the woA, how- 
ever, is not to persuade people to be their 
own lawyers ; but merdy to enable them 
to uhdexBtand the deeds and wiUs which are 
framed for tJtiem by th^ir professional ad« 
Tisers. .These is flomo good advice *< on the 
difficulty a^d danger of anpfufeaslanal^ men 
pTCparag their own wiOs;" a part of which' 

may be extracted* ^B & £^ specimen of the 
work. 

" Ualess I mneh mis apipwheu d ^is partof 
L^;al learning, as great a knoirtedge of the 
law id requirm to pceveat Ijie contravcatkm of 
its principles, as to promulge and explain .thent^ 
Presumptuous then is the. understandiag,. un- 
aided b^ jprofesslonal knowledge, which ratea 
its intttiiife newer at so exorbitant an esti- 
male, as to rtfy upon itself ior tfas correct exe- 
f^atioa q{ ftat whkfa, ordiswrily speaking, rs^ 
qutrps a tax of yean on the tinie of the law 
stud^t before he can }iope to avoid the meor- 
veec execution thereof; and frhro)ons indeed 
is thai concli^on which {icesumes on the 
ttbaMfity'of aK>>urt fettered in the exercise. of 
its indulgence^ by -the immutable and im- 
pr^pMble rules of the common ' law. If a man 
say^ Ivb will * I'give mf boose at Stockton to 
my brother J.ohn,' I can very well understand 
hitA to faican that John shim haTe.tho abaohite 
property in the house, thenceforth and for 
ever^ The Court can understend this also. 
But there is an established rule» that unless 
these be words of limitation^ as 'heirs,' pr 
* heks of the body,' or other words in the wiU 
skewiapf an nneiiuivocal inteolion to ^?e the 
whofe mheritanee of the propertv densed, an 
estate for life only will pass; Might v. Si^ 
AorAasi, DougL 759. The above devise, there- 
fore« * I give my house at Stoekton to my bro- 
ther John,' would confer on him no greater 
ealateL than for his life; and though the verv 
word^ must carry convictiott to the breast of 
every Judgs^ that the ahadyate fee was in- 
tended to pass, yet the rule of law iieiag more 
polenf than the' rule of construction, the latter 
must succumb. Cases of this natuM are of 
every day's occurrence. Ii it. not then nmttev 
of wonder that men should, either ftom nieg"! 
leet 4fr parsimotty» withhold their last instruct 
Hons-frMi' thole ]profe«tonal advlsen, whose 
educatian and-hnbilB best 4d thein for the exa-^ 
ention of su^ 80yrs^. What morb likely 
than that an unprofessional man, in frammg 
his own 1^, should, fall into the error above 
mentioned? I put toi any person of eapd<mc« 
whetibcr any ominary 'testator would, not .be^ 
satisied that he had givm his brother the ab. 
aoima ke» by the words * I give my house at 



Sloektm to my lirofh'er Mmi' attdTvAMillur 
he would not bcf' mora Mtely td Inake wo 
devka m. this 'manner, Shan with Sttperaddi^d 
words ol lhnltation> ois. ttof any brMi^#<Mr 
andhis hefars?' How gseat thetf ^e ouD'pnbl-' 
Utyofthat indifference^ if indii^MQoa itbe»' 
which makes a man stuMlV himself beyond) 
the gmve ! How 4iallow die policy of that 
meager thiifdaess which, lUther^anoonsaAe 
in legulv advice one fiuctlon of the fhnd for 
tiie secure disposition of which It'woidd fain' 
provi<^, risks the dissipation of the<wh«lie, bv 
sending it dotm to pqster&ty assailable 'at afl^ 
pcSitOy those, who are litigious ^enough to/ 
dispiM^lts ' possession ! How • fatal^ the p»o-. 
suK^ion that introduces a chJEuieery bhght 
into a fair estate, and leaves to the postetity^ 
who should inherit it, iAe uro^ct of seeing it 
day. by di^ crumMe anu M kwwy; till tho' 
whole is dismembesed! > Yet tho»e aretanonir' 
the all but inevitable eonsequenceawof- se£- 
willed 'meii framing tiieir last wttls; nhidi I. 
hope before long to prov^ so satlsAM^torily a» 
to carry yotr conviction to a pit^h of wonoer. 
If Ike dear-headed Coke could say,' ' WlUs, 
and. the eoffstruction &f them, do more pei^> 
plex M man than any other learning/ is It not 
a woriL of superarofuthio in ma tb> pMre( that 
the ^iijlte^nwhiim eninionative men rely hi> 
drawuu^ their own wius is fatal> ^aad that ahn 
ju^ciarliberalitv on which they preamnC) lst» 
them ak the hldueu rock to the marini^r In^an. 
naknnwn seat iSeiBaodohs a^ Is the mass el 
casesiai^ingon tha eonstmethm of wUk, it ia 
a Iwftil^ntth for tin obitinataaitMtoot t^Mm^' 
that.^^^ar9|[iortion oenal-to^iiniMfM of that 
accuoMuatifm, would never have had eklstenet^ 
if teswors had availed' thems^Wses of pn»fes- 
ttonal^Ssslistance. Why, in this nudn afiUr el 
Hfo, dnas such i^athy appear? VThen men am 
abontta build, they employ the arehiteet^ 
when .about to havu any thiw inanufucturedy 
ikef mapim one whom thejr deem conversant 
in* ^m^^saft j why, then, in thitt important, 
most vitaQy interesting of Ml other ailaira, the 
framing Of documents of poalhnmoaa 4p*M^ 
tion, and wUch because tpelr ^emtlon ia in 
be posthumous^ and cammt .ba Voked to b^^ 
the party nvqinring them, ought therefoee io 
be made- tne .more scntpulsudy correct an^ 
safe ; why, 1 9tkf do theypresume to constniet 
flieir..own wills, without the aid of* the l^nl 
architect ? Why, in this solitary instaace, on 
diey constitute themselves^ ju<voi> when, ' if 
closely^qnsstioned, they wo|ild deny thonu 
selveMM capability of judging ? Ood forbid 
diero^nbMd be individoals who' a#gue with 
thdmsehrm^ *tet it ia immaterhd-to them how 
their wills take cfibct, wbtn they are removed 
from the stage of life ! And yet does not thf 
Saily.pniotioe of adf-vriHed tf»tatbni> twrtot 
flie conohisio% that'thene are thoosiinda cOfl* 
itant^p qnitting An acene,;who thus sully the 
moraofiBs. thty leave behhid than, by ha^^i^ 
manifimted daring life a tender vegacd for 
theirt famiMes, ' while -tisey are amenaUe to 
eansurr for neglecting them, and a tota^-mm* 
faiance to the interest of their poatetity, 
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Itey^ t^ 11191116111 of their dopartmv from 
tiie sBhere of condemnation ? 
. " Do you pretend to know the incidents of 
eatstes? Do you pretend to calculate the 
effects of a devue ? Do you pretend to anti- 
cipate? the consequences of deaths, marriages, 
and births, before or after your decease, as a 
testator i Do you pretend to discover where 
the rules of law will quadrate with your mani- 
fest intentions, and voiere they will not I Do 
you pretend to predicate of every fur dealing 
with your estates subsequently to the date of 
your will, what will operate as a revocation 
thereof, and what will not so operstel*^' Do 
you pretend to digest the law of eliMtable 
uses, and to know where the' Court can ap- 
propriate legacies accordiuj^ to your directions, 
and where such appropriation will contravene 
the rules of law ? Do you pretend to dis- 
tinguish bet>veen legal and equitable estates, 
ana to discover when the charges with which 
you encumber your devises wHf confer the one 
or the other? Do you pretend to know. what 
words will give a simple authority to sell, and 
\vhat vnH give the legal estate to the parties 
who are authorized to sell ? Do you pretend 
to a knov^ledge of the le^ distinctions be- 
tween the dinerent cf^Ntcities in which you 
devise, as freeholder, copyholder,. J^asehaiaer, 
mort^^ee, &c.? Do you pretend fi> the 
learnmg of general, specific, executory, and 
residuary devises? Unless you can ansiiij^ all 
these questions, and many more which I could 
put, in .the affirmative, I teU you, in terms 
lyhich eannot be imsunderstood, that^. you 
attempt to prepare your own will, you are a 
presumptuous man. ^ 

. '' I do not say that this learning is eS&Kntial 
to you, or that you ought to know-1t| but I 
affirm, that if you do not know it, anilttnudi 
^ore, there is but one excusable mode-til^i* 
needing open to you, in the last disposition of 
your property ; — ^to call in professional asnst- 
^ce. My object, therefore, in detailbg* to 
you a few of the results of the fatal reliance 
men place in themselves, on this subject, is 
not so much to acquaint you with the law, ^ as 
to impress upon you the difficulty and danger 
of all such attempts, and to vram you against 
tiie presumption of competency, wnich 1 hs^ve 
so much condemned ; and which, to your pos- 
terity, is the certiun forerunner of wreck and 
dilapidation. 

" I will now lay before you a few distinc- 
tions, of the very existence of n^neh^ tmpro- 
fessional men are almost entirdy ignonML and 
which will place the difficulty and wige^wove 
spoken of, in a light that cannot lUl tcr' ad- 
monish your temerity, and startle you into 
prudence. ^ 

"To make the first of these fiunifiar, 1 will 
suppose you framing a will of your landed 
estate, and that you owe a considmble aMount 
of debts, ynth which you vrish to duirve the 
property in the hands of those you ^appmnt to 
pay them. There are two way& of doing 
this :— First, ' ligive and devise to j4. and his 
heirs, jU my real estate eharfed wkk tkgpa^ 
mem of my <^6/#/— Secondly, ' I give and 



devise to ^. aitod hi» hws^ *aA my real estate 
uoon iruU to pay my deifii* It is not venr 
likely that you can d^covcr any important dif* 
ference in the operation of these clauses, 
when the question is asked, what is to become 
of the estate after the debts tfre pud ; but 
there does exbt a difference, and a truly 
serious one it is. The first of tiie daoMs 
gives the beneficial interest to A* and hit hein, 
iuhject to the payment of the debU; after pay- 
ment, therefore, the estate belongs to A. and 
his heirs. The second makes A, and hb hdrs 
trusteee for the payment of the deOte, and the 
law implies that when the debts are pidd, the 
beneficial interest of the rest of the iestale shall 
be for your heir at law. If then you wMied 
the residue, after the discharge ^yovr ddits, 
to result to your hdr at law, the adoption ^ 
the first form of devise would be fatal to hia 
interest ; if you wished it to remain to the 
devisees, A. and his heirs, the ad<^tion Of Uie 
second form of devise would be equally fatal 
to their interests, and the trust, after the dis- 
charge of the debts, would result to your heir 
at law. 

" You will therefore store it In your memory 
as a general rule, but not without exceptions, 
that where lands are given upon tmet wr par- 
ticular purposes, and no ulterior trusts are 
declarea, the remaining beaefidal interest, 
after the particular purposes are answered, re- 
sults to the heir at law ; but where lands are 
given charsred with particular debts in the 
hands of tne derisee, there is no resulting' 
trust for the hdr, but the parties to whom 
they are given take the unexhaosted residue. 
Gould you safely steer through this ^tinction 
in framing your own will? I question it 
much, even after this explanation. 

*^ Again, if you devise lands to your brotlier 
John, chai^^ea with a specific sum of lOOOif. to 
your nephew Creorge, upon condition of his 
attaining twenty-one. We may look at a de» 
vise of uiis kind fai a variety of ways. George 
may die under twenty-one in your life-time, or 
he may die under twenty-one after your de- 
cease, or he may altidn twenty-one in your 
life-time, or he may attain twenty-one ^ift«r 
your decease. These are contingeaoiea of 
which at the time of making your wSL yon 
knew nothing; and I am very sure you know 
quite as little what would become of die 1000£ 
On the happening of any of these evei^ts, but 
the last^ vtz, his attainment Of twenty-one alter 
your decease, in which case you reasonablT 
presume the cenditicm will be ftilfilled, a&d 
the money paid. A Court woidd thus fispoae 
of such a legacy. If the person, whose attun- 
ment of twenty- one wouM {pHil the condition^ 
should die under that age, in the testato A life- 
time, it would be construed juiil die'saune as if 
the dyinr under age had happened aft^ tes- 
tator's cteath, and the lOOOf. would sink into 
the estate devised, for the benefit of the person 
to vriiom it was devised, the condition ncit 
having been fulfilled. But in the qvent of 
dying after the attainment of twenty-one, in 
the hfe-time of the testator, there is some resu 
son to believe that the 1060/. would be to f«r 
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'iconsldeiisd due from the devisee of tUc land, 
lu to lapse into the general money fund, like 
"liny oroinaiy legacy given to a party who dies 
in the life-time of the testator. 

" Supposing further, by a will of your own 
^making, you direct tout landed estates to be 
add, and 10,000/. or the money to be dven to 
the Foundling HospitsJ, it would no doubt be 
'subject of consolation to you on your death- 
bed, that you had done a charitable action. 
'But how would your insulted spirit start, if it 
could leave the tomb, visit the Court of Equity, 
and hear the Lord Chancellor decree that the 
,t)equestof 10,000/. to arise out of land, being 
a bequest to a charitable use, forbidden by the 
statute of mortmain, was absolutely void, and 
that the Foundling Hospital could not benefit 
one farthing. Yet had the 10,000/. been given 
out of your money in the funds, ana not 
.directed to be nused by the sale of the land, 
the bequest would have been good. It is the 
fiimnle connexion of land with the money, that 
totallj vitiates it. I need not ask whether, in 
drawing your own will, you would have pud 
any attention to this distinction. The most 
sensible question would be. Did you know It 
existed V* 

This, we think, is yery eensible adrice; 
and the work contaiiuB much of a similar 
kind. 
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ivrrsns and powers of ArroaifST. 

The next matters to which we request atten- 
tion are, letters or Pouters of AUornty. or 
Commisnhn or Factory in the nature thereof. 

This sort of instrument \& first charged uith* 
a duty of 1/., and. described a " Ijetter of At- 
iarneyfor the stile , transfer, and acceptance or 
receipt of Dividends of any ,of the Government 
w Pmliamentary Funds.** 

It will be observed that no other stocks or 
funds are here named than government or 
parliamentary funds. This instrument is gene- 
rally known by the term Bank ^ England 
Power, 

Then comes a second description and order 
■of duty, namely, " Letter or Potter of Attorney 
of any other kind^ or Commission or Factoiy 
in the nature thereof." This is charged, if it 
contains less than 2160 words, with 1/. 10«. 
du^ s and if 2160 words, with a further duty 
of 1/.; and so on progressively 1/. for every 
entire 1060 words composing it. 

Such letters or powers ofattomey are most 
frequently matters. of actual mecossfty — the un- 
avoidable appendage of trade. They are often 
Tery long, it being requisite to enter into much 
statement of account, or of special particulars. 

Instruments of this kind are the only means 
by which parties residing in different countries, 
can inspect and adjust outstanding accounts or 
4ifieren«es, — the aged and infirm procure the 



benefit of their nroperty, and the widow, 
parent, child, or relative, in cases of death in t 
foreign clime, collect in the property of the 
deceased, fmd procure its transmission to the. 
rightful claimant. Such instruments are there* 
fore both commercial and domestic. 

Let it be remarked too, that they {kre of ^ 
ministerial nature, and remain in force only 
during the joint lives of the appointor and 
appointee^ and are altogether temporary docu- 
ments ; it must, therefore, and does frequently 
happen, that before the concerns to which they 
relate are' settled, several renewals, or rather 
KvivalSy of the original power, become reqoif- 
sit^^^j^d double, treble, or quadruple duty is 
consequently pdd, in many instances, on one 
and the same transaction ; and, agun, where 
such a power is sent. to narts beyond ^e seas, 
it is. generally forwarded m duplicate, to guard 
against sea risks, and consequently <!&uble 
duty is paid in the first instance; both the 
original and duplicate being alike charged. 

Considering the interference of this duty 
with trade — ^its burthen on society — ^upon the 
infirm and aged — ^t;he widow, orphan, and 
parent — ^the temporary nature of the instru- 
ment charged — and that no inheritance or 
absolute ri^t passes thereby, it appears over* 
stepi^ing the mark very much to le\7 a pro* 
gretsive ^iXSs. duty according to the number of 
words which it contains. Is It not taxing the 
necessitous because of their necessity ? 

In the year 1797i by implication, it >vas con- 
sidered that one statute then made this instru- 
oilMjM^bie to a progressive dq^a although the 
3/ tJTS. c. Ill, spedficatty. excepted such in* 
stnpnents f^om the lOi, duty thereby impose^ 
on deeds in general. 

ForeigTiers have a strong detestation of this 
dutft They prefer the nsk, inconvenience, 
ana £xpence of personal attention, to its pay- 
ment j they consider it grievous not to be 
allowed to ask and appoint, a friend or another 
to act for them without bci^ig taxed. 

"tx) fender a power of attorney efiTective in 
the English colonies, .or in a foreign country, 
a notarial certificate, under an official seal, 
must be annexed, testifying the correctness of 
the appointor's signature uid seal. To obUun 
thii^ certificate and .official seal an affidant 
must be also made. For this, more stamp duty 
becomes payable, vh. $s^ on the notarial ac^ 
and 2s, 6d, on the affidavit. 
J The duty, therefore, on this second descrip- 
tion of. power of attorney, containing less tlun 
2l^jword&, amounts to 1/. I7s. 6d,, instead of 
\nt)i which it is professed to be charged; 
ana wiiere made in aup]icate> the amount is 
doubled. 

There is a very marked distinction drawn 
between property in the government funds 
a^d any other description of propetty. )t ap* 
w^ unintelligible why such oiitmction should 
bemade. The first, which relates to the go- 
ytnfaeax funds, paying 1/. duty, whple the 
other pays 1/. lOf. duty» or rather If. I7s, 6d. 
This was not so until the year 1816, and ought 
jiot to be so now. By making this distinetfoo, 
we may be allowed to infer, that U. duty was 
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felt' to be tbe very hi^heat to wbicb a certaia 
iclass of society would submit, but tbat au 
^ditioilld 50 per cent, might be exacted from 
all' others with impunity. 

Hie liberal exemption from duty under this 
head; must not be passed over^ t. e. ** Letters 
of Attorney for the receipt of Dividends of any 
definite and certain share of the Oovehiment 
and Parliamentary Stocks or Funds, produce 
^^g ^ yearly dividend of less thak THrek 
Pounds !" J. A. H. 



ON THE EXPEDIENCY OF A GEN^lUa 

REGISTRY. ^'^ 

No. I. 



An extraordinary appeal has been made from 
the decision of some of the most eminent in 
one brahdi of the law to a committee of gen- 
.tleihen, many, of whom are technically denom- 
inated unlearned. I allude to the select tom- 
mittee appointed b^ the House of Commons, 
for ti*ying the hients of the General Renstry 
."Bill, r ap^^rchend, however, that there will be 
some collision of sentiment in the committee, 
and that though the members 'for other parts 
of the empire may give their prsctteal eiqieri- 
encc in favor of a general register ; and though 
an honourable tneiiiber of the profession, honest ' 
in purpbse always, but induced soi^etimei Ho 
support that which is plausible, 'without' con- 
siderihff the difficulties, may be a xeedous ad- 
vocate for the ^oeasure ; yet these hoiH^'riible . 
nientbers will be met by tne represcnt'ativeyjbf 
'counties/ vMo have the real intCTests ff all 
classes of their constituents at heart, who still 
** dread the shock that would be occasioned by 
'any preci^iitate attempt kt emeodation," fPhich t 
Interferes "with established rules, anfl'tRie 
spirit and the analogies of exutinr iniHtu- 
tions ;" and who " apprehend that disastiQus 
efiects would be produced by an experiment 
to construct a code,** when the experiments 
•^vhich have been tried '* afford no criterion of 
the means of accomplishing a measure in a 
country of so greit extent as England, where 
transfers of land are more frequent than in any 
oti^er part of the globe. " 
"* In professing myself opposed to registration 
-at the present stage 6f miprovement, let. me 
be understood as meaning, that if no other re- 
inedy can be found for the tfomerous evils 
>i^h which we arc beset^ we must com« ib re- 
gistration at last vbut this is myview^^ 
"beet renledy, as much as it^uld be;, the ffrfct 
proposition as to poperty in every n^ly set- 
tlea or revolutiom^ea countrr. True reform 
consikti in the sldlAil adaptationiof theory, and 
the Icnowle^e we have Acquired from experi- 
ence, to the state of thing^ under which we 
live ; td mix incongruous principles, or to dove- 
•tail % theory with a practtce totriiy dissinJilar, 
'should be reserved for a period which this 
*c<$tBitiVis, I trust, for from witnessing. For- 
tuiiatefy, wc are not yet arrived at that polftt 
Iflrlair relbrm, when an entire change id to be 



prelierrcd'to a gradual atnattoratioo. <Iii tiie 
progress of events, that we should arrive » 
general registration is, I think, 'more to be de- 
dred than- feared ; but let us not, by the adop- 
tion of some crude principles of imperfect re- 
gistration, because a perfect registration Is a 
good ardently to be desind, postpoiMi the day 
for making a full, perfect, ana complete cleans- 
ing of the Augean stable of convcyancmg. 
Afong.with some of the contributors to those 
ponderous but valuable volumes of die comnii»- 
siohers, I am at a loss what they mean by the 
term practicable; surely no'plaa can be im- 

Sracticable which comes recommended bysncii 
istinguished mei^. But thbugh it may hie very 
practicable, it sutH^y may also be very unpolitic 
and imprudent, to mcrease the expense of the 
transfer of property; to add another ground 
of invalidity of titles ; to make the preaent 
holders of property pay at a dear rate towards 
a sinking nina as it were for the benefit of 
posterity ; to have a double system in action at 
the same time j to make extremely inconve- 
nient to the present generation that which it 
should be the object of a governor to make 
most convenient and easy ; to increase the de- 
1^, already too great, in procuring a settlement 
or any purchase or mortgage transaction. Had 
tiie commiasioiien consulted their own excel- 
lent ondcratandiBgv ,- na^, had they in^Mdn^U^ 
held themselves responsible for the sentiments 
contained in the Report, I think, that having 
Doon fiiree«cQ vo enatttre anv report ^ tneywoiHm 
have paused before they decided not to submit 
to has Majesty even one " of those ingenious 
pLans for aecompAiiyB^ the same <rt)ject which 
had been submitt^^ to thetti I cannot help 
thinking that, in a^letsure hour, they would be 
8orry> that instead of submittiBf for eonaideiv- 
tion, and discussing the merits of some otfier 
ingenious plans, tney Imd wasted so much 
talent in putting an extinguisher upon thfi 
system of outstanding terms, respecting wludi 
tnev could not but accord, with Ae observatiofi 
adcbessed to them, that no "considerate mind 
could be of opinion tliat they afford a remedy 
for the mischief." 

The appointment of the committee having 
given a new interest to the question, I pro- 
pose, if you will permit me, to occupy a commh 
or t^vo of the Legal Observer, in shortiy dis- 
ctissing a few points connected with it. 

• A. • 



DISPUTED DECISIONS. 



WHAT BEaTS NEED NOT BE INCLUDED IJt 
PROBATE DrTY. 

[Mosei V. Crafier, 4 Car. and P. 501, and 
2L.O.340.] 

Sir, 

Your correspondent W. S., ante, 93, aup- 

ports this decision upon its supposed justice, 

thereby virtually admitting my objection that 

it is not law (those terms, according to <mr 
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^eraxt'Wva, not bdsg ^afmotxftHWiA in ; 
instance), an4 by putting extreme qases, proba- 
bly presumea that lie W folly e^poeod my 
"preposterous" arguments. Notwithstaading 
tlus, ^ and that the deciuon at Nisi Prius was 
acquiesced in bv the Court, on a motion for ^ 
new- trial, I still retain my opLuon that the de- 
cision was uot founded in justice, or agreeably 
to an^ supposed intention of the legiskture. 

It 18 reported that Lord Tenterden stated 
at Nisi Pnus, that *'the executor, has a right 
to exercise hk judgneBt fiuiiy and tond jLde^ 
whether a debt i»d<m6i/ul or imdf* if so, I ask, 
irho is to determine chat his mdtpmmX is so 
exercised ? andl subnut that li^ placing lo much 
power in the hands of so vafymg a cIms of men, 
they may wilfully, as well as unintentioaUy, 
commit great injustice ; and the cottse<iaeiice 
to the residuary legateei as also to the rereaue, 
would be most pernicious. We will suppose 
that A.9 having a debt owing to him from B»» 
appoints C. his executor, who Mjr^, " in the fair 
And bond fide exercise of. my jud^ent, B.'% 
debt is doubtful or imd, and therefore, in esti- 
mating ^.'s assets I will not include it.'' What 
remeiw has the residuaiy legatee? Suppose 
also, uiat C. afterwards- choses ta believe, or 
bona fide discovers that he. was in error as to 
the ability of ^„ how is he to recover the debt 
without paying,the/tt// d»(y, and ^ptmfdt^ (for 
I submit that such a c^se would not, or at least 
jni^ht not, be considered ''ft mistake,'' -to 
.entitle an executorto a remission of the latter) \ 
and in the case of an administration, fresh se- 
4:urities must be given ip th^ Ecclesiastical 
Court. Tlipseexpease^imi^^ many instances 
exceed the amount of the .^ebL Under sudi 
circumstanpes, I ask,- is it reasonable, is it just, 
that the residuaiy legatee is to lose it \ aad is 
it not both unreasofiable .and ui^ust that the 
debt should be urr^ooveraUe from the caprice 
or mistake of the executor ? It a|^[>ears from 
yom* Monthly Record for October, that in this 
very bankruptcy of Marsh and Co., a dividend 
•of 1#. &/* has bean declared $ here is this debt 
to be proved, and is it not more than probable 
that the Commissioners, when they are in- 
formed of the facts, will reject the proof, unless 
a sufficient probate is produced ? and if it is 
attempted to prove, without informing them 
that the probate was not granted *' for or in 
respect of this debt," will it not be a fraad 
upon the revenue, as also upon Uie other cre- 
ditors ? Lord Tenterden ptated that " the debt 
due from Marah andCo. was ciettrfy desperaie," 
Permit me to enquire if by this dividend it 
does not appear that his Lordship was in error 
in making this statement ? As to supporting 
the decision upon any supposed intention of 
the legislature, 1 submit this eaonpt be done. I 
may be difficult to please, but I rarely meet with 
a decision upon this head, concuning withLord 
EUenfiorougbU observations, in 3 Smiih, 21 7f 
that "We arc very often arguing from theintea- 
^n of the legislature, when we ought only to 
consider the words wluch the person who mm 
^e act has used. These fieta must of necessity 
be drawn by some one particular .pers«B,fiiid ara 
Aot (otherwise) the words. of the kgialirttti^ :" 



in ogfinmU^-atidn 4if whidi appeaisei iti AM 
der V. ifmrrm^ Mich. Term, I8dQ, where the 
Lord ChanceUor enmiired of ^^Etkbard Sv^ 
dehf who drew the i W. 4. c. 36, his interpre- 
tation of it. Applying this' veaaoaabie mode 
of construction, I submit it is almost inmos- 
sihle to look at this act of par&untnt, which 
coatms eighteen penal clanses, widMut conif- 
\m to the eonclasiott, that the principal omeel 
otthe person who drew it was the increase of 
the revenue in the first instance to the utter* 
most; the general practice has hitherto ac« 
eordcMl with this constructi<)n; and the circum- 
stances attending the case which has been 
bnmht under judiciid notice, of a departvc 
froi»it, although countenaiBced by die Govt, 
are not favorable to its being taken as a pre- 
cedent ; and having the fear of a nonsuit, as in 
ThpnM V. ProtAeroe, 2 M. and S. 6fi9, and 
Roren v. Jamei, 7 Taunt. 147, bafore my eyes, 
I shall adhere to the old practice until the poiati 
a^ain £omes before the Court for a judicial de-]i / 
cision, on the ground that the words of tide 
ac^^a^e both imperative and plain^ and as it wasj ^ 
observed by Nolt, C. J., that ^ Judges can- 
not alter Uie law till the law-maken direct 
them ; besides which it was stated by the Cluef 
Baron, in the AtUtmeg Genend v. HMr^ok^ 
that the Court is not called upon to avoid asyj 
' ~ ip,,.)KheiL required to put a constructimi 
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upon an act of parliament.' 
Jjyi^ have somewhat hesitated .ta continfi^ 
thi^. controversy, but have been induced to 
do so in ifae hope diat as Lord TemienknU de- 
cisipn aijpears i^ be founded in jastiee, ^t 
statn^inll in tMs and other rapecta be aiMMl* 
ad^Pi,l»d the community relieved fipom a buithes 
whiu according to our .cemspondeftt may bo 
legi^ imposed. The whole subject of the 
stamp Imvs, as our readu's vdU percehrci' is 
nndpy cfmsi^eration, in a series of articdes paib- 
lished in this work, toi^iich we request their 
attention. En.] 
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SELECTIONS FROM CORRES- 
PONDENCE. 

No. IV. 



raxs FOR asAncHxa la, and axniACTS y^ioii 

aaoiaTSRS. 

< ... 

It has been very properly required timt the 
act (if there be one) fixing the fees for exSraola 
frqili lirish registecB, shoidd be ouoted, 31ie 
l^tjs^,, they have never been settted by aet of 
.pSfr&ment; wlvch has occasioned much aad 
repeated complaint, as 4ome penoas bava 
taken advnntaae of ^lis oiroamstimoe- to eharge 
more than the legislatura awuld ever, attow. ooii^ 
sideting that parish regiftera are public doetn- 
meats* 

. , Jhe late Parish Register Act (the 50 Geo. 
a c. 146.>directo tfcat, f'all due legal aad ae- 
fliistomed fees'* for legisteriag) or giviaf 
coaies, should remain as before. Now^ baa 
table of fees at Cambridge, settled about l«^i 
an extractteartiM by the olergyaMMi was^tfc i 
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«ad if eerttted Ivjr tbe deik, 2flr. Thetableof 
fees bX St. AndrefV'B Holborn, settled by Sir 
fFikimn Seaii; Vicar Qeneral, charges — 

'. For an extract from the register - 2 6 
- Fmr the i$upep^on ^ftke rrgisier - 10 
. SesTQhing the register for one year 1 
. For erery subsequent year -..04 
In many parishes the extract of marriage is 
charged St, 6d., and some ckr^ymen will not 
give one without its bdiag written on A 5#. 
stamp. 

. The above pairticttlars are Arom *' guru's 
Hifltory of Parish Registers/' chap. 12. whei'e 
your readers may be assisted ui judgingjRfaat 
U a ''due^ legal, and accustomed tee,'* ¥. V. 



T. GHew, 2 Stra. 954 ; and Mnmr ofl/>ndon t. 
Smnlaatf, 1 Barnard. 454. The i6th section 
of tb« last named statute savs, " Notldng here* 
in shall increase or diminiso the fees payable 
to any minister, for performance of any of the 
above duties, or to him, or any registrar, for 
giving copies of such registrations; but the 
sum, and the power of recovering the same, 
shall remain as be£are this act." T. 



ON FAROCIAL REGISTRY AND PEB8. 



Sir, 



Mofie 9fRegiiUring. 



In your.last number, you allude to the re> 
gistry of marriages and burials as being equally 
important with that of births. Would it not 
much facilitate pe^grees, if, on registenng 
baptisms, it were allowed to parents to enter 
iJtit name of the p^ish where they were mar- 
lied ; such entry to be by no means compul* 
sory, or to be considered as of authority; 
unkss, indeed, by any accident, t]^ registry 
of the parish in which the marriage was sud 
to have been solemnized should hove been des- 
troyed. 

. It frequently happens* that marriages are 
aolemnised in those parishes in which the fe- 
males reside, in preference to those where the 
families whose pedigrees chiefly are reipiired; 
liave been accustomied to baptize and burr. 
« . n. H. 

Your correspondent H. B. A. shoiAd be a 
Ht^ more careful how he answers querieaf and 
ihope ^t your hint about your conrespOBh 
dents dving authorities, instead of telling us 
what tuey '* consider," will not be thrown away. 
The Stat. 6 and 7 W. 3. c. 6. § 24, says, (sp«s& 
ing af the parish register of births, marriage^, 
and' burials) " to view which book and register 
all parties concerned can have free access at 
seasonable times without fee." Then comes a 
case cited in Bum!8 Ecclesiastical Law, from 
2 Barnard. 269, deciding, " that on a motion 
to Inspect the public books of a parish (the 
motion was to inspect the roister) an affidavit 
is always requisite. By such affidavit it miist 
Jbe sworn, that the copies of them are necessary 
to be produced in evidence at atrial of j^csuse 
depenoiiig, and likewise that the inq>e9lii^of 
those books, to take copies^ has l^een Ji^ 
manded and refused." 

The editor of Bum states, tliat " Pferish re- 
gisters are, for some purposes, considered as 
iHibUc books ; and persons interested in them 
nave a right to inspect and take copies of sudi 
IHvrtB of %em as itlate to thdr interest j" but 
jas he- quotes (reetf v. ffopkins^ 2 Lord Ray- 
moudy 851, wfaidi is not in point, and 52 (3eo. 
9, c. 146, § 5, which says nothing about the 
^Sees to be paid* I have not looked at the other 
|:98es xefwed to by him j they are,. ^orriiMr 



ON THE DIFriCVLTISa OF.BNFORCIKO 
IKTBRLOCUTORT COaT». 

The present mode of enforcing the p«rment of 
costs under rules of the Courts ot Common 
Law, is extremely inconvenient, and generally 
(in relation to the amount sought to oe reco« 
▼ered) very expensive. 

it frequently happens that a defendant ap- 
ices, on his own 8tat»ment, for a rule Kui to 
set aside the proceedings, or for sonte other 
vexatious purpose, luwing no reference to the 
merits of tne action. The rule nm is granted : 
the opposite party shews cause ; and it turns 
out that the purty applyinji^ had no gnrands, or, 
at the best, but very sb^ht grounds, for his 
application t the rule is consequently dis- 
onarged with costs. These costs are directed 
to be paid to the plaintiff or his attorney. They 
frequently damot amount to more than 5/. or 
61, In order to recover then, a demand must 
ikt made upon the defendant personally, by the 
fdaintiff or his attorney personally, or a power 
of attorney must be given, upon a thirty^-shilKng 
stamp, to some otter penon, as an authority 
to make the demand and reoeive the amount. 
•The demand,- in the case of a power of attor- 
ney, must be made personafiy by the party to 
whom the power is given, if .nie detenoant 
lives in the country, tne charges of a profes- 
sional man in the country must be paid ; for, 
if any other a^ent than a professional man were 
employed, it is probable that the demand would 
be defective in point of form. 

All this must be done to Enable the plaintiff 
to apply to the Court for an attachment against 
the defendant for non.p<mnent; and the 
charges, before the plaintiff is in a condition 
to move for an attachment, are probablv equal 
to, if they do not exceed, the costs w&ch he 
seeks to recover. The defendant, when he 
finds that the plaintiff has been put to these 
heavy charges, will periiaps pay the costs, 
whicn he ought to have paid in the first in- 
stance ; but he is not liable to the costs of the 
power of attorney, or any of ^e other charges, 
if he settles before the attachment is actuaily 
moved for. 

Every practitioner must have felt the an- 
noyance and vexation of this system ; for the 
trouble of making a personal demand upon a 
defendant by the plaintiff or his attorney, is, in 
many cases, greater than the simount of the 
costs would remunerate. 

What reason can be given, why costs direct- 
ed to be pud by rules of the Courts of Com* 
mon Law, should not be recoverable by exe- 
cution, in the same manner as costs under 
judgments of the Courts f 



Stqferior-V&writ : Hottktl^Mri^ 

It liewcvcr, it sliould be tlioiigtit desirable 
to preserve a distinction, why not adopt the 
practice pnrsued in the Conrt of Chancery, of 
issning' a subpcena for the costs, which directs 
tilie defendant to pay the costs to the pfointiff 
or bearer? and then the process might be 
served, and the demand made, by any one. 

D. H. 
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SUPERIOR COURTS. 



KOi^S COUKT, 
VENDOR AND PURCHASER.-^TRDSTEES, 

One of four trustees, tn whom n sum of mfmey 

Juid been bequeathed upon trust to invest 

ike eame, nndpoj^ the interest and principal 

as therein mentioned^ advanced a part of 

Mke/Und on morifags in his own name^ as 

. irueteei he afterwards called in the monep, 

and the mortgage was trantferred to an^ 

other person. The mortgagor Moving eu6* 

-eequeniljf sold the estate^ the purchaser oh' 

Jeet^d to the title on the ground thai the 

mortgage money had been re»pald to onlg 

one '^ihe trustees. 

The Court hM, that it ^oould not en/aree 

epecyic performance ; but the Court ako 

held the true principle to be, that no peroon 

coaid be allowed to deal with trust monies 

to the prtjudice of the cestui que trusts, 

^and was e/ opinion thai there hid been no 

eucMeaUt^ in thisoufe. 

The Court, however, would not impose upon 

f» purchaser the egpencee of litigation. 

TMs was a bill by a vendor, fbi the specific 
performance of a contract for the sale of aQ 
estate for the sum of 5,300/., which the d€^ 
fendant resisted under the follbwing circum- 
stances:— In 1823, the plaintiff had borrowed 
the sum of 3000/. from a person called Bradley, 
who was one of four trustees to whom the sum 
t)f 10.000/. had been bequeathed, upon trust, 

_ S .« • * M.^ *X.AWWt 



There was no provision ih the wHI of (lie 
testator to enable ui^ trustees to alter or change 
the securities,' or that their receipt should be a 
sufficient diseharge. 

Mr. Brcbersteth and Mr. Preston^ for tht 
vendor, contended that the moneyhavin^ beea 
paid back to the person from whom it was 
Dorrowed, the borrower and those who jpur- 
chased from him were not bound tp see to itf 
application: 

Mr. Peniherton and Mr. Rogers,' for the 
purchaser^ argned that the vendor had notice 
of the trusts of the will, and that payment of 
the inortgajHre monev to one of four trustees 
wi^Liiat a su^cient discharge. 

Tnc Mastffr of the Rms said he did not 
think he could compel the purchaser to take 
the title, and thereby impose upon him the ex- 
pences of litigation ; but his Honour added, 
that he had not been convinced that a £•-> 
chu^e could not be given bv the trustee who 
hacTadvanced the money. His Honour stated 
the true principle 1?o be, that no person 'could 
t^ >Uowed to deal widi trust monies to the 
prejudice of the cestui que trusts, and was of 
opinion that there had been no such dealing in 
tms cade. 

However, the Court would not impose the 
expences of litigs^ion upon the purchaser, 
andrthereforfe dismissed the bill, with costs. — 
HoAsxtn V. Beverley, March 17, 1832. M. B^ 



KtKXPS BENCH^PJUCTtCS ' COURT, 

' ... OUTLAWRY. 

The Court will not set aside an omawry 
y.merely on the ground of the defendant hoV" 

* I ing constantly appeared in public during 
• the nroceedings against him* 

• Semble,* it would set them aside^ \fit iippeaf'- 
- -^ the party had not notice of them, 

fPightman shewed cause against a rule fof 
discharging the defendant out of custody, aQd 
' sc^ltfiig aside the proceedings in outla^vry. iThe 
gfound of the application was, that the de- 



that tiiev or the survivors or survivor of them fendant had been outlawed, although he ap- 
should, as soon as convenient after the death peared constantly during the period; thai pro. 
of the testator, place the said sum of 10,000/. cecdings were going on against" him m vanoun 



In the public funds of Great Britain, or under 
other good and lawful security, and apply the 
interest, and ultimately the princi^, accord- 
ing to the tiHist therein declared. The sum ^ 
3000/. was a part of the trust fund, and in the 
mortgage to Bradley it was exprcsshr stated, 
that 3ie 3000/. was part of this trust fund ; the 
premises were conveyed to Bradley as trustee. 
TTie habendum was to him as trustee. The* 
proviso for redemption was on payinent to 
nim as trustee ; and the covenant was for pay- 
ment of the nioney to him as trustee. 

TTie mortgage money having been called in 
by Bradley, the vendor induced Mr. Shaw to 
advance it on. a transfer of the mortg^e, and 
accordingly Shaw pwd the 3000/. to Bradley, 
who, by the direction of the vendor, transferred 
the mortgage to Shaw ; and the purchaser ob- 
jected to the title that Bradley's discharge was 
not sufficient. 



public places, so that there could be no diffi* 
culty in finding him. 

Liftledafe, J. — Is there any instance of the 
Court setting aside proceedings on this ^ound ? 

Plate, in support of the rule. There was 
fke case of Biscoe v. Kennedy and wife. The 
t^po^^is this : " In debt upon a bond entered 
\mii by the wife 'dum sola, the husband is gone 
ihroad^ and outlawed, and the wife, although 
she appears publicly, is waived ; and now it 
was moved to set aside the outlawry against 
the wife, and to restore her the goods taken 
upon the capias utlagatum, which are sworn to 
be her separate' goods ; but per Curium, " We 
tfiust take the goods to be her liusband's in 
j^int of law, and if she has any equitable right 
fD them, she must go to a court of equity. As 
she appears publicly, she has been wrongfully 
outlawed ; therefore let the rule be made ab- 
solute for settK'g aside the outlawry against 
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the wife^ and be (fisdiaiKed m to tbe restoring 
the goods." Unleas the Court will interfere 
in such a case* its jN'ocess may he made the in- 
stnunent of gratifying the maMgmty of any 
pWntiff. 

LiiiiedaU, J. — ^There is only one case cited 
in support of this application. I nerer heard 
of such an application being fiivourably re^ 
ceived. I should hesitate before I granted H. 
It is quite contrary to my notion. But sup- 
posing it nMgfat'be. dcnie» thb does' not ^>pear 
to me a case wherein I should think it right so 
to do. The party had notice of the prooeedo 
ings in outlawry. The rule must therefoire be 
discharged, each party paying his own ^mt^ 

Rule discharged* without costs."— »/oi«isa 
and anothef v. Driver^ M. T^ Noveoiber 17th9 
I8ai; P. C. 



BANKUHPTCY COCRT QF ttSriBlT, 

m 

niLhS OF nXCHANGK. — ^OOUBLI PBOWP. 

A ^mJtmi^'kmu§ in Lmuhm Madtakpn biUs of 

jiii HigwmriiM to ike hUU kntune hankrBpti, 
and after their ieverai bankrupieiee, end 
fiat tm ^ftefwardiy fke Hanierg dieeevered 
thai G. icNM a tmemhe^ tf ike pa^tnerMp ^ 
ike drawere. ne bankere pye a ed o gmMi 
(ke Joint eiM99 of the drawere and ike 
eeparate ettate of 6,, and on an appiieation^ 
by petition to this Court to compel ik^ 
banteretenleci tapraae under thejiini or 
eeparaie eeiaie, me Cautt teat equaUadI'' 
t/^ded^ and Hemifi no order. The bamfn 
had proved, and received two dividendi^th' 
der the estate of th^ accepiore^ andJtka 
tSntrt woi of opinion that these dimdmdt 
muit be deducted^ ftom the proofk df^psMfl 
the other estate, *. \; , 

This was the petition of the assignees of the 
bankrupt, that certain creditors may be ordered 
to elect to remain creditors against the joint 
estate, or agunst the seoarate estate of Qedda%' 
and in case they should elect to remvu ere* 
diton under the joint estate, then that the 

Sroof might be reduced by the amount of 
ividends received under the estate of another 
partnership, Johnston and Co., who ware aeccp* 
tors of the two bills which constitute the debt. 
The bankrupts carried on business at Mas* 
Chester. George Geddes carried on a sepaaate 
business at Stockport ; he was also a partner 
with Johnston, as warehouseman, in Cheapsidf^ j 
and he was uso a partner of %, AeddUrWSS. 
Stockport. • ' ' 

Thebankmg.hoU8eof^!niliamsand€£ who 
held the bills hereinafter mentloQed, proved 
against the Joint estate the sum of 641/. 9#., a« 
due upon two bi^s of exchange dra\^ by the 
banknints, under the firm of Thomas Bar-, 
row ana Co^ and accepted Jby Johnston and 
Oeddes^ under the firm of Thomas Johnston" 
and Co., pavable to the order of the drawers, 
and hidorsed by Geddes and Samuel Radcliffe, 

This bill,, and other tfimikr bills, were ac- 
cepted by the firm of Johnston and Co., to a 



m«Gh greater am«init'th«a HMy iMid r«e<lfed 

value for. On th* I8th of March, 1S28, Wi|« 
liams and Co. proved againaft the esttfte ef 
Johnston and Co. and received dividends, and 
they proved the balanfio aka against the a^a* 
rate estate 4>f GeddeSy after dSdnctii^ Johi^ 
ston's dividend. 

Until the bankruptcy, Williams and Co. were 
not aware that Gecraes was a partner of Bar- 
row or Johnston. The e o BMnissi eaert hnd 
allowed double proof. 

Mr. fflgtm^* for the pe^HooeFS. 

Mr. Montagu, for the respondents. 

Ershine, C. J.— This was argued on the fiiets 
stated in the petition,. which ^ere admitted by 
the respondents. Williams and Co.proved under 
Johnston's commission, andhave received two 
^fividends Imder it. Tliey also proved under the 
estate of Barrow «ad Geddes, and under the 
separate estate of Geddes. The petitioner and 
his co-assignees, eon8ideiifl||^ Ae donhle jproof 
faiadmissable, pray that Wifiiams and Co. may 
elect their chum under the joint* or separate 
estate. At the argument, Mr. IFirram con- 
tended, that wheve a claimant has ^ security 
of a pattiiership firm, and also of one member 
of tmit firm, he must elect. On the «ther 
hand, Mr. .Montagu argaed, that WWiams 
and Co. bemg ignorant of the pifftnership, 
they might prai^ agnfatft the- estate 4rf the 
partnership, and against the sqNlnte estate of 
tlia partner whose separate seenrity they had. 
The Conrt took tiiM to look inlo the cases 
Slid into the practice of hajAmptcy. In 
Em parte HmUindeon^ 8 P. Wm. 406*XiOrd 
Chancellor Talbot |ield^ that a^jperaon^lMte a 
jolm and sevisral .seeufity Aenid sMte \an 
election whether he wonia eome is-'Ht aatia- 
fiwtioaout of the partnershqis or the septtraM 
effects, but net oat <]f hot^ at the aame time. 
TheX was the case of a bondi and, by mer^ 
Aaodem cases, the same rule has been extended 
to bills of exchange, by Ixird A^Wsa, who, id 
the case of Oray v. Chiemelk 9' Ves. 118, held, 
under a decree obtuned by aseparate creditnr 
for satisfaction out of asset»-«»4he fimrtving 
partner a bankn^, and the joint esiate in* 
solvent-*the joint creditors were not intitied 
pari paeeu with tiie .sqiarate creditors ta the 
s^Mrate (estate,. but can only chdm -^e surnlns 
after satisfaction of the segMrate debts. And 
in Em parte Bevan, hQrdlUdan held it to be 
•ettled^thathe.must elect |.Aaft by his eleq« 
tion to go agunst the joint estativ w efiTeet to 
the joint creditors was. very diiferent from 
what it would have been if he hjsd elected tiq 
go agunst tliesqparabe estate ; and the Question 
, was> whether he eleeted to go, against tne joW 
estate, and tli^eby partic$atesiriththe-jQUit 
creditors; that participation arising from Us 
election has no| in pmctice been mated as n 
consideration for tiie rest of the joint creditors; 
entitling them to go along with him upon tiie 
separate estate, when he mBr«ar& |^s against 
that estate. The advantage of a joint i^u 
separate creditor is no more than that he can 
elect whether he will be, in the first instancy 
a joint or a separate cmditor. 'Diis is a nide of 
practice, and was recc^gnised by SkJohn Leuck 
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in E&pttrie Hudnnd^ tn reBl4ekfmrn, 5 Mad- 
dock, 419*. In thk ease, I tbiftk tlie cre^tont 
miut <dcot whetlier they i^ keep tfaeb pr6of 
under tke joint or mt mider the sepftrate 
eBtate< and, m either caae, the dividends re- 
ceiyed from the estate ol Johnston must be 
deducted. 

Mr. Jnstiee Peii.-^l remt that I am of a 
dHferent oiHBiott fteat h» Honor the Chief 
Ju^. -The gfromid on which proof odnnot 
be made against the two estates is, it is SMd, 
gronaded on an arbitrary rule, and not on a 
rule of lawy nor is it consistent frith justice. I 
wepW^ net ha? o it thoi^t that I would run 
ooiMiter to the opoiionri of si^^ of the law ; 
bvi if J irannnt brinr my reason to coineide 
widilheir dedsioiM» f am boond to declare so. 
Thit .14 an prbitraiv ri^e - in bankruptcy. Mr. 
fflfram admitted it was m arbitrary rule, 
and all Judges say that th%v cannot tell under 
what anthmity it reits. Lord £idoa, in Eof 
parfe Betan, says, ** t never could see why a 
creditor, having both a joint and a several 
security, dsoukT not go affainM both estates.'* 
In some of iSie cases which have been cited on 
the other side. Lord Elden has afatn said the 
nn^ tlung^ The rule rests upon tne ftuthoHtv 
ef adednonof Lord TMol, ireported in 3 P. 
Wms. Ex $mrtf Rmelandten. That was a case 
upooi a joint gad senind bond. Ndtv Is a rule 
so made npptictdkle to the case of a bill of ex- 
chai^ge^or promissonr note? f take it they 
art quite mstinct. In a case of joint and 
seveiid bond,- you eanoot at law proceed 
mhist the ift^ligors' jointly,^ aid also against 
theip aeiHufiiti^ Yon kandlect to prpcee4 
agawt uem jomtiyi or #ematflely,yet you may 
uive eicecutlov agwnat ml untU'Vott have ob- 
tftinei aartisfiuiion. The foundAffon t^ this 
arbitrary rnle is then taken away, imd with it 
^e rule itself ; but in tikis cade we may decide 
in U^fmt of double proof/whfaout&nnulHng or 
dirtorbhig the arbitrary nde. Williams and Co. 
were i^orant oiP thfe par Cftei ship, and there- 
fore thia f*ase. does- not come witmn the rules. 
If I am ta decide this case upon the priociples 
of law. the course is auite clear. It V equally 
olear lia equity, and it i^ests upon an arbitral 
nde nmther touiided on law or equity. If this 
Une oi dia^c^loft be not to be taken in the 
present case, ^dio eem *tellr when a banker 
takes a biU with ftvli distinct names upon it, 
that be oan only lo^ to one person or firm. 
My reeeeai eamot assent to Miy nde which is 
contrvrf to reason or to law* 

On tae other point I eoiiidde with his 
Hoftor the Chief Judge. I think Meesia. WU- 
liama sire entitled to double proof against the 
jofait estitte and against Ae sepamte estete 
of€kddes, 

Mr. JoiPticie Crne thought the decision of 
the OommlMionefs to bo-ciiht, and that tlie 
dcMtble proof mu^ slaftd, autfee t to be reduced 
by the amount of Am divide&ds receifed from 
Johnalipa's estate. • • 

Mr. Itttlce Beee agreed with ^e other 
Jtidges as to the dedncttoa of Hie' diiSd ei ids 
received^ and wHh the Chief Judge, thil firoof 
eouM «ot he received against Ik^ the joint 
and separnte estates. 



Per Cunem.-^tik^ Court befaig eqiinHy* 
divided, there will be no order made as to Hie 
proof against the. joint or septunate estates i io 
that the decision of the Commissioners stands^* 
except as to the deduction of the dividends.-^ 
In re B^irrew and GMlee,- Jan; ^Tth and Veh. 
20th, \^^ B. C. R. 

NOTES OP TMB WEK. 



tOBp TXNTBBBSN'a MBW FlOOSas MIX. 

AMRnding to the suggestion di a coifes- 
pomMiV we l)eg to direct attentibh to the 
tinie wbe4 this act is intended to be braaght' 
into operation. It appears that it would 
be of material advartage if it took effect on 
the Aw/ ^ i»^ Tnmif term next, iaalead of 
.the fii^daj .of Miebaeloiaa tcfm< Sudi 
»alt^natikm 'would probably eeeuie the eacrly 
pfeiy^ent of many debts, which, if delirfed 
oyer the long vM^tion; maybe lost. 



AftBI«BATI0W' BUI*. • - . 

It Ime been urged- t^t this bill will put 
too mtehr|Anrer in tihe l^andB of the Jud^, 
,hf eaabling them to direct references in a 
verV Je3^ class of ' cases, faiany of which 
maynK^ Hie praper subjecfB of tnal before a 
jury^ Tb*K aM| bowwev, aona provinbns 
ia t]|^.^ which aeem to guttfA agninst any 
ex9PQK#L..the. eawreise of ^ ]power, T\fM 
refnafeka of a correspondent (in vol. l,.j). S9j) 
wh ti»*t i M bill was first introduced, are ^till 
jRTorli^^ attention, particularly aa ^ tte 
•Msaiaation of arbitratore. 
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t ^. BimilfBSS IK BAKKIlVPTCt. 

^ir-fedward Sugden appears to bepne- 
paring for some motion in parliament re- 
garding the new bankruptcy system. Tbe' 
following returns, which have been ordered, 
on his aH>lication, comprise every oonc^iv* 
able particular which can bear oix the ^ub-* 
ject:4he enumeration is somewhat cunous— . 
it is a Very sweeping bill of discovery. 

^^^^ /, Returui Ordered. 

Of jKe .number d issues tried by the Court 
of l^mew in Bankn^tcy. 

Of .the number of matters heard by that 
C6i^ upoft vhi e0ee evidence. 

Of the number of •days -on which ttte Court 
has pat, and the number of hours in each day. 
' Of ^e number of petitions and matters 
heard by the Court; mstinguishiiig such i^' 
te(d)^oadly been deeMed ^the Vke-Ohaii- 
60ilor^ and sbch as were matters heart eMpar€e{. 
lor not opposed. * 

or fhe W itcelred by the dMferefrt oiUeid ' 

of the Cbmrt ^ dMngduihing Abee cma fc iret ii i ■ 
in sdiedule 1 of ttie act, aUihoikHig the os^ 
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tiliiwiwciit of the €0im« ftbm thOM enunrer- 
ated in KlMdiife 2. 

Of the dutie* perfonned by tiie depulf^ve- 
gillnin of the Court. 

Of the duties performed by the secretary, aod 
the number of hours of each day in which he 
has been engaged in the public duties of his 
office^, and of the amount of fees received by 
him or his clerks. 

Of the number of attendances of any of the 
Judges of the Court as CommlBsioners. 

C7 the number of matters now ready for 
hearinff in the aud Court of Review. 

Of the amount of fees roceived for the ad- 
mission of solicitors of the said Court, a^ the 
purposes to which the same have been implied. 

(k the names of the persons appointed oA^ 
cial asn^ees. 

Cauri of Cktmeerif., 

Retomtof the number of cansaa, exceptions, 
fnrther direetions, petitikms (distintfulahing 
bankropt petiliona)^ and motions, not o? course, 
heard 'by the Vice-Chancellor, from 1st Jan- 
uarv to 3l8t December, 1831. 

Of the number of causes, exceptions, fur- 
th^ directions, and petitions, readv for hearing 
before the Vice-ChanceUor on* 19th March, 

1832 

Bankrupt PjiftiiioM. ^ , , J"' 

Return of the number of bankrupt petitions 
presented in the foax 1^1. :, . * . 
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rCB OF DSATB BILIi. 

Mr. Alderman Hughes baa obtained 
leave to bring in a bil to explain the^Mteo. 
rV. cap. 48, for enaWng Courts to ^liMtaui 
from pibnouneing sentence of deat^ in all 
caaes^ of felony not wkhin the' b cn > i t «fi 
clergy, except murder. The objeef of ttotfi 
bin 18 to extend the act to London and Mid- 
dlesex, in order that there, as in all oti^ 
parts of the kingdom, the Court, 'whej^ t^ 
offender is deemed a fit object to be.recooi- 
mended to the royal mercy, may not be- 
compelled to award a sentence not intended 
to be carried into effect. ' 
' On Tuesday Mr: Ewart obtained leave to 
bring in' a bill for making an' alteration as. 
to the initiction of the punishment of di^ath 
in certain cftses.' We shall shortly consider 
this subject. 
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ANSWERS TO QUERJBB. 



" COMMON LAnr. 

PKOBIlSdOET NOtB. — PAAT PAYMBNT*, >. ^3^. 

L: I think Ike mem^nndum does not Mniro 
a stamp. Fidt 6 B. & C. 641 ; S. C. 9l>. & 
It. 643; 7 B. & C. 639, 640. I tfunk abo4hat 
te At, wmf be«a«ed for before payment of the 
•eceplaiice (which is, I presume, what R. C. 
means)., f^ 1 B. & Ad. 124. J. C. 



2; I ' condder the vAAeiw is entMed to mr 
moiety. i>tat. 22 & 23 Car. 2. c. 10. §§ 5 & 6^ 
and note I the widow takes as widow, by the 
express fwds of the ataliite» and not as bang, 
of kin: for « wife is (»» such) of no kin to. 
her husband ; see. 3 Atk. 761 ; Wotdeff t. 
Joknwn^ cited in Watkins on Descents, 305,. 
Appendix ; and the father is entitled to tiie 
remainder, in exclusion of the brothers and, 
sisters. 2 BL Com. ch. 32. U.B. A. . 



STATUTK OF UISTlUBUnONa, . F. 33f « 

^.'8 widow wnnid take one tnoiety'of hi* 
personal estate, and his father the other ; Mie" 
child not bein^ in any nianner rdated to%iaip 
and the father in all cases taking in j^eference^ 
to the brothers and ^tfers; Ki J: A. ' 



kXKCCTOR. — DESr. ' P. 33K 

> •* • • 

I think there can be no doubt that the. df^t<ur, 
is absolutely discharged by his appointment as 
executor, and is' in no wise prejudiced by the 
acts in question. No mere recognition- bjr & 
man of a claim for. a debt, which It can .bc^ 
clearly proved he does not oavc, .or has dl^- 
charged, is allqwec^ to establish the existence 
of such debt,, in spite of t^^ ^^* ^^ ^ ^ 
present case (soppcffiihg the enect of the ap- 
pointment as a dwchaise to hare been in the, 
first instance. unimpeachable, in equity, which, 
appears to. be the ntct), t^e.debt Inking b^ the 
operation of the will absolutely fixtingm&Ked 
(it being considered in the %nt^of a specific, 
legacy to the debtor* for^Q^® purpose of dls-' 
cmu'^g the debt ; see Toller's llaw of Exe* 
cutors* 347 — ^)f no subsequent acknowl^dg^^ 
ment of his can render liim liable for it ; uay». 
e?en an express promise to pay it, bein^ jitc</tfJM . 
pactum, would be inox>eratire to bind hun. 

R. J. A. 



LAW OF LMNDLOfCD AK1> TSHJltF. ' 
BEirr. — BILL OF SAUS. P. 331. 

1. Supposing tlie removal ,to hare.bee9> 
dandettine, within the i^eaning of the 11 G. 2. 
c. 19, see 3 Es^. R. IQ, I am of opinion that 
3. would be justified under thfltst^te, in f«^ 
lowipg and seising the goods. The. 24 sec. 
excepts from its operation goods sold Soaajkitp' 
and tor a valuable couMderation, to anjr per-. 
son "not privy to 9uch fraud:" but as in this. 
caBe C'Mpears, at all . events, . to have been 
privy' to tne fraud, I do not see that it can 
come within that exceptioq. K. J. A. 

2. By the 11 Q, 2. c. 19, if any tenant for 
l|fe, years, at wiU, sufferance, or otherwise^, 
shall fraudoleptly. or cUndestiBely conyev.his 
go^ ofir the premises, to prevent his landlord 
from distndning the sam^ snch peifon, or nnr 
person ;or persons by him law5dlv.ampQwered» 
may, in thirty days next after sucn.coiive]tftil<|^. 
seize the san^e, wherever they shall be. toittid, 
and dispose of them in 6uch i|ia|iner m if Aey. 
had be^ distrtdned upon the pr^seti. . 
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LBASX. BABAOH OV COVfiN^T.r-BAKKRUPT. 

P. 331. 

1. The aasi^ees can certainly have no right 
to gWe up the lease inciimberea by the umMr- 
lease mmted by the imnkrupt to C, Were 
this alfowable, a person might let a house at 
100/. per annum, the lessee underlet it at 5/. 
or less, and his assiij^ees throw it unon tiie 
hands of the original landlord, of little or no 
vaLae. If the breach'- of covenant is one of 
which j4, can take advantage under the lease 
mated by him to B,, he ma^r commence a 
nresh ejectment against the assignees and €. ; 
if not, the assignees, or B., still tontinue his 
tenants. • R. J. A. . . 

2. |a 41m ease of ^ssifnees of a bankrupt 
dectiuii^ to fMscept the bankrupt's lease, the 
property still remains in the bankrupt. He 
has the option of delivering up his lease, and 
of relieving himself from &ture rent and per- 
formance of covenants, or by remuning te- 
nant, to continue to bear the charges to miich 
he was liable before his bankruptcy. See 
Piatt "on Covenants. Consequently, if ^. re- 
mains tenant to A,^ he will be liable to an 
action by A. for the "breach of covenant com- 
mitted by C, and B. will be at liberty to con- 
tinue his proceeding against C. » but in the 
event of B*% delivermg up Us lease, which the 
statute of 6 Geo. 4. c. lo. § 75. requires hiin 
to do within fourteen days after he shall have 
had notice of the assignees having declined, 
otherwise he must reinam in possession : then 
in that case A. would have no remedy against 
B. for the breach of the covenant committed 
by C7., nor would he carry on ^e action al* 
ready commenced against hlnf b^ B.^ as he 
has nothing whatever to do with C. ; but he 
v^ be ennded to the entire possession of his 
premises. H. B. A. 



LAt^ OF PROPSkTY AND CONFEYJNCING, 
VAKRIAGB SBTYLEMBNT. P. 33!.. 

'The articles beinj^ «',Sjrwf«''y».might havt been 
varied ^^ore marruige ; Lefg^ v. GMteira, Co., 
Tempi Talbot, 20 $ but as the issue would ttke 
as purchasers, notwithstandiiig the recovery, 
Trevor v. 'lYetfor, 1 P. W. 622, no vaHation 
betiveen the articles and the settlement, io 
their pr^udice^ would be permitted tt/ter. 
Party M V. Roberts, Amb. dlo. A power of 
sale IS considered prejudicial ; Aforthek v. 
Buller, 10Ve8.292 ; Bretpster v. Anffeli, 1 J. 
& W. 625 ; but if the articles contidned a clause 
that all " usual powers" should be inserted, a 
power of sale might be so ; PeaJ^e v. PenUaZ' 
itfA, 2 Ves. & B. dll. And if an unrestricted 
estate i'n/ee is ciearljf given to the tmstees, in 
the limitations to preserve contingent remain- 
ders, CurtU v/Pnce, 12 Y««. 100, a good title 
may be made ; 6ut if the a f tides contain no 
such clause^ Mr. Atherley, in his Treatise oii 
Settlemcnti^ did not think such ' a power, wm 
good ; and ^Tkeai v. Hnli, 17 V^. 80; Breuf^ 
ster Y.AngeU^ add Home v.' Bf9Hpn, 1 Jac. 
437, both cases on wills ; and Peafte v. Botsm, 



I Jae.. 158> on artieles, are authorities; that in 
the absence of direction no such power 'can be 
irnpUed.. Or if the limitation to the* tmstees 
was confined to the lives of the tenants for Ufr,- 
Doey, Hieks, 7 T. R. 433, a good title cannot 
be made. C. S, 



QUERIES. 



' COMUOS LAW* 

* * • - 

SBTTLBMBNT8. 

A.nanper (since 6 G, 4. c. 5.) hired a house 
and shop of one landlord, in the township of 
Darlington, at a rent exceeding 10/. p«r an- 
num. He occupied both himself, and paid the 
rent for above a year. The house and shop 
were not under the same roof, but in different . 
parts or the township. Would such renting - 
gam a settlement ? H. M. jun. 



STATfrra OF LlklTATIOnS. 

By the 9 Geo. 4. Im acknowledgment must 
be made in som<i writing, to be signed by the 
party chargeable thereby, to prevei^t the st^ 
tute oj^erating. " Will the signature of an 
a^ent, m the name of the principal, be suffi- 
cient r as in the bankrupt act 6 Geo. 4. c. 16. 
§131. J.M. 



POKM OV- ATTOftNBy.— RBVbCATION. 

A. mftB. were, in January, 1831, copartners 
in trad^ in which month tMy executed and 
sent a jviat power of attorney to €., of Trini- 
dnd,4p«rrest/?. &r 500/. due to the partner- 
ship. <7. has npt so done, but still Jiokb tiiei 
power. In' Januai7 last. A, and B. dissolved 
parfher^ip, and the debts due to the^i were < 
to be dmded equaUy. B, m now desirous, 
in consequence of recent discoveries, to re- 
voke the power, which A. refuse. Can B. 
(as a dissolution of partnership has' taken 
place) revoke, without A^'i oonvent, Ihe 
power? and can he send out another, to re- 
cover the moiety of the 500/., his share? or> 
what steps should he take ? ^ , 

A Constant SuBSCRinvRt 



tfLL OF BXCHANOB. — BAKBRUPT* 

If a cre^or, who proves his debt under a 
commission of bankrupt, vnll not sign the 
bankrupt's certificate, without the bankrupt 
gives hun a bill of exchange for-the ampunt 
of his demand, and the bankrupt*acconfingly 
acoeplf^ejAnh of tlfe creditor fbr thft same 
before Ihe signing of the certifieate, can he 
recover the same m a court of Uw*? 

A SlTBBCRintlU • • 
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Cbtene9^^MiiMgs in Ckaneety.—HN^ceUanea. 



LAW OF PMOPBitTr AHD €ONPsYMM€INg: 

copyHOiiii.-^RSMXDT or HMft. 

A. died seised of » copyhold csUte of inhe- 
fttance, in 1800. He left a will, deviiln^ the 
property to A amd^iis heirs, but had made no 
surrencfer to the use of liis will, accotdin^ to 
the custom. The lord admitted B., notwith- 
standing the hdr of j4. claimed to be adroit- 
led, on the ground of the will beinff void for 
wa&t of a surrender. B. has died, and his 
heir has been admiUed, uid has sold the es- 
tate to a third person, who has been regularly 
admitted. What remedy has the heir of^., 
in order to recover the estate } and against 
whom ? and in What court ? V* E. 



A. iidvanced to B, the sum of 1000^ on 
iMirtgage of an estate, which, owing to the 
seeunty being considered a precaiious one, 
lOM accompanied by a bond, given by the 
mortgagor for payment of th^ money asa coi- 
laterd security. ^. has nnce become a bank- 
rupt, and conseouently the estate was put up 
for sale, w^^h m not produce the ftill amount 
for which the same was mortgi^d. Is the 
mortgagee enthled to receive the deficiency 
in fiiu under the bond ? or wm he p«)ve nu 
debt„ and share with the rest of the creditors? 



SrrtlNGS IN CHANCfcRY^ 
EMter Teruh 1932. 
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LOBD CRAKCaLSOB. 

Ai Littcoin*i Tnn. 

4^^ 1 Q iThe Seal before Easter 
^* *^X Term. 

14 Petitions; a - 

At fTeitminsief 

16 Motions. 



Re-hearings & Appeals. 



26 Motions. 

27 If 
28 
30 \ Re-hearings & j(wea]«. 

Mayl 
2 

3 Motions. 

8 ) Re-hearings & Ajqieala^ 

. 10 
11^ 

IZ Motions. 
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Saturday 

I 

Monday 

I Tuesday 
Wednesday 
Tliursdav 
.Wednesday 

.Thursday 

Fridiy 
Saturday . 
Monday 
Tuesday 
Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 
Satnraay 




yl€B CHANCBIitiOB: 

Ai lAneoWi Inn, 
April 13 Seal Day— Motions. 
14 Pelitions. 
At Westmimter. 
16 Motions. 



Fleas, Demurrers, Ex- 
ceptions, Ganaes, and 
Fumier Dhrections. 



2^ Motions. 

- 27^ 

28 /Pleas, Dcsnnrrers; Bx- 
30 > oeptions. Causes, and 

- May 1 \ Furtlier Directions. 

2 J 

3 Motions. 



Pleas, DemnrrerB, Ex- 
. ceptions. Causes, and 
Further Directions. 



11 Short Causes and ditto. 

12 MtMions. 




MISCELLANEA. 



turn UkWTBB'i 

St. Evona, a famous lawyer in his day» was 
piqued that his -profession had no saint to 
patronise it. The physicians had St." Luke; 
the champions St. George % music and paintinc 
had their tutelary sunt ; but the lawyers had 
none. Thinking that the Pope could and 
ought to bestow a saint, he went to R«me, and 
requested his' Holiness to give the lawyers of 
Britain a patron. The P(me, rather puzzled 
by the «»pucation, prised to St. Evona, that 
he should go round the church of St. John de 
Lateran bhiklfold, and after he had said so 
T0MiyAv9 Mariai^ the first sunt he lud hold of 
should be his patron, wluch the good old law- 
yer willingly undertock. When he had finished 
hk Ate Marias, he stopped short, and laid Us 
hands oft the first image h^ came to, and cried 
out with jojv "This is our saint ! this be our 
patron !'' But when the bandage was taken 
m>m his eyes, what was Ids astomshment to 
find, that tnoitfh^ he had stopped at St. Mi- 
chael's altar, he had all the while laid h<dd 
of, not St. Michael, but of the figure under 
St. Michael's feet--the Devfl. (Abridged 
from Ennonus, Dial. 2. s. 3, in the Convey- 
ancer's Guide). The story reminds us of the 
nidcname that was given to the •▼blunteen 
raited at the time of the threatened invsision 
by Buonaparte, by the Inns'b^Court, of w^hich 
Lord Erskine was colonel^it was called '*7^e 
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Sti^ Utqal ^b^eti^a:^ 



Voh, III. 
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*' Quod magfis sd tios 



Perliiiet, et neacire malum' est, agitamui." 



Ho RAT. 



ON BANKRUPTCY REFORM. 

When we last had occasion to give our 
sentiments on the subject of Bankruptcy 
Reform, we expressed our intention of 
•' giving the new Court a feur trial ;" but 
we also stated that, in oiur opinion. Bank- 
ruptcy Reform had but commenced, and 
that the 1 & 2 Wm. 4. c. 56, (the act 
for establishing the new Court,) must be 
followed by many others on the same sub- 
ject, before it was effected." The Court of 
Bankruptcy has now risen for the holydays, 
having sat for nearly three months. The 
norelty and excitement of its first establish- 
ment have subsided ; and having had some 
experience of its actual operation in prac- 
.tice, we shall now make some observations 
upon its merits and defects. In doing this, 
we must protest against the supposition 
that we have the sUghtest hostility to the 
originator of the Court, or to the Court it- 
self. This is not a party publication; it 
has been established for the free discussion 
of- all law reforms, and we simply make 
such objections as strike us, for the purpose 
either of being, set right ourselves, or of 
having .them removed, if they are really of 
importance ; and we are the more anxious 
to pursue this ' course in the present in- 
stance, as the plan of the new Court, or 
its details, if they be found fi&ulty in any 
respect, can now easily be altered, not 
having as yet obtained the sanction of cus- 
tom and antiquity ; and we cannot suppose, 
for a moment, that the present Lord Chan- 
cellor would hesitate to render his own 
creation as perfect as possible. We shall 
therefore mention what appear to us the 
advantages and disadvantages of the new 
plan, as far as it has gone. 

« See ant^, p. 189. 
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A great service has been done to the 
country by the establishment of an inde- 
pendent tribunal devoted exclusively to 
Bankruptcy ; and in some parts of the new 
Court a very decided change for the better 
has been made. None who remember the 
manner of conducting the business of a 
commission in Basinghall Street, before the 
passing of the act, can fail to observe that 
it is, by the present commissioners, trans- 
acted in a more orderly, complete, and satis- 
fectory way, to all parties concerned. It is 
dispatched, but without any unnecessary 
speed. Each case receives its fair- share of 
attention. The commissioners are not now 
in a hurry to break up a meeting to go to 
Westminster Hall, or to act as counsel be- 
fore another commission ; their time, their 
talents, and their attention are wholly de- 
voted to the matter before them. This part 
of the Court has our unqualified appro- 
bation. 

With respect to the Court of Review, we 
confess that our feelings arc not so un- 
mixed. We are far from thinking that the 
Judges of this Court have not shewn them- 
selves qualified to discharge the duties of 
.their office. They had a d^cult and ardu- 
ous part to perform, and it is only justice 
to them to say, they have discharged it with 
ability. We have frequently admitted the 
propriety of the joining of the common law 
witib the equity lawyer. All the four 
Judges have shewed great anxiety in the 
folfilment of their office, and zeal and 
readiness in the dispatch of the business 
before them; and if one of them has said 
somewhat too much, and another of them 
somewhat too little, jei, in the opinion of 
all, two of the four have displayed veiy 
superior qualifications for their office. And 
this brings us to our objection to the Court. 

2C 
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Oh Bankruptcy Reform, 



Wc have no hesitation in saying that the 
objection made to its theory, has been 
borne out by its operation in practice. 
Four Judges have been proved to be un- 
necessary to transact the business of the 
Court. It seeeoed riAr that if Ihe ^IHce- 
C*hancellor cMk ^^tik Ibe i^iitSoilil in t 
bankruptcy, together with all his other 
heavy business, it was unnecessary to ap« 
point four Judges,^ whose only duty 
fe&cAld be to hear these petiti6hs. This 
appeared sufficiently obvious; and it has 
turned out that, widi every desire to do a 
great deal, the new Court has had rtausf 
more blank days than biisy ones. As tliis 
does not admit of a doubt, we cannot help 
expressing a hope that it will receive 'atten- 
tion in the proper quarter, and that two, 
instead of foar Judges, wHl in fiitui^ be 
il)l)k>iftted. We tinderstatid that the gmnt- 
ihg of issues hds been discouraged by the 
new Court ; and if they were always directed 
to a Judge of a Commoh Law Court, we 
^hotild soy that one Judge would be suffi- 
cient: but we «re ^ell assured that the 
trhole business of the Court of Review, 
'i^pti^lr^ it greatly to exceed all fbmer 
calculations, and including issues, could 
-easily be c&sposed of by two proper per- 
sons. 

This then is our first objection. The 
>feeond is feko one "whicli we made to the* 
"Ml/, and tvhieh* has %een found to apply to 
Ae rtrf. In mtoy instances, doubtless, 
official assignees h'are been -and will be 
'ierT^ic^sfbk ; but it is found to be a positive 
■grtevance, which has given rise to very 
lotid and frequent complaints, that creditoi's 
a!ite forced to employ them whedier they 
wish it or not. In many bankruptcies they 
teiuet be of ^eat service — where lao ptoper 
-geneitd assignees can or will be appointed 
— ^wh^n the assignees Who have been ap- 
|)6inted 'toe fdund incompetent or improper 
— in th^e, and similar cases, the creditors 
-A(Md Iftive Ifhe power to cidl to their 'as- 
sistance tin oJSicistl sssi^nf^, armed with aU 
the fJbWers of Ae Act. But it is ^ dear 
'^eVance that creditoxs e^ould be forced, in 
in eases, to femjAoy thefti. It frequently 
Iftiij^peris that the very best persons who 
dtti1)e 'a][!^^ltited as assignees for the pur- . 
'jpases of the Atnle, and the bcinefit of those i 
'Hrter^ted in % are creditors, who iriurit, . 
llW^^fcr, «e*eriftTtfeed'%leh the mok'temple 



, '> It 18 true that, under the new act, the, 
Ji^dg^B iriay sit as coinmisaloners. lliis^ how- . 
*vter, they titii^e "nerer yet ddrie, and probably ; 
*W never have oc^iWi^n to do. j 



powers and the fullest control over the 
bankrupt's property. But these cannot now 
be given ; they are vested in the official as- 
signee; and thus the best interests of the 
creditor have been and will be fr^uently 
sacrificed. * We shall 'Sl^ nothing as to the 
^MbelofUfe offish Wtpiees, except that 
it turiis out to be as great as was originally 
predicted in this work. This state of things, 
then, appears to us to require alteration. We 
thinik the diMkors should have "aofne ^- 
cretion as to the appoi9ti|ieiit of these 
officers, and that they should not be em- 
ployed as a matter of course, and in every 
commissKMDi. 

Another great practical inconvenience is 
the situation of the Registrar's office. We 
hoped, as we had made this sufficiently 
clear, tfabt some sffe^ %oiild liairte ' been 
taken to remedy the evil. We shall con- 
clude £tns article by inentioning Sokne of the 
minor objections to the liew COuxt, to 
whidh our attention has been cSlled by 
various correspondents : — 

** One very beneficial efieet of bankruptcy, 
as it used to be administered, was the protect- 
ing oT'thb property of the estate from the 
'ri^a<^1oU8 grasp of extents. Ylus was c^ed^U 
by means of 'a provisional assignment. The 
act ab<^lishte provi^oAsl assignment ia all 
tows i&ats, ana tfans lesrves the whole ^^f tile 
bailkrupt's property Ufrtile to be swent Hwiy 
.from the creditors by an extent. Lora -Eldon 
was so imurened with the importance of this 
protection neing aflbi^^d to the ereditdrs Wa 
trader, that he ro^e from his bed in the itti^dle 
of the 'liight to Sesd a Coinmissidn of KMc- 
rupt, tfhich was brought to tdm with HIr 
avowed object of defeating an extent. %et 
fFydown's «r*f , 14 Ves. 88. A few wards ki 
Ac new act would have preserved to the cre- 
ditors this JHst and necessary protection. 

"Another great defect is, I think, thiA the 
official assignees ate not subject to have their 
accounts audited. By § -22 of the act, 'all 
the piemowal esteite ahMi effscts^ sM the rents 
and praifitB of the niai' estate, -and the pmoeads 
of all the estate toid ejfeeli* real and rpersonsl, 
shall in eveiy cuk be pos§$$$€d and received hf 
the official as^gnee -alone* Now according to 
the iorins of proceedings promulgated by the 
(^ont^tssidners, there is an audit of the ac- 
counts of the genfeifal assignees, lAb are not 
'allowed to re<$eive sfny »f Che «ionlis, tut 
there is vomidit of tbe«cca4at8 *of 4ke*offi«kd 
assignees, who :are to .jpossijd s and itseeive sU 
.the 'estate and effects of th<^ bankrupt." C. 
. ''I beg .to draw jhour attention to the order 
of the Court oflleview, which directs that the 
deputy Yegistfar Is to ditiwnp 'and **&«% ttfe 
charge bV all proceWil^s^ Wore the ^t^Whrtis- 
•sidliers. There are very many ca««n ti^<id^ 
the course of the mr, in the different CoiiAr> 
-both by^and monst-assignees, in wfaidi the 
first thing they^o'Is 'to *pttt in the * proceed- 
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lagB thimich 4lie' iMilt0itar'U>nb^ iCMnibission 
who hatl tiie cuetoily «f tham,* Ui^i^r this 
order it will be ' call the deputy registrar.* 
Aye, but will he come ? <]ertamlv not, unless 
regtdarly subiKBnaed, and paid U. It. a day 
for hia atlenoance. This w^ be a very un- 
iMMseaaory .expense And treoble. Imkea Ibe 
deputy registrars seem altogether vnneoeiAtfry, 
and have scarcely any thing to do." J. C. 
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TITX.S8 to BNCSOAOfiWENTS IN WA6TB bAlfDS. 

If the lord of the manor, ot his steward, has 
been privy to an eucrQa(:hinen.t in waste 
lands, it will be preeuiaed to have been 
made mth the lordfi' Eaeose, and until the 
Ucenae be revoked, or notice be given for 
the encroachment to be thrown up, the 
lord cannot maintain an action of eject- 
ment; Doe A' Foley v. Wilson, 11 East, 
56« Bat if reont is paid for an encroach- 
ment on waste lands, even if it has been 
.occupied for thirty years, this will be suffi- 
cient evidence that the defendant's occu- 
palBon commenced by permission, and the 
plaintiff will be entitled to recover ; Doe d. 
Jackson v. Wtlkinaou, 3 B. and C. 413 ; 
Doe d. J!hoiK^8ony, Clark, fi B. and C. 717, 
lit will be -seen, that the following case 
turned chiefly on the circumstance that no 
rent had been paid, although the rights of 
the owner were clearly asserted. Another 
strong circumstance, tiiat there was an ac- 
tual conveyance of the encroachment for a 
valuable consideration. 

The opinion of the Coint of King's Bench 
was asked on the following case, which arose 
oh a dispated settlcotent : — 

in the spring of 1800, Dennis Beal» being 
settled in the parish of W., enclosed a small 
piece of waste land from a common in the 
adjoining parish of C, and surrounded it by a 
bank, on which he planted^a- quick fenee : he 
held and cultivated the land, subject to such 
interruptions as-after^mcntioDed, until' Ghciat- 
woam, 1927, whtahe wHd it for 10/., and con- 
veyed it by deed to the purchaser. From the 
year 1800 to the year 1825» Dennis Beal resided' 
out of the parish of C. In the year 1825, he 
removed to a cottage in that parish, but not 
on the land in miestion. In the year 1826, he 
built a hut on the said land, and was provided 
with stKWWto thatch it by one of the overseers 
of the parish /of W. ; and lip^ to the t^ne of 
his bttiK&ig the hut he continued to receive 
relief from the parish officers of W. He lived 
in the hut a year and a half. In the years 
190G,J8U, 1817, the parish officers and free- 



holders peranibulaled ihe jparishfor the purpose 
of marking the boundaries, and asserting their 
rights of common, by throwing open encroacji- 
ments on the waste. In the first year they 
pulled up a large portion of the fence M the 
said land enclofledM>y Beal, dug up part of the 
4Muik,aad «iode threugli J^.encioeure. In 
the two subsequent years they made ,ali|Kfi gap 
in the fei^ce, .and again jode through the en- 
closure with the sMne ol^eet. -In' the ytsara 
1820 or 1^22, but to which of diose yeMte the 
witness could not speak nositiv«ly» a similar 
perambulatien was made oy the cUrection of 
the lord of the manor, when similar acts .were 
I done for the like purp0ses- It did not appe^ 
that Dennis Beal was present on eith^otthese 
occasions, nor did it appear thatany acknow- 
ledgment was paid by nim to the lord of the 
■laaor, oranyoUwr person, dnrioff his occapa- 
titm of i^bau eDclosare, nor that cimr the oom- 
•missioners, or the lord of tho ^uoor, eoflji- 
menced any action, or did aiw other act to 
assert .their rights, except as before mc^ntioned. 
The question £6r the opmion of the Court was, 
whether, notwithstanding tl|e interruptions be- 
fore stated, Dennis Beal, by his occupatii)n and 
residence, gained a settlement in C 

2>. PoUock and B. Manro, in sitepoH nf -the 
order -of seS8iens.*-4.'he ipai^er aid not » gain 
any settlement by estate, for 4;heie never .w^ 
an adverse possession for .twenty ;«^u^ The 
original taking of the land from the waste wa<t 
a wrongful act. The pauper's husband tvas 
interrupted in his possession in 1806, 1811; and 
1817, bv the persons who. made the 'perambnhi- 
tion. 'the enclosure luas :iu port dAlroy(4. 
In 1820 or 1822, simiiar atts wore -done .^y 
peveons who made the perambulation .by direc- 
tion of the lord of the manor. 

Baifley, J. — There is no proof that the pro- 
fits of the land were taken hy'the persons ivho 
made -the pcramhulfrtion. The acts done' by 
them wMiM amo^nit to no more than a mere; 
enrtfy, and that, evsen if mode wkhin twenW 
yearn,' by 4he etat. 4 and h Ann, c. 16, f Mi, 
not being :foUowed by an action within. a fwar, 
is no bar to the statate of limitatioBS. 

Lord Tgnterden, C. J. — Suppose the lord had 
brought an ejectment, would these acts of in- 
terruption have been sufficient to entitle him 
to recover in ejectn>eat ? 

Parke, J. — ^There is great difficulty in saying, 
that the lord could take advantsfe of the entxy 
made by the parishioners in 1806, 1811, .181/. 
It was not made for his benefit^ but for timt of 
the parish. 

Lord Tifnieriient C. J. — There has been an 
adverse possession for twentv years, and the 
hustend of the pauper gained a aettlelacrtt by 
estate in Ci Theorder of session must there- 
fare be quashed. Res v. imka^ants qf IFoo- 
burn, 10 B. & C. 846. 

But it nrast always be remepibered that the 
lord may recover the portion of the waste en- 
croached upon in a real action withhi sixty 
years. Bawke v.Ba»n, i2 Tant. 156. The 
cases on this are collected in 3 Stewart's Pra^, 
Convey'. 279. 
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REVIEW* 

7%e Conveyancer's Guide; or ike Law Stu^ 
dent* s Recreation, A Poem* Third Edition, 
with additional Notes and References. 
Bj John Crispy Esq., of Fumival'e Inn. 
MaxweU, 

Tbis work can hardly be called a Companion 
to the Pleader's Guide» as its object is not 
to expose and hold up to ridicule the absur« 
dities of conveyancing, but simply to teaoh 
its principles in as amusing manner. The 
reader must not therefore expect to find in if 
that happy power of ekhucting drollery from 
very dry materials, which Mr. Anstey*s 
work exhibits ; neither does it equal it in 
ready verse, or in its felicitous iadtation' of 
Butler's manner. It eertailily, however, may 
be found more useftd to the student than the 
Pleader's Ghiide, and the notes of the 
present Editor show considerable read- 
ing and research. A comprehensive col- 
lection of legal anecdotes is however still 
wanted ; the best already before the public 
is the little work called " Westminster 
Hall." The woik before us is well exe- . 
cuted in its own depaitment ; but among the [ 
hidden treasures of oiur elder legal writers, 
may still be found a large collection of rich 
and amusing matteii which would well repay 
him who has time and ability to explore it, 
and drag it up to light. 

In the IntrodtSttbtf^ have theftdlcn^^ 
authorities cited for the author's plan. 

*' We learn from Boquet that the first laws 
of any people were composed in verses, which 
they sung. Apollo, according to a very ancient 
traaition, was considered one of the first of 
legislators. The same tradition savs, that the 
laws were published to the sound or tiie harp, 
which means that they were put into song. We 
have certain proof that the first laws were a 
species of song. Pittacus, one of the seven 
sages of Greece, penned a code of laws in verse, 
that they might be the easier remembered^" 
&c. &c. 

Some of the English law versifiers, and 
their productions, are then quoted, all of 
which have been repeatedly given before. 
Even Cowper's report of the case between 
Nose, pbuntifir, and Eyes, defendant, is 
quoted at lengtJk ; and the Hnee " Tenant in 
fee, simple is he" are left with the original 
mistake as to their 'origin, as they are liot' 
versified from Coke's Institutes, but from 
Lyttleton's Tenures^ 

The Author then proceeds. to eul<^^e the 
subject of the Poem* and rises, . . 

"On Fancy's wing, 
A n^ler subject tries to sing-^ - . 
Tlie Science t>f Conveyancing, 



A subject Coke himself supposes 
To be as old, at least, as Moses.'' 



It proceeds to trace its origin ; and after 
glancmg at the feudal system, and advert- 
ing to seignonal rights,, proceeds to men- 
tion tihe several kinds of estates. We shall 
give a q)ecimen i 

*' The first and best estate of all 
Is that which we fee-simple call : 
Mother of sJl the lesser germs. 
Base fees and tails, as well as terms. 
'TIS absolute as well as PHHr, 
Till time shdl end it will endure," &c. 
The bastard, or the fee called kue. 
But very seldom shews its face ; 
'Tis when the limitation 's To 
The Use of the said Richard Roe 
His heirs and assigns [assignees! until 
A river's dry which turns a milL 
Perhaps a drought in smmner may 
The mifier's avocations stay, 
Drmk up the stream, and then, if so^ 
From Roe (he lands will clearly go. 
But if the limitation 's made. 
So long as cheating 's used in trade, • 
Or vice prevuls, 'tis then a fee. 
As good as ever need to be ; 
For tho' 'tis base, instead of pure, 
Alas ! it ever vnll «idiire.'* 

Some parts are versified very carelessly* 
There is no precedent in Hudibras, or any 
of his imitators, fbr rhymes like the follow- 
ing: 

" Others declare it was not so. 
And give the He direct to Sinbo:* 

We shoidd suggest th^ fbllowing alter- 
ation: 

" This others meet with a negado. 
Giving the lie direct to Strabo ;" 

Neither can we excuse the following* 
which have no pretence to jingle : 

" Sometimes ike jus aecrescendi, 
Ti9 very right to take away." 

And we might point out otiier sinukr in-' 
stances, which a little more care would have 
prevented. 

The work then gives the rule as to con- 
tingencies and powers, which last part is 
done with some neatness. Hie ordinary 
rules on the doctrine of uses and trusts are 
next versified, and these end the first book. 

The second book is devoted to " Convey- 
ances as they relate to estates,"- and de- 
sdribes t}ie assurances now in use. The fol- 
lowing d^scripticm of livery of seisin on a 
feofiinent |s amusing.. 

" First Doe, the feoffor, set about 
To make the people h, go out. 
Under pretence of some balloon. 
Or seemg wonders in the moon. 
Then by the thuinblatch of the door, 
(Being preseiit witnesses three or four) 
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Bade Roe make entry, and he went 
Upon the errand he waa sent. 
And shnt the door, and bein|^ in. 
His seisin did from thence bejipn.'' 

It would have been as well, however, if 
Mr. Crisp had mentioned the recent import- 
ant cases on the modem effect of a feoff- 
ment/ instead of simply allodisg to them. 

The poem then describes devises and wills, 
fines and recoveries, and ends willi some 
advice to the student, with a part of which 
we shall conclude this notioe. 

** SiufpoBt thai you are just from College, 
Brimful of academic kaowledffe ; 
Or having already play'd the rool. 
By losing what you leant at school. 
Take cfaunberfr-4ie a man of spirit, 
A certain siffn of risinff merit ; 
Frequent d^ates ; talk loud and long. 
On dther side, the riff ht or wrong ; 
Insist that black is white, and then 
Shew white is black, and turn again : 
Contend that it is clearly seen. 
That both together make pea-green. 
And if you have no business. 
Your bounden duty clearly is 
To be in Court on all occasions, ' 
For which I give vou various reasons— 
But one 's enough (if you have sense)^* 
There often is a reference. 
Not before Che cause is on. 
But when that it is just begun. 
When all expenses are incurred. 
The parties will have it referred. 
And you nlay be the refenile. 
If in Court you chance to be, 
* And get a twenty-guinea fee." — ^p. 170, 



ON THE EXPEDIENCY OF A GENERAL 

REGISTRY. 

No. II. 



In discusshig the registration question it 
seems desirable to ascertain the requisites of a 
perfect system. I may leare out of view the 
abortive attempts made in England, which 
were certainly well intcmded ; but having to 
struggle with a state of things totally opposed 
to their introduction, no one can be surprised 
at their failure. Success has certainly been 
greater in Ireland i but even there registration 
IS too defective to make any one desirous of 
adopting a similar plan. It is true that neither 
in England nor Ireland do we hear of any wish 
to abandon the system, though defective j it. 
would be very extraordinary that they should 
have any such demre. They have got over the 
difficulties of the establifthment, and when 

• Doe d. Afaddoek v. Lynes, 3 B. & C. 388. 
Doe d. Dormer v. Moody, 2 Ftest. Conv. Pref. 
32. 1 Sand. Us. 40. Jerriti v. ff^e^re, 3 Pri. 
W6. 



established, the difficulties were trifling com- 
pared to what they would be here, as the 
transfer of property was at that time care. 
Besides, there is great danger in leaving 
any beaten track, and it cannot be doubted 
that, once in operation, even a very imperfect 
mode of registration is to be preferred to 
none. 

The Scotch say that they have a perfect 
register. I cannot however think that their's 
is a model we ought to adopt ; registration, in 
that country, has no doubt been introduced to 
supply the place of 'the liotoriety of seizin, 
which was a |irominen4 part of the old system 
of conveyancmg in boOi parts of the island. 
In Scotland, however, registration is not es- 
sential to the validity of a deed, neither is the 
service of heir, (which is useful in establishing 
a title by descent,) free from challenge in the 
Courts, Besides, thdr perpetual entails make 
even a defective system of registration abso- 
lutely necessary, otherwise there would be. no 
security for a purchaser. Foreign countries 
present us with nothing to guide our steps ; 
their registers are either too recent, have been 
formed for the protection of the revenue, or 
are introduced into a society totaUy dis- 
similar. 

B^ registration, I B|^ehend that we mean, 
in Enfflimd, something essentially necessary to 
the vuidity of title, if we may judge from the 
inrolments that are required upon various oc- 
casions — ^the transfer of any interest in a shin, 
and the title to a shai^ in the public f unos. 
In all these easesy the registration is the only' 
act which can entitle a party to the property. 
Thia.48 perfeetly consistent with the popular 
notion of the meaning of the term. It is in 
vain to deny that registration, to be saii^ttciorp, 
should be essential, open to all the world ; and 
in order that litigation may be nip^d in the 
bud, the estate acquired by registration should 
be indefeasible. No title should be inserted 
on the roll to which the register should not 
give a certunty to the transaction, not liable 
to be ouestioned. Then only we shall obtain 
the full benefit of registration ; and so con- 
vinced are the comnussioners of this ^t, that 
all their reasonmgs pomt this way. The regis- 
ters of all the existing acts, they admit to be 
imnerfect; and they are aware that registration 
and perfect security ought to be synonimous 
terms. 

When the commissionen say that " there 
docs not appear to be any peculiarity in the 
laws of this countrv, or in the habits of the 
people,, which should necessarily prevent or 
lessen the benefits of a general raster," they 
fon(et the failure of the statute of inrolments, 
and of the different registen already establish- 
ed, to effect the purpose intended. '* The non- 
establishment up to so late a, period is cer- 
tainlv deserving of little attention ;" but does 
not tnis afford reason for suppoung that some- 
thing more than ** the in^titude of the con- 
stitution of the lei^lature for innovation,^' 
must be sought for to " account for the long 
want of a wSH considered and effectual effort 
for the introduction among us of a general 
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rogitoter.^ Canvv^btiiMalosstorB^etAttt tile 
oMliiiiiBsicniert are awave of tbe tetA ol)yiicfioii,> 
wkcst thtff salf, " it will' n«t be neceaiavy tteb 
e^Cfiy fainiiy trKMoeti^B sliovld appear upon 
tike regitteir)" that in certaia eases " m^ittra- 
tion mtsy l»er safely delayed' ;'* and that " any 
provision which it mif^t W- desirabfe to con- 
ceal, might be made by vesting an interest in 
tfiMifees in whom confidence cbtdd* be K^- 
posed." Here is the germ from ^ich is to' 
spring the opposition in practiee to any system 
of registrttCioof short of that which gjires tlief 
only perfect and indefeassibk tit^. 

To the state of so<*i6t3r in this eoiintity,-^ 
the feelin]^ which dlctatiag the posaessiont by 
the eldest son of the estate, have' so modified 
the property as to make it the least possibly in- 
joplons to tlie genend weHnre of the conotnTr 
-<-the nses, terms, trustt, and powers, which, 
however to be eschewed in a simple state of 
society, are so essential to the emoymentof 
lands in £ngland to the greatest aovantage^ 
these are the considerations which the commis- 
sioners cannot but feel render next to invpossi- 
blethe practical working of any plan of general 
registration. They advocafte ther meamire np^ 
on tihe .broad prixiciples upof» whkh . It ought 
to rest ; but aware of the indisposition of the 
country^ they slbandon ay; th^ essentials, andwill 
be content with the most imperfect measure, 
if they only be permitted to make " a change 
in the laws." 1 do not blame them for alter- 
ing the opinion wh^h they first announced, 
"that any legislative measure sbonMbe brougiht 
forward as parts of a systematic reform ;" 
though I am at a loss to conceive why ** a 
general register ma^ uscMly farm an exeepu 
tion/' when thfey still think it proper to con- 
fine " the I'egifeter, on its first eststblnhment, to 
certain instniments, tmlil the detiails of tlic sys- 
tern have been nurtured by praofice.'' 

I can well believe that the commissioners 
may have misgivings respecting the practkal 
operations of a plan which is to cotitam trans- 
a<itions of such vast extent ; but the necessity 
of " maturing the details by practice," ^vould, 
I -should have thought, have made them sug^ 
gest the introduction by degrees of ^« plan, 
letting the pubKc see the advantages of it com- 
ing suently into operation. Instead of this like 
entire kingdom is to be convulsed at once ; 
and, lest that were insufficient to canse confo- 
sion, though every parish is to be subject to 
the influence, a jp&rt of a very great ptopoition 
of the parishes is to be exempted. I am not 
aware that this point has been at aU previously 
cottsidiered } and therefore, that it may be 
kYiown how portisi may h^ the operation of 
this general register, I shall enumerate the ex- 
ceptions : 

First,— Copyhold ostites; btit to make the 

matter moi^e complex, therti al« excepted 

f^m this exiception, lettses of copyhold esCMes. 

' Second, — ^Leases at raek-rem ; but to tlhi 

there is also a species of exception. 

Third,^^A6signnfentff under bankrupt a Ad 
iasolvent laws. 

Folirth,— !nclo8ure-a<^anis. 

Tifeh,— ^hareH sa eottpteries. 

Sixth^-^Lands in th« Oodford Level. 



Besides,. H 8dem» oi^ ioeottsistem wklnim- 
plicity to havQ six. seiHera) indexes^ in aa^jh- dis- 
trict, a negkctr tofeeareh » any of whict might 
happen to. be laitat. 

Such is the plan which the country is re- 
quii^ed to acdept as a substitute for a perfect, 
register. It cannot too oftenrbe repctt«ed> that 
the conmiiesieners, in all their ai^uineB^ eon* 
temphM» a perfect regiaaev $. i& tlm flkut^ they 
make a coraproHnse between priaciyle aid 
ex»edieiiey»se that f«w traces of pesfection are 
t o oe found. The commissioners are either at- 
tempting to practise a delusional nr are deludecf 
IhemAelves; othferwise, why . sWcn^ they ^ex^ 
aggeVate Ike evils of the fremmt t a a i ta a? We 
,all know tiiat they ate bad enouf^ ; h«fc i be- 
lieve the public lestrned' ftn^from tke re|»ert8, 
that the' title of every conaideiiBble pniMrtion 
of the real prop«ftr ef EngkoKLia " eit&ei un- 
safe or unmarkelsihie ;" and also, ** the deprc- 
ciatidn of real property, ocessieaed by the ge- 
neral feeling of thepreaewt insecurity of titte." 
The commisBioAeF9 may have expeneneed this 
in marty of the titles which h«ve bec» kid be- 
fore them ; but how few are ^loae cenapared 
to the mass of transactions in tbe kingdom! 
Have the commissioners to leam^ thnt nearly 
one half of all tranaactionB in land are under 
the value of 500/. ; thai neaiiy one half of the 
remxtinder are under 1000/. ; and thnt more 
than- one h».lf of lAiose- \<diich atifl remaiaare 
under 2000/. ; so that there are at leaat five- 
sixths of the conveyancea and mortgngeB vnder 
2000/. Let them consult their opinion books, 
and the fifty conveyancers (if so naai^O tp 
whom hiS'Majesty's^choiee of repstrmn is to 
be restricted, wdlAnd howwryisiw e«i etf Ihese 
five-sixths of the cases, h«re come befona them. 
The truth is, the great bc^ of the bnsineas Is 
done in the country ; and if it be done on con- 
fidence, it is a co nfi de nc e so nffdy deceived, 
that the people, in their blindness, would pre- 
fer the slight Tisk they run> to Hie preflbivd 
registration. 

The commissioners appear to me to have 
laid themselves uuder a serious imputation, by 
always contrasting the benefits of registration 
Avith the present evils,- as if. these evils must be 
perpetuttf, if the registration be not adopted. 
Now we all know that a change must take 
place ; thot titles will be 8implifie<^ redtmdances 
lopped off, and the oppoFtuhities for many 
frauds most effectually taken away.^ tt would 
seem as if the object nad been to frighten the 
gentlemen into adopting the plan, for fear that 
Uie present enormous expense and deli^ would 
otherwise be entsdled upon them for ever. The 
gentlemen may rest assured^ that a real reform 
^VLll be the result of tlie rejection of this scheme. 
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of March, h94 noticed Bome of theobjections to 
this bHl; With your permission I >riH idd a few, 
i»ta the neanA by wmcb \% is endeavoured te be 
cattrisdL Aaoordi«^ lo the Montlitv Record 
for December, Mr. O'Connell declared ho. 
opinion, tb^ 'St \v^ UiA4e«irs^le Aat the 
public ahould QjOJt have ^ vi^fivji» of ascertiun^ 
ing the vi^iditv of the titles of xeal proper- 
ty j»» fijQ that if the bill p^aes, one of its ob- 
jcct» »vill' be to fttrnish the public with those 
nfiwpg Mo# a BMve mischievous project could 
iKijk- have beea. ooocehred, beintf at once de- 
m4ing to tbe profeatioD, in cbstroying tk»t 
hoQovnble cowde^c^ hitherto placed in its 
members^ and iegajizing a prring and lumper- 
tinent curiosity, of which the less respectable 
and more neec^ practitioners will not fail to 
ATail themflelves; and, secondlv, because its 
eMcl will be to place all the landowners at 
tlae vfiMy of bvsT and speculative attorniea, 
who «41^'% H^rch, first aa^erlaiii a defective 
title, ipd %fterwnrds, in a^cord^^ee " with the 
iaten;tion vf the Wblature," din^cover it. Such 
was the conduct o? an individual in the ca:ie of 
Choimondiey v. Ctinton, by which an immense 
pw^pcrty was lost. TTiat conduct, however, was 
Tt^%, and m«l with (ome portion of its reward 
iA tim detestalioA it obtained in the profeMion ; 
but if tl|^ p|[^ipl« is tegalimd, auch conduct 
will be considered praiseworthy, and at mi^re 
frequent occurrence. The aJUeratiop in tl^c 
new 1)iU, by the introduction of a clau;$e to ob- 
viate the objection of publicitv, while it will 
not remedy the evil, is an admission that dan- 
9«pii to be appMheoded. No clause can pie- 
v«nt tUa; aad tlu onepropMed is grossly in- 
ad^ua^ asH does vkOttpriv^f a iearck, which 
is the real danffer i bi^t siwfbr provides, that 
Mo eoDjf^ shall l>e dehvere^ unless a claim 
(which is easy to make) is made or intended. 
Another ^at objection to the bill is, that it is 
umteerMsry : for jua^ng from the few instanced 
^st ara brought beibve the courts (and no one, 
1 pmnnie, gives up an eatate without), tbe 
state o£ ti^ in general is good ; aad if so, 
what becomes of Mr. Sianey's assertion, that 
'* those entrusted to make out titles are fre- 
quently,- if not generalljft compelled to proceed 
9tpon pure ^u^u work." Such an assertion^ 
"iMi all due respect to Mr. Slaney, I submit, is 
a omvftBcmg proof that he is not of the legal 
pgaffion, or at aU acquainted with the scieisca 
qI oopv^faneing^ imd is contradicted by the 
fact of there being so few evictions ; unless, in- 
deed, greater credit is given to the profession 
ill general for ability and paiu^^-taking than I 
am disposed to admit. Tiiis point could be 
flrtiafectorOy ex^li^ed, if some honourable 
member, of the commlfetee could procure a re- 
lMrii» tem Iha diffisrant coupts, of all actions 
PoWva ta real prepeity brought within the Iwl 
$ftv years, and the decision, and the nature of 
sucn aistion. Such a return, wilh the assistance 
of the law repprts, would ^ew that this bill is 
uncalled for, and (still keeping to Mr. 81aney*s 
spee^^) that ''waters-courses may be started, 
roads made, drainage carried on, aad any im- 
provmncaifc aada wiuoh vauid add to ibha 
yi§ififk ^ 4^ ^wamf^> and iM^^ve ih» 



909d]ti€yA( of th^ agricultural popr," idtho'.igh 
thjifbill is rejected^ Mr. Slaney, ip continim- 
tion, 8ta,tedj "ths^t in the soutl\ern districts, 
particularly wher^t^ieftrc/iff//^^ EVEN op cok- 
TiGuous L.\ND. (H IS now ncxt to impossibly, 
in conseq.i\enpe ojf the difficulty of t^sccrtainiHij 
the titles the greatest b^nei^ts must resufl 
from the meusure." This almost amounts to 
a libel ttj;>on the professional gentlemen re- 
sident in those districts; at all events, if the 
southern titles are so had, it appeals to Ue the 
pterests of the 8oi\thQiru Ifu^dq^vners, U}H^,^^ 
irc^try bill sVoul^ ugf y^s;^. C- S. 

I TT-; 

I iMrBit(ox¥i^N:c y<>a x>EaT. 

' Tl^e I^ordi'ChAacellQr is fepp^ted tq t^vci 
S9J4 ** To restore th^ law to its pngiuai aurity..^ 
ana ijiot tq innovate, was the qbject o( tne W 
commission. ImpriaoAUte^t ai the pe^u^ 
would still txvsX eitlier in the wa^ of propes^ to 
compel a party to do what justice and honesty 
required^ Q^^^ pqnisluAQnt for the frau^Hl^t 
djehtoir.'* 

The Legal Observer, vol. 3, p. 31,2, §^ys," thje 
comoQiao law commvit^lQii^r^ rccoj^nviend the 
abolition of impri^^unmcot, both qu ^icsue p^o- 
ce8.s and ej^ecutiop* fov^ m(kr purdcuJi^it 
circumttam'eA. That whiliit the person ^t the 
debtor is relea^d, the creditor shSill be enable^ 
to (^Xnck the propertu of the diiUtor, bo.th ia 
the public funds and in prkifU' ImuuU» and 
whetaer in money or iu debt^i." 

The newspaper writers go far beyo?id tha 
hoxi ChanpelV>r^ or the comjoiion l^w cqnwii^- 
sioners : as a specimen ; — ^^a morDiog p^pcr ^ys. 
''It is as just aud wise that evefy species ol 
property soould l>e li<^ble Cqr.the paypeot of 
deht9, as it is absurd and cruel that hu^uau 
liberty should be taken when property cs^t^uot 
be had. If a man have the means of payhujf 
his debts, let the law appropriate ^huse u^eanji 
to tliat object ; but if he have not the mcan^ 
the deprivation of liberty cannot enable him to 
pay." 

Whether a man ought to be allowed to con- 
tract d&bt^ with impunity, is qqestiopahle s 
however just apd wise it may be that everp 
ipeciei of the property of the debtor i^hould be 
liable for the payments of his debts ; but, whe- 
ther it is wise to venture decisive opinions^ as 
maay are doing, on subjects they arc only par- 
tially acquainted uitfa, is another matter: I 
Ipava it to yoq to say, whether we ought iipt to 
suspend our judgments until you put ifs in 
possession of the report uf the comiiion .^w 
commissioners? 

It is much easier to assert that to A(^ one 
thing is just and wise, and allege another to be 
abturd and cruel, than to draw a clear line be- 
tween fraudulent aad anfortunate dehloa. 1 
shall be agreeably surprised to find thikt the 
recommended abolition, "except under parti* 
culat ekeumttanfiet," does not coniain the 
germ of i|isurmountable difficulty. Alter the 
report is fairly published, I may, if not upaC' 
cqitable, trouble you further on this subh;ct ; 
at present 1 shall merely request thitt, \f you 
can find time and room, you wiU favour your 
readers with a concLaf account of the practice 

2C4 
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of foreign attachment in tbe Lord Mayor's 
Court, which I conceive will not only afford 
useful information to many of your readers in 
a general point of view^ but become partiou- 
lany valuable as a source of reference, when 
considering the practibility of attaching pro- 
perty in private hands to any useful extent. 

J. N. 



COSTS OF CREDITORS IN CHANCERY. 

In the new code of practice in Chancery, 
which has lately beea adopted in Equib^, there 
is one point which 'has escaped, or das not 
been deemed worthy ' attention, though it 
appears to me by no means, undeserving 
consideration : I allude to the expencc, whi<m 
a creditor must of necessity incur in proving 
his debt in the Master's Office against an estate, 
in the very common case of a bill filed for the 
administration of an estate and for payment 
of debts. In these cases, a cTe<titor for the 
small amount of six or eight pounds is put to 
an expence of two guineas, at the least, in 
bringing himself within the benefit of the de- 
cree; and this entirely through the conduct, 
or perhaps the misconauct, of others, of which 
he IS, to that extent, the victim. It has always 
appeared to me but common justice, that m 
such cases, the costs attending such proof, 
which every creditor must necessarily incur, 
ought to be borne out of the estate, or subject 
matter litigated, as I believe is the practice in 
the Exchequer ; such, at feast, I have known 
to have olitained in that Court in a case, where 
the <lebts proved were very numerous. 

I, of course, confine my remarks to such 
cases, where the pioof of 4he debt is admitted, 
and the debt established ; for in attempts to 
establish claims, which have failed of success, 
the burthen ought undoubtedly to be borne by 
the party who makes the attempt. Senex. 



PROPOSED ALTERATIONS IN THE 
LAW AND PRACTICE OF THE EC- 
CLESIASTICAL COURTS. 

In the Monthly Record for March we haye 
laid before our Readers the first part of the 
General Report under the Ecclesiastical 
Commission.* The Special Report was given 
in VoL I. -p. 137 ; and we deem it useful 
here to giye a general summary of the pro- 
posed alterations and improyements, which 
will at one yiew present our readers with 
the result of the labours of the Commis- 
sioners. 

/. 0/ the Jurisdiction of the Courts. 

With respect to the Court of Delegates, 
the Commissioners haye already in their Spa- 
cial Report, suggested, that the ultimate ap- 



» VoL II. p. 129. 



peal in Ecclesiastical causes should be trans* 
fened to the Privy Counsel, under the regu- 
lations, and for the reaaons specified in tint 
Report. 

The Inferior Courts or Peculiar Jurisdic^ 
tions in England and Wales, with the Mano- 
rial Courts, amounting in number to nearly 
300, consisting of Royal Peculiars ; Peca^ 
liars belonging to the Archbiehops, Bishops* 
Deans, Deans and Chapters, Aidideaoons, 
Prebendaries and Canons, and even to Reo- 
.tors and Vicars, &c. are pmposed to be 
abolished. They extend oyer large tracts 
of country, embracing many towns and pa- 
nnes, as the Peculiar of the Dean of Salis- 
bury. In others, several ^aces may be 
comprehended, lying at a great distance 
apart ^m each other; and some indude 
only one or two parishes. The jurisdiction 
to be exercised in these different Courts is 
not defined by any general law. It is often 
extremely difficult to ascertain over what 
description of causes the jurisdicdon of any 
particular Court operates ; and much ineon- 
venience results firom this uncertainty. 

Amongst the evils of these local and petty 
courts, it is partacularly noticed, that in 
testamentary cases, the inconvenience is per- 
haps the greatest. There cannot be expect- 
ed, and in fact there are not to be found, 
safe places of custody for the wills to be de- 
posited in the registries; and thereby the^ 
most important >1itles to real icnd personal 
estate may be endangered. In cases where- 
it is necessary to make searches, the multi- 
plication of Courts for the probate of wills,, 
of course greatly increases the trouble and 
expense. On the question of bona noiabiUa, 
many difficulties result from these searches, 
and sometimes more serious injury. 

It ia therefore proposed, that every place 
should be subjected to the bishop within 
the limits of whose diocese it happens to be 
locally situate; and that the places now 
subject to Pepqliar jurisdiction, should be 
made a component part of some arch- 
deaconry. 

The Diocesan Courts, though exempt 
from some of the objections of the Peculiar 
jurisdictions, are also recommended to be 
transferred to the Provincial Courts. 

The returns which have been obtained 
firom the Diocesan Registries, show that 
the annual amount of business, and the 
emoluments of the Judges and other officers, 
and of the practitioners in these Courts, 
make it impossible, in the greater number 
of dioceses, that efficient Courts can be 
maintained. From these considerations, ft 
appeared jkdyisablc to recommend the trans- 
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fer of the whole Contentious jurisdiction to i 
the Ptovincial Courts ; a measure, the pro- 
priety of which became still more apparent 
when the Commiaaioners found it expedient 
to alter the mode of taking evidence in the 
EccleatasUcal Courts. 

Very great complaint has been made of 
the expense and inconvenience attending 
the assignment of terms, in consequence of 
the ' existence of so many Courts having 
Testamentary jurisdiction, whereby it fre- 
quently becomes necessary to"make exten- 
siye aearcheSj and to take special grants for 
the purpose of transferring the terms out- 

fltsnding. 

Similar conuderations apply to the Archie 

diaconal Courts. 

To remedy these mischiefs, as well as to 
remove other inconveniences, the Commis- 
sioners propose to transfer the whole testa- 
mentary jurisdiction, and the exclusive 
right of granting probates and administza- 
tions, to the Archiepiscopal^ Courts of the 
respective provinces. 

A union of the Arches and Prerogative 
Courts of Canterbury i§ next proposed. 

Similar arrangements will be requisite 
lor the Provincial Courts at York. 

The Commissioners also think it ex- 
tremely desirable, that all 4iti8tinctions at 
present prevailing between donatives and 
ordinary benefices should be altogether 
abolished; by which uni&nnity will be 
preserved in the government of the church. 

The Manorial Courts which exercise a 
Testamentary jurisdiction, are also recom- 
mended to be abolished. 

It will thus be observed that the «»!- 
formity of judicial decisions is here con- 
stantly kept in view, as one of the main 
principles on which the Commissioners 
have acted : at once condemning the notion 
of those benefidal effects which have been 
so often held out as the result of Local 
Courts. 

Thus for wc have noticed the reform pro- 
posed in the constitution of the Ecclesias- 
tical Courts, In our next we shall advert 
to the altemtioiiB recommended in the Law, 



questions of bhth, age, and relationship, in 
time to come. 

It then proposes, 1. That parish dcxks shall 
ke^ a register of births, to be entered witlun 
three calendar months, including the name 
and surname of the parents, as well as of the 
child, and the day of oirth. 

2. That a duplicate entry be made on a 
separate paper. 

3. That the entries of births in the parish 
book and on the separate paper be compared 
before a justice of the peace, and the clerk 
shall sign a declaration of the correctness of 
'the entries. 

4. That the duplicate entries of births he 
delivered to the constable of the dirision 
wherein the parish is situate, to be presented 
at the quarter sessions, and deposited in the 
custody of the clerk of the peace. 

5. That the clerk of the peace shall transcribe 
such duplicate entries into a book, in alidi»- 
betical order, and keep indexes thereof. 

6. That a transcript of such table and index 
to be kept by the cl^k of the peace, be sent 
to- the registrar of the Court of Clumcery, to 
be there collected in senate volumes for each 
county, riding, or division. The expense to 
be demyed out of the countv funds. 

' 7. That the books for registration of births, 
directed to be kept by the clerks of the peace, 
may be inspected, on payment of a fee of one 
sluUing. The fee for an extract, two shillings. 

8. lliat books for registration of birtibs, kept 
by parish clerks, be* abo open to inspection 
and for extracts, on payment of a fee of one 
shilling. 

9. That the entries of birth m the books to 
b^gi kept, shidl be efV}dence in all courts. 

I^U^ penalty for false entries, and other 
offenc^^ be fifty pounds, or not less than 
three months imprisonment, in the discretion 
of the Court. 

11. The penalty on clerk of the peace re- 
fusing inspection of books, ten pounds. 

12. The punishment for falsitying entries by 
parish clerks, clerks of the peace, &c. 600/., 
or transportation for not less than seven years, 
or imprisonment for not less than twelve 
months. 

13. The penalty for false declarations, the 
same as for wilful and corrupt i»erjury. 

14. That places where there is no parish or 
chapelry shall be considered as belonging to 
the next a^joiniag church or chapelry in the 
same county. 

15. Proviso that the act shall not affect laws 
respecting registers of baptism. 

16. Not to extend to Scotland. 
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ANALYSIS OF A BILL FOR THE RBGISTRATIOK 

OF BIRTHS. 

The bill recites, that it is expedient to provide 
means for the general reja^stration oi births, 
and for better and more direct evidence in all 
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PROFB880R PARK S LBCTURBS. 

Our readers will be gratified by another 
of the Introductory Law Lectures at King's 
College ; and we are happy that we shall be 
able to continue the series. Hiey will form 
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a wode o{ pennaaftot yalue, iod^Qd^ntlf 
of any temporary information ^asjfi QQiain^ 

It ham bM» tkOMfere oonaidierMt px«Ce«aiWb 
to kuBctt them i& an* eBti)*e sMe, in tike 
MonUdy Record, to dJviiUng tjiem into sec- 
tions withia the limits of tfie weejcly work. 
The interest they are calculated, to Qzcite 



Qomtioit ^yfi «ifocMa aiiiL« 

The second reading of this, bill has be^ 
ordered for a^ earljf dg.y. ' 



rmitmm^ 



rsisH sQurrr process bilx.. 

' Th»G«DlMattKOtt tUs laeamuehBa been 
OMtand Ibr Monday naict. 

By way of set-oflr to Sir Edward Stigden'h 
motion, on thi^ subject, the SoHcitor- Gene- 
ral has applied for an account of the feea of 
tlMiflMBMQstss to the l4)«itoi QsmmimQiX' 
ef»^ memob ai tte ImI: fnw years, Iroin 12tih. 



^'wwa^^**^ 



Vm MMnnMOB (MP- DflATB BfLL 

Has been read a third time, and pamed 
in the HoiiAe of Comsmoxm^ 



A I • 



W .11 .f." 



nVlUBITT eP BBKBFI€Bft 9ItL. 

The House of Lords, after c<»ofiidexaibl« 
difipTtsaea, ha4 pf^cweded with ^is bill in 
CommittoOL It wiji beread athivdtimeon 



'^^m 



a BBMnrBAViov mlx*. 



. The second Jieadinf of tlus bSl, of which 
we hav^ ftmaoMi a« analjwis^ has bten 
defontdtilltkeldthafAiirii. A femidable 
o|»po«tbm to k appe«F» to be intended; 
MKmgat Oftfiei^, by Mr. Gocdbuni. 



SUPERIOR COURTS, 



Kikes BENCH,— PRJCrrCB COURT, 

Htnr PAID i»ta o^vnr. 

if m tm ^ hm ^em paid itoo Conrt to n^lde tie 
€te9i^tkemUt,fmder tkef ^9(ho.t 
«. 71. # % €iN^ tkm^l^kukmtyrieke^f^i^ 



it OMtyOn.per/ectii^ 4p^^l ^9x under §^ 3, 
he tnuit S eo ^/bre iuaejpti^. 
UUbKejf eopmd in k uoJr n payment to-m^erwM- 
foft wit^Un the proieetiem^o/ Me* 6:^001^ 4; 

less than tvfo months kefw>e, a caowviMtOA 
iseuedf it is not ufitMh tiffprotectim of t^ 
6 Geo. 4. c. 16. §81. 

KeHpi shewed eaiwe a§fMast a^mbi ^^ 

the plMntiffto shew cavs^ whj^ a wim Q^ 7 

Said into Court in fieu of haUoi ander the Z IV^- 
G. 4. c. 71, should not be paM over to tli^ 
lassignees of the defend^.nt, under Ms baak«» 
niptey. The ficts are ^ese : The actiott waa 
brought in the paesent year by Ihe fUnMT 
against the defendants, who were jN'ofncttaa 
ot the ilmim^ jr««rjw/ newuMpcr, mt work 
and labour in reporting for thi^ i^l&eatolU 
Special-bail was puiin on the 8th.of J^. ^ It 
was excepted to^ and notice of ju9tificatipn 
^ven for the 4th June. Counsel was instructr 
ed to oppose ; but the bsil (Hd QoC appear to 
jastify. The thne for rea^N^ the demdaoi 
expilM on the 4th«/liM<« Sut la ^e atar*^' 
noon af tiiat day, tk« Mea4mfc ohlaiifld p«r^ 
mission to pav 50/. for the d^bt• i^ 202. flf» 
costs, into Courts to tibide tbe evepi q£ ^ 
suit; aud after that, the general issuj^ waa^ 
pleaded, and )$9ue joined, in TVinitj/ term. 
Five weeks notice or triaf was. giren, and the 
cause came on at tbe last summer assizes f^ 
the coanty oi Suvrey. Tlie pbintiff obaaued 
aiserdkft m 4tt a<^ ami bm ibrthia a|iplm- 
t]oa« wohUI have had t»al jo^gaiaait aia^ t^ 
fourth day of this term. On the l^th Ju^ 9^ 
commission of Jbankrupt in^a^- agamt w 
defendant ; and 9ft the 6th Ausnist; assignee^ 
were appointed. On the ^h Vctotter be qb- 
tiuned his cortfticate. The banknmtcy took 
place after issue >oiMd,aadWfofetaM. Aa 
appHcation is on this graMid, Uiia^ aa allar 1km 
certificate the bail miffht apply to enter an 
eMoneretur on the bail-ptece, tUamon^, which 
was paid into Court la Ueu of bail, ought to 
be paid out Whether the Court wffl oider It 
to be paid out, depends on die eonstmct)ott of 

^§ 2 & 3 of the 7 & d €h. 4. o. 71. % 9 9 
It is enacted, '^tiat hi ail eases wheise tile ^^ 
feadont shaU haie beea afMatoit And gif«» 
bail to ^ sheriff, or shaU have twan aw^ ed, 
and remain in custody, it shall be lawfid (0^ 
such last mentioned defendant^ in^tefltf of 
puttlnjr in and perfecting special bii0, to deno- 
sit andT pay into the said Court» the 8up\ m* 
dorsad oa tiie writ, togetiier with (he ameust 
of the King's fiac, if any, wpsm, the'ortffliMit 
writ, and the further sum of twen^ pounds, as 
a security for the cosU of the action, 4hoFo~le 
remain to abide the event of tha suit." There 
is then a Qomd^tm ia $ 3 on wliish H qm^ be 
taken out of Court. By that section it is pro- 
vided, " that it shall and may be lawful for the 
said defoadaati who hath miUe hw eleotlott !• 
make such deposit %gA payment as aforesaid, 
at any time in the progress of the <?aU8e befoFO 
itene joined, in law or fact, or fiaal or- inter- 
locutory Judgment (^el^^ to mruive the pamc 
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out of Coiurt, by order of the §M Ceiirt>. upon 
puttlag in. and perfecting apediJ bml in the 
cause, and pnyment «f auch. costs to* tbepluii- 
tiff a« the said Court abail direct." Now, I 
admit, diaA though there is no proviBion of this 
act vdaUng to aseiffnees,. or the case of bank- 
ruj^ftey by mMJo^».aa appiicHtioB may be made 
to tluB equijty or this Court, to place the bank- 
rupt wid Ms assigneefr ia the same sitoalion as 
if\ ^MftoiaA bail hm been put in t«id perfeeted. 
But if this be a case in which special bail could 
nl»t hlire been pat in aosd perfected, ted so tke 
uMmey could sftiinTe been taken out, the as- 
siraees are not>entitled to take this moni^ out 
oCCcnirt. Now, byte leane of this st^ute, 
it would be loO' kte to pRU in and perfect spe^ 
cial bai]; aliter issue hmd been joined. Here 
issue had been joined before like bankruptcy 
of dke defendaofiy and therefore it would be too 
iaie lo nuike suoh an applicaidoa on te part of 
the aeeigneeSy. who can only hare the same 
rights as the bail, if put in. The statute, by 
uaiB^ the words " made ku electm," cleaily 
CMsleiiipUites a party being bound by his elec*- 
tion, unless before ceitain steps in the cause 
have been taken, he puts in and perfects spe- 
cial bml; for he gams great advantages by 
paying in this money in lieu of bail. He saves 
the expense of that proceeding, and risks only 
20/. for costs ; whereas thev generally amount 
to much more. Could bail have been put in 
on the 3d of November ? Certainly not. The 
words ** final or interlocutory judgment signed" 
do ttcit here apply. I submit the passage 
ittcaow, thai vv4iere issue is joined, the party 
miut make his election before issue is jomed i 
but wEhere no israe is joined ^ unwi then be 
before ftnal or> interlocutor judgment, red-^ 
ifenth tinffula singvih. 

■ LiitteMley J. Supposing there was a decla- 
ration merely, how then •? 

Kellff. It is then perfectly clear that he 
maiy come in, because it does not then appear 
whether issue is joined or not. The assignees, 
therefore, havmg no right, unless the bail had 
beeu put in he^Mre issue joined, and bail not 
iMf ing beeft so put in, they huve now no right 
%/» hwt iMs money paid over to them. Then 
on tlM subject of costs : the dd section pro^ 
vMes, that the defendant shaU be allowea to 
make lus etectton only on the '* payment of 
such costs to the plaintiff as the said Court 
shall direct." These shoidd be all the costs 
to which the pkunliflf hae been put in making 
the application. 

Tiewer and Hui^frqf^ in support of the 
rule, tne words of the latter part of § 2 of 
7.&,8 Geo. 4. c. 71. are, "if ludgment be 

giveu in the sfdd action for the defendant, or 
ae plaint^ £sc<uitinue his suit or be other- ' 
wise barred," "the said money" **8o paid 
into Court shall, by order of the Court, by mo- 
tion to be made for that purpose, be re-paid to 
such defendant.'* Here the plamtitf is clearly 
"barred." The defendant having obtained 
his certificate is a bar. The phuntiff, if he 
had chosen, might have come in and proved 
his debt. But by looking at the bankrupt act, 
^ Geo. 4, c. 16. $ 68, there cnawt be the 



Blii^test doubt OS the sut^eet. Under thai 
act, \tf the aiaipnne^ of the afift of Jidy, tike 
assignees becuae absahieeiy' eailtlBd to the 
bankrupt's personal estate. Now, was this 
70/. ever pwt of the personivk estate of iite 
bankrupt? Undoubtooly it was, and- wa» 
merely m Count to abide the evcnt^ of the sme. 
Until the suit was determined, it was uncer- 
tain whether it was to be paid over to die 
bankrupt or to the phuntiff. Now, it would 
|)e very remarkable, if the pbintiff here were 
to be in a better situatakin than a person having 
ja secuBJfty for his debt. Bjrtfae 6€feo. 4. e. I& 
|§ 106, it M provided, f' thi^; no creditor havsi^f 
.security for his debt, or having made any at^ 
tachment in London, or any odmr place, by 
virtue of any custom there used, of the goods 
and chatties of the bankrupt, ahali receive upon 
any suck security or attachment more than a 
rateable part of such dri>t." He therefore wa« 
only entitled to receive, like other cwsdJUgp, a> 
rateable part of his debt, if he had tbou^ 
poper to prove it. He caoaot contend, Ant 
he has any /rm od tibds money, b is a mevo 
security, and he must stand in jwedady the 
same situation as any person wbia hu a security: 
This money was paid into Court, in place of 
bail, and therefore sidi^ct to all the liabilities, 
and poasessing aU ^e e^puitieB of bail. N«r 
undoubtedly,, if hail had icen put in, thm^ 
woukE have been intilled to he dftKhttgeo. 
This money, possessing the same eiguitieo a* 
bail, ouglit to be paid- out of Court, to tl^ tm^ 
signees, and the pkuntitf Hot allowed t^reeeiw 
it to t)ie prejudice of the other creditonB. 

Ctir, adtf» mthi 
Nov. 25Ch. 
Liitiedale, J. ThU w^ jt rule oblaiMed hf 
the assignees of Ahxander, calling on lh» 
phuntiff to shew cause why a suns of TtV., paiil 
into Court in lieu of bail, should net be paid 
out to them. The fisctsi, as they relate to the 
question before the Court, are time? IPhe 
writ vt^as ivtumabk in Twinkj^ term. The time 
for perfecting bail expared on ^e ^b ^tJwm 
Bail did not lustitfy, and, on the same di^, the 
defendant obtained a rule to pay money into 
Court in lieu of bail, under? &8G»ei 4 e, 71. 
$ 2. Notice of trial was aftsrwarde glvisn. On 
the 13th ef Jtify a comraissioii or bankrapi 
issued, ott an act of bankropti^coBimittod be- 
fore the money was paid into Court. On the 
26th the assignoKnt was nnde. On the 2711^ 
notice was giiwn to Ae piantiff,. that an i^Mea- 
tiott would be made to this Court to havo Hhia 
money paid out to iIm assignees. Chi the 7B^ 
notice was given to the pliSntiff, that he m i g ht 
come m and prove his debt. On the 4tb of 
Aurnst the mal took jpteee ; and on the 20lh 
of October the defea«iul obtaoned- bis curcli^ 
cate. On &e 3d of November the presenl apu 
{dication was- made to t&ie Court, by i9ie a»- 
signees, to have lids meney paid out to then, 
undertbe7&»Geo«4. a 7l. ^^^3. Tfte 
words of $ 2 afts» that * 2n all cases^ where a 
dtAendant siettha^ been ttveafed, and shril 
hove give» bafl «o the sheriff,, or sMI hsv« 

I' heea arrested JriMi tmaknk in custedy, 9l shril 
ha IfwM fof PMh'' ^d«fo&da«t» hMtead of 
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ptttdng in and perfeetin^ special InuI, to de- 
pont find pay into the said Court the sum in- 
dorsed upon the writ, together with the amount 
of the kiufr^s fine, if any, upon the original 
writ, and the further sum of wi, as a security 
for the costs of the action, there to remain to 
s^ide the event of the suit." By § 3 it is pro- 
vided, ** that it shall and may be lawful for the 
defendant, who hnth made his election, to 
iiiake such deposit and payment as aforesaid, 
at any time in the progress of the cause, be- 
fore issue joined in Uw or fact, or final or in- 
terlocutory judgment signed, to receive the 
same out of Court, by order of the said Court, 
upon putting in and perfecting special bail in 
the cause, and pavment of such coets to the 
plaintiff ^8 the said Court shall direct." The 
^st question on the construction of this sta- 
tute is, whether, if no bankruptcy had taken 
place, the defendant would be entitled to take 
the money out of <Jourt ? I think he would 
not. He applies before final iudgment. But 
tiie act did not mean that the defendant should 
have power to come in just before final judg- 
ment had been signed. I think the applica^ 
tion should have been made before any one of 
the events mentioned in the statute had taken 
place. It should have been made before issue 
joiaed. The defendant is therefore cxduded, 
and too late to make this application. 

Then the question is, whether the bank* 
ruptcv makes any difference ? The assignees 
say, tfcat as the money here was paid into Court 
in lieu of bail, it must be in the same situation 
as bail; and as bul would be relieved, this 
money ought to be paid out of Court. But 
the cases are not on the ^same. footing. The 
bail would have rendered ^eir principal at any 
time before they were fixed. The Court, to 
prevent the circuity of proceeding, relieve the 
bail in such cases; out it cannot relieve 
money. The reasoninfi^ does not apply. If 
the money is bound, the assignees are bound. 
On the construction of the second and third 
section of ^is act, therefore, I think the as- 
sij^ees are not entitled to have this money out 
of Court 

But If tiie assignees are driven out of this 
point, thev put their claim on another ground, 
nam^y, tnat the money was paid into Court 
after an act of bankruptcjr ; and therefore as a 
commission issued withm two months after 
the payment^ it is not protected by ^ 81 of the 
6 Geo. 4. c. 16 ; nor can it be considered as a 
payment to a creditor, so as to be protected 
bj)r $ 82 of that act. I think it cannot be con* 
sidered as a payment to a creditor, and as a 
commission issued within two months after 
the transaction, the plaintiff cannot avail him- 
self of § 81. The plaintiff then is not intitled 
to have this money out of Court, nor are the 
assignees intitled to have it out under § 3 of 
the 7 & 8 Geo. 4. c. 71. But the money is in 
Court. If the Court sees clearly that, imder 
the 6 Geo. 4. c. 16. § 63, the assignees are en- 
titled to this money, it mav exercise its equit- 
able discretion, and order it to be paid over to 
the assignees. As to the costs, since the as- 
aignees do not obtain this money directly un- 



der the 7 &8Geo. 4. c. 71f but throuefa tHe 
equitable jurisdiction of this Court, I Uiink 
there was fair ground on the part of the plun> 
tiff to object to this money being paid over to 
the assignees, without the discretion of this 
Court being exercised. The assignees, there- 
fore, ought to pay the costs of this application. 

This nile was moved in the other Court. I 
have spoken t» the other judges, on the point, 
and they take the same view of it that I have 
taken^ 

Keify informed the Court, it was not admitted 
tliat ikte payment had taken place after the act 
of bankruptcy. 

LiiiletlaUr J. Let It then be refSerred to the 
Master, to ascertain that fact, and the ride en> 
larged till the first day of the next term. 

Rule enlarged. 

On the first day of IHlary term, it having 
))een ascertained that the payment had been 
made after the act of bankruptcy, the rule was- 
made absolute. 

Rule absolute, the assignees paying* the co6t» 
of the application. — Ferrai v. Alexander tind 
liaactoftr H,T. 1832. P. C. 



BAIL. — COSTS. 

fThere Ml cannot Justify for the property 
ileicribed in the affidavit of JMsti/U-^on,, 
but are allowed to pan on Justifying /or 
other property, the plaintiff is entitled to 
the costs of the opposition. 

One of two bail was opposed and rejected^ 
on the ground that he had not a vested interest 
in the property described in his affidavit ofjusti-; 
fication, sworn accordin^^ to the late rules';, but 
was allowed to jtlifli^ for other property not * 
mentioned in his affidavit ' 

Archbold now applied for the costs of cm- 
posing such bail, under rule 3 Reg. Gen. T. T. 
1831. 

Parhe,. J. — ^The defendant having misled the 
plaintiff by his affidarit, and thereby caused 
him to incur the expense of the opposition, in 
which he has succeeded, as far as regards the 
only property mentioned in his affioavit, the 
plaintiff IS entitled to his costs of opposition, 
and we only allow the bul to justify £or other 
property, on the terms of his paying the costs 
of the opposition. — Hemming v. Blake, H. T 
1832. 



BJNKURPTCY COURT OF UMVIEW. 

CONSTRUCTION OF THE BAN4CRUPT COURT 
ACT. — ^ADJUDICATION BEFORB THE ACT. — 
SUPERSEDEAS. 

A bankrupt whose adjudication was made in 
November, before the Bankrupt Court Aci 
took effect, maff petition this Court to have 
his commission superseded; and he is not 
precluded from doing so because two calen*- 
dar months have passed since the time of 
the adjudication. 

Affidavits as to the act of bankruptcy hein^ 
contradictory, the Court directeaan ewami- 
nation of the deponents vivft voce. 

Mr. Montagu being about to open this peti^ 
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lion bv the hankn^ to rapenede his conunifl- 
ston, Mr. Koe objected that, under die new 
Bankrupt Court Act, the petition to superBede 
ought to have been nresented within two 
montliB after the a^ucucation; now Uie ad- 
judication in this case took place on the 20th 
of Novemlier last ; the petition was answered 
on the 24th day of the month of February just 
It. The act enacts, that if any trader ad> 
^ed bankrupt shall be mindea to dispute 
1 adjudication, and shall present a petition 
praying the reversal thereof to. the sud Court 
of Review, sucji petition to be presented within 
two calendar months from the date of such 
adjudication^ if such trader shall be then re- 
siding within the united kingdom ; or within 
three calendar months from the dat^ aforesaid, 
if then residing in any other part of Europe ; or 
tvitkin one year from the date aforesud, if then 
residing elsewhere ,* or within such other time 
as the said Court shall allow (not exceeding 
one year, to be computed from the date afore- 
said) ; such Court of Review tbaU. proceed to 
hear and decide on the said petition, or at the 
option of the said bankrupt* and on his finding 
auch security for costs (if the sud Court should 
think fit to require any security) as by the said 
Court shall be approved, shall direct an issue 
to try any matter of fact afiecting the validity 
of such adjudication, by a iury to be duly 
impanneUed and sworn for tnat purpose, be- 
fore the Chief Judge, or any one or more of 
the other Judges of the Court of Bankruptcy. 

(§ 17.) 

Mr. Bethel, on the same side. The legis* 
lature may not have contemplated this case» 
but the Court must construe the act as they 
■find it ; and if the act does i^t extend to this 
case, the petitioner must apply to the other 
jurisdiction, and it will be for tne Lord Chan- 
cellor to determine whether he will entertain 
it ; but this Court is constituted by this act of 
parliament, and cannot entertain any jurisdic- 
tion beyond that which is ^ven by it. It was 
the intention of the legislature to limit, in 
IK>int of time, the bankrupt, in his application 
to supersede the commission against nim. It 
may m this case operate injustice, but never- 
theless the act has limited the time. 

The Chief Judge, — ^It seems to me that the 
object of the 17th clause was not to limit the 
rights of the bankrupt, but to give the bank- 
rupt the benefit of the mode of proceeding 
pointed out by that section. It seems to me 
to have a particular state of circumstances 
in its consideration, but does not limit the 
general iurisdiction of the Court. 

Sir Albert Pelf. — ^Tliis clause is^ in my opi- 
nion, the most important one in the act. in 
order to make out the objection, it must be 
shewn that thd legislature contemplated cases 
in which the two months expired only one day 
after the commencement of the act. That 
cannot be the meaning of it. There must be 
two full clear calendar months for tiie bank- 
rupt to present his petition, and those two 
months could only commence after the com- 
mencement of the act ; and if the- bankrupt 
present his petition witiiin t^vo months after 



the commenecmeni of the act, he will be m 
time. 

Sir Johm Ctqh thought thore was nothing in 
the objecti<Mi in this case that the petition was 
not presented within two months of the adjudi- 
cation. 

Sir George Rote. — ^The act has given to this 
Court the same jurisdiction as had been exer- 
cised by the Lord Chancellor. This section 
is al>enefit given to the bankrupt^ and does 
not exclude nis former privileges. Now, how 
was the bankrupt placed under the old system ? 
He would have been^ left lo bring an action ; 
^but now he may have an issue at his own re- 
quest, ot otherwise leave the matter to the 
Court. All the provisions of the old bankrupt 
laws were directed to the benefit of the cre- 
ditors ; but this is a provision which gives a 
privil^e to the bankrupt, and does not affect 
the other rif^hts of the bankrupt. 

The petition then oroceeded, when no act 
of bankruptcy, satisfactory to the Court, ap- 
pearing on the proceedings, and the person 
whose deposition was then taken having made 
an affidavit in which furtlier circumstances 
were stated, which were contradicted by the 
affidavit of another, the Court directed that an 
examinatiop vM voce should take place in this 
Court on Tuesday the 17th of April, 1832.* 
£jf parte Palmer, in re, Palmer, March 22d, 
1832. aC. R. 



ANSWERS TO aUERIES. 
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IJW OF PnOPBRTX AUD. CONrSYJNClKG,, 
* RBIft. P. 347* 

I conceive the second son of the testat6r 
took only an estate tul. The word " heir," in 
its proper technical import, is a f^ord of li- 
mitation, f . e. nomen emleciivum ; and where 
lands were devised to A. B, for life, then to 
the heir male of A. B. (and his heirs), and for 
want of such issue, then over. Lord Keeper 
Henley held that A. B. took an estate tail, 
notwithstanding that the word heir was in the 
singular number, and attended with superadded 
words of limitation in fee (r. e. and hie heirt). 
Also where a devise was to^. for life, and 
after his death to the heir male of his body, 
remainder over^ it was held, that the first de- 
visee took an estate tail. Also a devise to A, 

» The d8th section of the act 1 & 2 W. 4. 
c. 56, is as follows : — ^And be it enacted. That 
the said Judges and Commissioners of the said 
Court of Bamcruptcy shailj in all matters within 
their respective jurisdictions, have power to 
take the whole or any part of the evidence, 
either oivJ voce on oath, or upon affidavits to 
be .sworn before one of the said Judges or 
Commissioners, or a Master Ordinary or Ex- 
traordinary in Chancery, as the said Court may 
in any case direct, or as the Lord Chancellor 
may mm time to time prescribe by. any gene- 
ral rule to be made by virtue of this act. 
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andttheiieir'of tab Jiod^r fiir ewr^ witt give mi' 
estate tail. See Amb. 454 ; -Sty. 249 ; .Ooni. 
MS9,' VetitieeoMito iwre baeii Kkcided, that 
«4ewMe/^/j^'aid after to his noitAf km 
iit. r.iuB heir), gms ttae.fiDe. ^nlsem^le^et 
vid, 5 Vesey, 403. H. S. 

"nsWAMCT.— C«TBWANTe. P. 3§7- 

Asa parol assignment of a lease is absolutely 
.void' by ike atatule of ficauds (and see Batting 
V. Mttrtin, 1 Gamp. K.P. C, 317, 318), I Mn 
of opinion tiiiat C. must be considered an ii|i* 
jdtrtefkOiU to /#. ftom ^ear to vear. B,^ by ac- 
cepting rent from C.f ^mly aoqpts him qumd 
such tenancy. This being the oase« C. cannot 
be liable upon any of the covenants ki the ori- 
igiAal lease. Q- Q- 

BBBACB 09 COVBNJ4fVS« P. 347* 

When a tenant holds over dfter the expira- 
tion ef Ins term^ wHhout having entered into 
any new contract, he holds upon the fonuer 
terms, and, I apprehend, is liable to en actkm, 
^fle he holds the premises, for any breach of 
covetmnt which he may have committed «inee 
the commencement oTnis lease. Ktde 5 Term 
Rep. 471. 
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PATMBNT OF RBNT. P. 348. 

A* being the original landlord of the pre- 
mises, may distrain upon and sell the goods of 
C, and -be has so remedy whatever against 
A. for his so doing. An original' landlora has 
the power of distruning upon the undertenants 
of hii immediate taafenf, Im* any rant line fori 
or in resp<ict of Ae ^raiises of which he is 
Ae landlord. H.B. A. 



tUiiitpeBion, mm goad» ioMBPiiMk as tktTe ttfav 
/no ceatingwiov Bfl to the «ale ultimalely be- 
ooauwr paymc, k«t>0Bly on nBcertaiiily aa to 
Ike i^e, whidi is the oateiwitk aU kiUt jm^- 
able ao maav KkyB after dight. The stttMe^f 
limitBtioBt aace net begin to tnui -until Ike nole 
has beooBie p a y aMc : Ike wovds of tkeiflatBle 
aiie,1kat aetioasaathe'Ottey&c. skaU be can- 
BMnoad jokA sued iwitkin ma years next ^ifter 
the oamf of mtoi -aslitm .* aivi ceita&afy no 
oauae of action can aconi^ in this oaee until 
irfber te death of £. F. ¥. W. C. 

3. Tke DftTOient of the^|(rofma«ofy note 
juentioned hy I). T. R. oan be enforced at Miy 
time witlun aix years after the ^cttth of E^ F., 
.tiie' /Statute betgiBuing to run fr«m that jperiad 
only, and not fcom tlw date of ^ nOle^; nor is 
k .void for uncaKtamty. See O^iek^n y, Codkt, 
gtra. 1217 1 Ghitty an B^s, 3d ad. p. 44 ; 
and Tidd's Praedce, 5lh od. p. SO. 

W. H; N. 



LAW OF Arrojuters. 

HB'AVHfflSIOIf . P. 348. 

J. M. should have been rc-admitted before 
practising : it is quite evident that he cannot 
recover any fees whatever on account of his 
profession, prior to his taking out his certifi- 
cate. A penalty of fifty pounds is imposed by 
25 Geo. 5. c. 80. § 7- on every person who 
shall, in his own name, or in the name of ano- 
ther person, sue out an? writ, or commence 
any proceedings, as a solicitor, &c. for. or in 
respect of any fee or reward, without having 
first obtam^d a certificate. H. B. A.. 



QUERIES. 



COMMOS LAW. 
PROMIdSOWr NOTB. P. 547. 

1. A note payable at an uneertadn time is 
vakd, and it is of no importance how long the 
payment may be in suspense. See Colehan v. 
Soitf, WiUes, 396-^98. Stra. 1217. S. C. 
GoM v. Nelion, 1 Burr. 226. Therefore^ if a 
biiil be drawn, payable at a certain time after 
'Uie death of another, it will be valid and ne- 
.gptiable. On a writ of error from the Commoi^ 
.fleas, on a note wherebv the defendant pro* 
•mised to pay A., or oroer, 150/., six weeks 

^ter the death of his father, the Court held 
this to be a negotiable note within the statute, 
uid that the distance of time of payment waa 
no crbjeotion, aa the event on whicn it was pay- 
aikle, 4kB daiudi of Hue Uafendant's latker, must 
kanpen. fiee «v parte JUitford, 1 Bro. C. C^ 
398; «nd wpaarte Barker, 9 Ves. jun. 110^ 
Chktyan Bills, ckap. 3. H.B. A. i 

2. l%e proaiisaoiy nttte fiven by ji. B, t6 
C. />., payable aix months atter the decease of 
>£. F., la a food negotiable note, because it 
«auit heeooae payable at seme time «r 'Other^ 
4Mottgh the reosiot .period is .uneertain. In 
Cooke V. Celikan, Str. 1217^ i>n error from the 
ComBwn 'Pleas, the Cenrt held, a pfomiasory 
note, ip»yaMe six "weeks lifter tkfi death of a 




LAW or vnopBnrr anp conrigYAncKfG, 

PRACTICE. — niSCHABGlNG JIQBTOAOB. 

A, hiwii^g borrowed 5800/. of B,, on mott- 
of an eatate at €., subsequently borrows 
[)/. from C, on mortgage of tke same es- 
tate, with a power for C. to sell on default. A* 
also borrows a furdier sum of 2000/. of C,^n 
mortgage of an estate at R. Default having 
keen VAde in nayment at the day, and B. and 
C kavin^f botn demanded their money, D. 
a^n^ with A» to pay ofiT the whole sum of 
9000/., .and to advance A, the furlher aum -of 
1000/., upon mortgage oi bodi the aatatas. 
Tke conveyance is approved by €.*% solicitar, 
and engrossed, and executed by A^,B,, Mudl>, 
A. oaaB, having. received from i>.'the.ljOOO/. 
and 6000/., and Use title deeds oi tlie. estate at 
G., are handed over to D, A.'& solicitor (mko 
b'alao aolicitor for B. and Z>.) then aeads the 
conveyaace to C.'s solicitor, t6 get it executed 
bv C, who is residing at Paris ; i^han whieh 
C/% solicitor says, t& 2000/. -secured by-tfae 
mortgage of the estate at G., ahoNld ke.pud to 
him on his delivering up the morjtgage deed 
and bond, before the deeds are 4»eaiited bv 
C. ; or that he must send a- confidential clerk 
to Paris, to get the eonveyaoce executed by 
C, as an escrow, the esqpense «f which aniiat 



i^Wfif*, 



W^ 



be borne by the moftgagof. Upon wUch, A,'» 
•olicitilr^eeB that ttiie cwftyntee 9hMd tie 
exeeatM as «n escrow, but declines, wt^/mg 
avf ^paort-of the money first, or to pay the ex- 
pense of a special mfesMii^er. Perhaps some 
of your cerrespondeaits will state what is the 
pmctioe 'and feeling of tlie profession upon 
thsraul^ect. " H. B.W. 

DBVISB. 

•j^. iJfevSscia fee iiiB|le lands to Us^wife :for 
life ; and after -her decease he devised the 
l^sie ifente bis nece B. and her- heirs for ^fer^ 
''' attM, /or want of such issue, uHo the ^dcfSit 
of iiei^anters tiiat should be living at the tirte of 
)i\E<r death, and her heirs, and far want of such 

and ber heirs for everjnore, subject to the pay- 
ment of an Mimiity of 20». B*year by the said 
B., and her heirs and assigns * survivor or 
survivors,' " in manner in the ^vill mentioned. 

What estate clid ff.tdke Under the above 
t^l ? Fide I RobeMs on WHls, 2d %<&t.> pp. 
51:8 nnd 588 ; «ee idso l^aimd^s fikCK^artitfy 
Bevfaes, «tii edit., pp. 446, 446, MMd 4^, and 
the aidtiniHiOH Stated inpp. 406, 467* «nd^tti- 
ief% Wfte to^. BS3. T. B. C. 



b^ore t9i6 first ^y €^ >tenA. t^Hmps /Mme 
of f^mr oonftiAblit«Mcan>M^fg«st>reniiedii^for 
the above difficulties. C. W. D. 
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COMMON hdW. 



i.08T tolLlf.-'-^IEJfT. 

A.\)ea% indelKted to B, in ^O^.for Miit^«e- 
oepted a bill <hrawii by ^.for the^imouat. 3. 
deposited the bill where by accident it was com- 
pletely destroyed. A. now refuses either'Co ac- 
cept another bin orpaytheTWit. •WhatTcmedy 
ins B, to 'compel A, to 'actept <aiN»<her bill 
^imder^ieMaMteof^ amftOW: 8, c. 17^4^^ 
«r can B. ma^A. for4|»e -nM (heteviaff law 
-'—\ qifined thc) i«Mmii«i) as 4f ao fattl IM 
beenjMeq^? T. £. 
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I^y.'Aes ^htmt ti <^ but having often in 
Ti^r itfttSme de^aflred befdre witnwscs thitt B„ 
M€x dai^iter land only child, «boifld not (Sxit 
b*6i-4ttiabelravioiii01iaye anything, ^.protnised 
C, (bfefore the same witnesses) that every 
thitig belotagtog to liershottld be €*s tot IWr 
X^A*s)^'&X6^. 5an(7.tipotithlJtestlmony'expel 
*A, VCbo'bas takitopi>ttessibtt of berTproperty ? 



If J#., ^Vioite 10 bis 'mawtage, makes a 
^etUemertt of Ms f^tnittf re i^n bis illt^rfded 
wWc, atfd rttnovcs with- it to oth^^r premises, 
%i what *sfttoti6n hie the goods pk^«d, if re- 
tn<^d to 6ther prettifies, for which alt«]httfrds 
« dfldm ntf^y be raxsed f<>r rent? 

A IS^ttfidttlBElR. 



iA^*«*«*i 



A.,B,, and C, trustees under a wfll, we 
about commeneing <an ejectndent against •/>. 
4he lessee^ of certain premises, amoi\g other 
^reaehesy 'f6r breach of eovensfi&t in nonpay- 
ment of rent ; in whkh lease (as is customary) 
there is a: proviso for re-entry in case the rent 
be unpMd by the ^ace of twenty-one days 
•«fter the vtRUsX quarterly days ot payment. 
N<jw> in Order to prove the breach of covenants 
and riffht of le-entry, the rent must be de- 
mands on the premises, as near sunset as pos- 
eible, on the twenty-first day after the quarter 
day (25th March) which will bring it to Sun- 
day, the 15th April ; therefore^ service of the 
declaration cannot be made until Monday, the 
first day of term, which will not be a com- 
pliance with the New Rules of Trinity Term, 
I W. 4, the declaration requiring to be served 
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BEKCn. 
>BiU^ ffbm, >lfia8. 

^MtnttfLCMfeX. XittHWON. 

T«esd«y - April 17 



Wednesday 
Thurad9(y 



25 
.May 10 



Priday 



IVlonday - 



lUayll 



ATTER TERM. 

May 14 | Tuesday - 

^t at eleven oV;lock on the 17th and 25th of 
ApriUL and 10th of May-f at twelve o'clock on 
the Ilth of May, and at half-pafit nine on the 
other* days. 

Causes in the List of the 17th and dMi of 
A«ril,ii€tt'dispOiod«f^ft those days, nviQ be 
tmd byviyoummedt OB Wedneadi^ ttei l^A, 
ThiNiMty ^9th, Thunday dSth, and Friday the 
27^h of April. Undf^ded causes omy will 
be tried in London during the term> vi>. on 
Friday the 11th of May. 



-^M 



^ITTINOB IN TUB COLWT OF GCM- 

:M0N IttiBAS. 

IKtfeRtl. 
MIDDLBSBX. t^mttfOVt, 



Wednesday 
l^ednesday 
Wednesday 



April 25 
May 2 
May 9 



Thursday 
Tliursday 
Thursday 



April 26 
- 10 



Afondwjr 



•^ 



ittntR TEltH. 

^i^;14 I Tuesdny - May 15 

The Court wiU sit at eleven o'ckfok la the 
forenoon on each of the^aysin term; and at 
balf-past nine preci^Jy on each of the days 
after tefm. 



«rttNOS IK TttlE ^EXCfflfiQOBR. 
Busier Tetm^ ld32. 

IK TERM. 
MIDDLESEX. LONDON. 

Thursday - April 26 | Monday - April 30 
Thursday ^ May 3 1 Monday - May 7 

AFTER TERM. 

Monday - May 14 | Tuesday - May 15 

The Court will sit at eleven o'clock in term, 
and at ten after term. 
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NEW REGULATION OF COSTS IN 
THE COMMON LAW COURTS, 

The assimilation * of the practice in the 
Common Law Courts, has rendered it ne- 
cessary to re-model the Law of Costs, 
Especially since the alterations occasioned 
by the new rules. The Masters of the 
several Courts have consequently agreed on 
a scale of allowance with respect to several 
particulars, but we understand there are 
many yet remaining to be arranged* So 
&r SB the matter has been seSed, the 
alterations are included in a pmblication 
under the title of " Bills of Costs between 
Party and Party as allowed on Taxation, 
made out accorcUng to the late Regulations 
of all the Courts." The work is useful, as 
supplying the necessary information to the 
present time ; and the expected additions 
will probably be made by the next term, 
when the last new' rules will come into 
opei:ation. 

•We stated some time ago the allowances 
made in cases where the debt amounts to 
20/. and upwards, and the declaration is 
under twenty-four folios ; and also the costs 
allowable at the discretion of the taxing 
officer, on taxations between party and 
party. 

When the other akesations shall be made, 
we will lay the eaiiiest information before 
our readers. We are in possession of 
several suggestions necessary to be consider- 
ed by the proper authorities before the new 
scale can be held complete ; but we post- 
pone die. statement of them until they have 
undeigone careful investigation : and in the 
mean time the profession may rely that the 
subject is not lost sight of by those most 
compete&t to do it justice. 



THE PRESENT NUMBER OF PRAC- 
TISING ATl'ORNEYS AND SOLICI- 
TORS. 



We are enabled, from an authentic source, 
to state the number of attorneys' certifi- 
cates issued between the 16th of S^oveinber, 
1831, and the 3d of April, 1832, distinguishing 
those above three years standing from those 
under three years : — 



London . 

Above three years standing 
Under three yeam - 

Cimntff, 

Above three years standing 
Under three years - 



- 2413 

- 458 



-2871 



- 4986 

- 945 



-5831 



8/02 

T%e Stamp Duty paid on these CerUficntes 

annually, if— 

For London . . . . ^ £31/04 

For the Country - - - - ,42868 

£74,572 
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LBQAL AND ILLKOAL WAGERS. 

Lord EUenborough refused to try an. acdon 
upon a wager on a cock-fight, obserying it was 
unpossible to be engaged in ludicrous inquiries 
of this sort, consistcuSy with that dignity which 
it was essential a court of justice should pre- 
serye. 3 Camp. 140> In another case, which 
was a wager, whether a person might be law- 
fully arrested for a sum under forty pounds, 
his Lordship threw down the record with great 
displeasure, saying, " I certtunly will not try 
tlus cause. I sit here to decide points of law 
that arise incidentally before me, and the deci- 
sion of which is necessary for the purposes^ of 
justice ; not to state my opinion upon any ques- 
tion submitted to me from idle curiosity. I 
consider the attempt extreme^^ indecetit,** 
2 Camo. 406. 

On the other hand, an action was held to be 
maintainable on a washer of a " rump and 
dozen," whether the defendant was older than 
the plaintiff. Mr. Serjeant yaughan wm^ 
with his usual effect, that instead of any public 
prejudice arising from the thing betted, it was 
for the public benefit to promote conriyialiw 
and good humour. Mansfield ^ C. J., indee^ 
said, " he did not judicially know the meaning 
of a rump and dozen;" but Heath, J,, olC 
seryed, that they knew yery well priyately that 
a rump and dozen was what the ^tnesses 
stated, namely, a good dinner and w^e^'*' in 
which," said the learned Judge, ** I can di»- 
coyer no illegality.'' Chambre, J., added, that 
" the ^tnesses had explained the mmn and 
dozen to mean a good dinner, and tins x& 
sufficiently certain. Then where is the im- 
morality ? Is it impossible for people to sit 
down to a good dinner without bemg guilty oC 
excess?" 3 Camp. 1(58. 
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8IH SAMUEL ROMILLY. • 

[^ConiiMued/romp,S5\'\ 

SsvoEB entering on the consideration of the 
puhlie life of Mr. RomiUy, we may adTert 
to some circumstances, in addition to those 
already mentioned, which were calculated 
to £Biyour his future advancement. Amongst 
these may he noticed his i^quaintance. with 
the late Marquis of Lansdowne, at whose 
house he had frequent opportunities of meet- 
ing and 0eeurmg the fxiendahip of many-of 
the most distingme^ed characters of the age . 
He is described, when on his accustomed 
visits to Bow Wood, tihe seat of the Marquis, 
OS strolling, at the peep of day, along the 
fporeB which adorned tiiat beautiful, but af- 
terwards neglected* spot — sometimee con- 
templating the scene around him, but more 
"frequently with book in hand, catching those 
moments for improvement which others 
wasted in indolence. 

It was here that he first became ac* 
quainted.with the lady to whom, in January 
1 798, he was united— l&e eldest daughter of 
I^Vancis Garbett, Esq. of KnSl-Court, Here- 
fordshire. 

In 1799,whenSirJohnScott,theAttomey 
General, quitted the bar for the Chief Justice- 
ship of the CommonPleas> the practice of Mr. 
Romilly was considerably increased, and in 
the following year he was appointed one of 
his Majesty's Counsel. His reputation now 
still more rapidly advanced ; and the esti- 
mation in which he was held by the leading 
men of the time, is sufficiently indicated by 
the hct, that on the formation of the Whig 
administration in the beginning of the year 
1806, it was doubtful whether the Great 

jro. LXXYX2I, 



Seal would not be offered to lum in prefer- 
ence to Lord Erskine. He was, however, 
appointed his Majesty's Solicitor- General, 
and immediately returned to parliament as 
one of the members for Queenborough. The 
customary honour of knighthood, of course, 
followed lus acceptance of office. 

We shall reserve for a subsequent part of 
the Memoir, the various important legal 
measures which were introduced by Sir 
Samuel; and confine ourselves at present 
to his political career, and the enumeration 
of the public and state transactions, in which 
.he bore a distinguished j)art. Amongst these, 
the earliest was the impeacftunent of Lord 
Melville, for high crimes and misdemeanors, 
the trial of which occupied fifteen days. 
His speeches on this ii^portant occasion are 
not comprised in the edition conected by ' 
Mr. Peter ; but it is remarked that Mr. Fox 
spoke in terms of unqualified admiration of 
the strength, order, and perspicuity with 
which he arranged the charges, and summed 
up, in a speech which occupied a whole day» 
the evidence against the accused. 

Before he became Solicitor -General-— 
namely, in 1 805 — he had been consulted by 
the Prince of Wales, under the advice of 
Lord Thurlow, regarding the charge's against 
the Princess. The following extract from 
one of Sir Samuel's speeches in the House 
of Commons, is interesting for the facts it 
contains, for the accuracy of his own con- 
duct, and the honourable testimony he bears 
to that of the Commissioners appointed on 
that •• delicate investigation.** 

*' On waiting upon His Royal Highness, he- 
expressed a desire of consulting me on a mat- 
ter of great importance to himself, to his fa- 
mily, and to the state ; adding, that it was by the 
advice of Lord Thurlow that he had selected 
me, fmd that he had been principally determin- 
ed in his choice, bv the consideration of my 
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?^ing unconnected not only with himself, but 
with any political party. His Royal Highness 
then stated the inn>rmation which he had re- 
ceived, respecting the conduct of the Princess 
of Wales, and the manner in which it had been 
communicated to km; and expressed hiis in- 
tention of haviftgm^eryj&iogputinto writing, 
aad laid before me for my opinion and advice. 
" Soon afterwards, the written information, 
with certain other documents, was put into my 
hands. I considered them wth all the aUen- 
tion and anxiety which their great importance 
demanded ; and in a letter which I addraaed 
to His Royal Highness, I stated the impression 
which they had made on me, mth my reasons, 
at considerable length. After this, I know that 
the Prince caused means to be taken to ascer- 
tain, as far as was possible, the truth or false- 
hood of the statement which hadH[)een made to 
him; and those means were, as I believe, 
i^opted at the suggestion of Lord Thurlow. 

'• AVhile these matters were depending, Mr. 
Pitt died, and a total change took place in the 
edministration. In that change, I was appoint- 
ed Solicitor-General; and sometime afterwards 
i flgain saw the Prince on the subject of the 
Princess's conduct, and bv his Royal High- 
nesses command, w^ted on Lord Thurlow, who 
told roe, that he thought the information much 
too im{)ortant to be passed over without notice; 
—that it ouffht to be communicated to the mi- 
nisters ; aha that, in liis opinion, it had already 
remained too long in the Prince's possession 
ttnproceeded on. This message I delivered to 
^ Prince, and immediately, or very shortly 
after, the matter was communicated to some of 
the ministers ; ahd His Majesty was pleased. 
Under his sign manual, to authorize ttc four 
Privv Counsellors* who have been named, to 
inquire into the truth of the representations 
which had been made, and to report their opi- 
ni6ns on them. Several meetings then took 
pkee for the examination of the witnesses, lat 
which no person was present besides the four 
Commissioners and myself. The only office 
which I Imd to discharge was, to write down 
the depositions of the several witnesses, and to 
read them over to them before they were signed. 
For this I was selected in preference to the At^ 
toraey General, or to any other person, merely 
^ on account of my previous acqtunnlfmce with 
the case ; and because it was thought advisable 
(if the inquiry should not be followed by any 
judicial or legislative proceedix^g) that as much 
secrwy as possible should be observed. 

" Having been present at all the examina. 
tions excepc one, when by accident I did not 
receive the notice \ I am bound, from my own 
obsernTitioiis, to say, that they were conducted 
with all theiamartuOity of Judges acting under 
the sacred obfigations of an oath. Of the re- 
port which was subsequently made, it would J>e 

• ThcLord ChanceUor (Erskine), Earl Spen- 
^'Jr* . Grenville, and Lord EUenborou^h. 
J» The day on whicji Sir Samuel Romill/was 
absent, was the 3d of July, when Mrs. Lisle 
was examined. 



highly improper for me to say any thing. I 
cannot state my opinions without adverting- to 
the facts, which, considering the manner in 
which I became acquainted mth them. It is my 
duty not to publish." 
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Amongst the subjects y^ch engaged his 
ardent attention, Vsides those of a l^al 
nature, was that of the abolition of the slave 
trade. On this fruitful topic of eloquence, 
the collection contains several of Sir Samiv 
el's speeches; and we present our read- 
ers with one passage from a debate, at the 
conclusion of which the abolitkni was car- 
ried by 288 against 16. 

** There is one subject, Sh-, on which there 
has been considerable contradiction, both in 
evidence, and in argument; I mean, the man* 
ner m which the sbves are obtained in Africa. 
It has been sworn, that they were fOl of them 
either prisoners taken in war, or criminals con- 
demned to slavery as a punishment for their 
offence. Can any one, reflecting on the facts 
before him, give credit to this aUegation ? Can 
any one imagine, if such were really the case. 
—if the wretched victims of tlus trade werS 
only captives and offenders, that we idumld m 
frequenUy behold, not merely individoiOs noc 
one or two put of a particdar qircle, but whole 
famOies, husbands, wives, parents, and children. 
aU swept awy at the same moment from their 
native country ?— Satisfactory as this reasoninir 
may be, it is not aU. Sir William YoumT* 
Common Place Book furnishes abundant^iu 
dence, in confirmation of U. In tiie yeou- 1797^ 
we find that no less ibm^fiSi human crai^ 
tures were consigned to never-eeaung bondi. 
age. When his Majesty*s arms conquered the 

S5''^^^^?P®'","*^' *®'® ^w » ^e°»»d for 
^,uuo additional nwoes, and they were fur. 

nwhed without hesitati<m or difficulty; aad 
afterwards the number of 67,000 was as eaieklv 
fottftd as the 34,000 bad been belwe. bm ft 
be supposed, can it be imagined for an insluit^ 
with this evidence before us, that just at tin 
very moment when such increased supplies 
were wanted, th^ continent of Africa be<»me 
so suddenly depraved,--it8 wars so dreadful,—. 
the crimes of its inhabitants, so numerous, as, 
at once, and in the ordinary coisrse, to provide 
for those immense demands?— ^o^ sir, snck 
thiuM are incredible^ deserving only to'be re* 
ceived as the suggestions of interest and fals&I 
hood,— as delusions created to conceal the de- 
formity of injustice, and to dress out cruelty ia 
the flrraces and attributes of insulted humanity. 

•n ^?* ^^* *^®' however, rest h«e. We 
will examine farther, lest we should even yet 
be mistaken. We learn from Sir William 
Voung, that in a subsequent year, the demand 
for negroes was to the number of 56,628, and 
that m the following, it sunk as low as 34,000 j 
and yet, though the trade in this latter instance 
was so greatly diminished, did we hear of any 
massacre of those superfluous numbers that 
mght be supposed to remain on the coast of 
Africa? No, sir ; notwithstanding all that has 
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been urged upon the subject, I may confident- 
ly affirm, that no snich event has ever occurred. 
For the most part, indeed, the supply, as in 
other articles of traffic, will be found to have 
been regulated * by the demand. The quantity 
and qnalinr neccBsary, whatever it mu^ht be* 
was provkied for the market. Were females 
in more particular request? A prooortionate 
Increase was immediately discoverea to have 
taken place in the guilt of that sex. Was there 
an adrntional demand for children ? The same 
consemience ensued to them. Children be- 
came me chief deUnquents of the state, and 
were of c^prae condemned to bondafe* as a 
just atonement for their offences 1" 

It was, we believe, this speech which 
waa received with such distinguished ap- 
fdauae, that the deliyery of one aninuited 
pasaage was followed by tiu«e diatinct 
plaudits, an event which peihi^ never 
occurred before in tiie House of Commons. 
Towards the conclusion, he introduced the 
following brilliant apostiophe : 

" When Hook at the man at the head of the 
French monarchy, surrounded, as he is, with 
all the pride of power and ail the pride of vic- 
tory, distributing kingdoms to his family, and 
principalities to nis followers; seeming as he 
rits upon his throne, to have reached the sum- 
mit of human ambition, and the pinnacle of 
earthly happiness ;— and when I follow him in- 
to hia closet, or to his bed, and contemplate 
the anguish with wluch his solitude miist be 
tortured by Uie recollection of the blood 
be has spilt, and the oppressions he has com- 
mitted; and when 1 compare with these 
pangs of remorse th€ feelings which must ac- 
company my honourable friend from this house 
to hu home, after the vote of this night shall 
have accomplished the object of his humaue 
and unceasing labours ; —when he shall retire 
into the bosom of his del^hted and happy 
^iiQily . — when he shall lay himself down upon 
his bed, reflecting on the innumerable voices 
that will be raised in every quarter of the world 
to bless his name ; how much more enviable 
Ids lot, m the consciousness of having j^eserved 
so many millions of his fellow-creatures, than 
that of the man, with whom I have compared 
him, on a throne to which he has waded through 
slaughter and oppression ! — ^Who will not be 
proud to Concur with my honoured friend, in 
promoting the greatest act of national benefit, 
and secmng to the Africans the gnuitest bles- 
sing whichGod has ever put it in the power of 
man to confer on hi!) fellow-creatures ?" 

With the dissolution of the Whig ad- 
ministration, in May, 1807» Sir Samuel un- 
avoidably quitted office, which it has been 
observed he had exercised with so much mo- 
deration, that during the year in which he 
acted as King's SoUcitor General^ not one 
prosecution for libel, not a single solitary at-- 
tempt to narrow or infringe upon the liberty 
of the pressi took place. 



For several years from the time last' me^ 
tioned. Sir Samuel was chiefly engaged, in- 
dependentiy of hia professional duties, in 
considering and bringing forward many of 
tiiose measures, relating to the Criminal and 
the Bankrupt Laws, in which he partially 
succeeded, and for most of the subsequent 
improvements in which, he had the distin- 
guished merit to prepare the way. 

In 1812, he was mvited to become a can- 
didate for tiie representation of Bristol. The 
electors besought him to stand forward, on 
grounds the most gratifying to an honorable 
ambition. They selected him, they said, 
from amongst publi&men, on the ground of 
unsullied integrity, eminent talents, and 
consummate ability in the conduct of pub- 
lic business ; and tins judgment of him they 
had formed, not from any professions on 
his part of what he intended to do, but from 
their own observation of what he had a/- 
rsflcfy done^ During the period in which 
he sat in parliament, he had been the steady 
g^uaidian of civil and reli^us freedom — the 
supporter of inquiry into all public abuses — 
the advocate of every measure tending to 
reform the representation of the people — 
the disinterested and unwearied friend of 
the poorest, the humblest, and the most 
forlorn of his fellow oreatures ; and has 
private worth was only equalled by his pub- 
lie virtue. 

He accepted tiiis flattering invitation; 
and though defeated by a coalition between 
two of his opponeiits, he polled neiudy seven- 
teen hundred votes. He afterwards ac-. 
cepted a seat in the new parliament for the 
borough >of Arundel. 

Passing over many of the important pub-* 
lie exertions of Sir Samuel (particularly 
those for a reform in the laws, to which, as 
we have said, we shall hereafter advert) we^ 
may notice, as applicable to the presenttime^ 
his speech in support of a select C(»nmiktee 
to inquire into tiie staU of the representa- 
tion, 

" I shall cordially vote for it (said he), and I 
do so, not from any vain hope of popularity — 
not from any expectation of being able to gra- 
tify those who now influence the public opinion 
on this subject, — ^but from a sincere, a deep- 
rooted conviction, that some reform is neces- 
sary. I ain a friend neither to universal suf- 
frage nor to annual parliaments : I even doubt 
whetiier I am prepared to go, all at once, so 
far as to make the right of voting at elections 
co-extensive with taxation ; but for some re- 
form, — for some material change in the present 
system, I am, and long have been, a zealotia 
advocate. At an early period of my life — ^long 
before I had a seat in Parliament — ^when from 
the irallery of tins house I first witnessed its de- 
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don^ mi heftrd Mt, Pitt, \ntb all the ge- 
nero)is ardour of youth> and with the same 
eloquence which distinguished his naaturer age, 

E leading the cause of parliamentai^y reform, I 
ecame sensible to the necessity of the measure. 
The impressions which were then made on my 
mind have never been effaced. Subsequent re- 
flection and experience (more particularly since 
I have myself become a member) hare only 
served to confirm them. •••♦•• 

"A right honourable gentlemen has reprc- 
tented the British constitution as being of so 
delicate a nature, that the least derangement of 
existing practices may cause its destruction. 
The slightest scratch, he says, may fester and 
become a mortal wound. Surely this is a slan- 
der on the constitiitioB. • It is of a mere ro- 
bust and vigoroufl'^ume. Wlien it has stood 
40 many shocks ; when it has survived the in- 
novation of the Septennial act and the Irish 
tJnion, who is there that can seriously believe, 
that it will be endangered by recmring to tri- 
ennial parliaments, or by transferring uie elec- 
tive franchise from the decayed and deserted 
boiouffhs to the inhabitants of populous and 
flourismng. towns ? 

•* The view which an honourable gentleman 
has taken of this subject is perfectly new. He 
considers the present state of the representa- 
tion not, as it really is, the unforeseen conse- 
quence of gradual decay and accident, and as 
imperceptibly brought about by that ^greattmt of 
innovators, iime,* but as the effect of design, 
md the result of the wisdom of our ancestors* 
He d^cribes the representation of Old Sarum 
as entitled to as much respect as the represent- 
ation of the couiity of York. And it is to such 
deviations from all the principles of the consti- 
tution, or, to use his own terms, to such con- 
trivances of ancient wisdom, that this country 
is indebted for all the himpiness and prosperity 
which it now enjoys, and which he admonishes 
us not to bring mto danger by our desire of 
change! — ^Who, that heard this language, 
would imagine jthat the honourable genfleman 
was speaking of a time like the present.^^of a 
time, when our foreign trade is diminished — 
our manufocturers unemployed — our agricul- 
tnnl interests labouring under difficulties such 
as have been never before known-^K)ur poor 
rates increased until it is scarcely possible to 
levy them— the revenue of the state falling far 
short of its expenditure — and the nation strug- 
gling under a burden of taxation, which it is 
unable to support ? These are the blessings 
for which we are told to be so thankful, and 
which we are accused of bringing into dan- 
ger." 

He wajB equally ready to resist the sus- 
pension of the habeas corpus act, the re-- 
straints on puUic meetings, and every other 
measure in any way affecting public free- 
dom. The circular of Lord Sidmouth was 
the sul^ect of a spirited motion in the House 
of Commons, ^i the course of which he 
•aidj 

** The tyranny of the reign of Charles the Se- 



cond could not have b^en greater than this. It 
is a folly any longer to talk of the freedom of 
the press. "So paper can in future criticise the 
measures of ministers, or render itself in amy 
way obnoxious to any busy magistrate, witkout 
exposingits author to the danger of im^son* 
ment. The magistrate is not even bound ta 
examine the publication complained of; the 
oath of the accuser is a sufficient ground for 
him to act upon.-^But what shall we say of the 
new dangers that beset this new law, from the 
system lately introduced, of condueting the af> 
fairs of Qovemment by spies and informen^-^ 
wretches,, who may become the abettors of the 
, very ofiencewhich they afterwards den<HUice,— ^ 
who mayinsinuate themsekesinto the privacyof 
our domestic circles.'-^Iisten to the unsuspi- 
cious conversation of ou^ tabkte,->*-ui^e on me 
ignorant and unwary to the use of intemperate 
and thoughtless expressions,— «nd then, by an 
exaggenoed statement of what has been said, 
have them imprisoned or held to bail, at tbe 
pleasure of the magistrate by whom they have 
be^n employed." 

In June 1818, he was put in nomination 
as one of the candidates for Westminster ; 
but in the contest for which he personally 
took no parL His name, however, was 
placed at the head of the poll ; the numbers 
for him being 53^9^ for Sir Francis Bur- 
dett, 6238 ; and for Sir Murray Maxwell^ 
4808. At the close of the election the air 
rang with long and repeated acciamatioiis ; 
and Sir Samuel, appearing for the first time 
on the hustings, expressed in strong, but 
simple language, the feelings with which 
the generous coi^denee of his constituents 
had inspired him. " To be thus distinguish- 
ed amongst public men, and be selected by 
the free and unbiassed suffrages of so many 
thousands of his countrymen to repi^ent 
their wishes, to watch over their interests,, 
and to protect their liberties, lie deemed the 
highest honour to which the citusen of a 
free state could aspire." 

The important debates, not already par- 
ticularized, in which he took j^art were, tbe 
conduct of the Duke of York ; Pariiamen- 
tary Privilege in the case of Sir Francis 
Burdett; the King's Illness and the Re- 
gency; the Catholic Question; tiie Alien. 
Bill; and the Persecution of the French Pro- 
testants. There were also other subjects^ 
which, though of less prominence, were 
well worthy of the attention he bestowed, 
in relation both to questions of foreign and 
domestic policy. We believe, indeed, that 
no collection of speeches can be found so 
interesting to the professional reader — par- 
ticulariy in the present day — as that of Sir 
Samuel Romilly. lliey extend over the 
period from 1806 to 1818 inclusive,, and 
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comprise every subject tSiiit deserves the 
considleration both of the practical and 
scientific Lawyer. They, also include most 
of the other questions which have agitated 
the public mind» not only during the time 
to whic^ they relate, bat in all times ; for it 
"Was not the character of Sir Samuel Ro- 
milly *s mind to exhaust itself on matters of 
a petty or mere passing nature. 

The perusal of any or all of these speeches 
ivill w^ rewaid the reader. They contain 
no needless amplifications for oratorical ef- 
fect — tiicy are full of important matter, 
fEMTcibly and eloquently stated — shewing 
great deptii^ of thought and nobleness of 
sentiment. Occasionally there axe passages 
of ^eat beauty as well as energy. Look- 
ing at th^n critically, it is always difficult 
to say whether they are not rather the 
spontaneoiy effect of natural sagacity and 
exalted feeling, than the result of study 
and premeditation. If they were the pro- 
duct of art, it was of the most consummate 
kind, for there is no trace of laborious 
effort, — no marks as it were of the scaffold- 
ing by which the structure was elevated. 
We see and admire the edifice, and it is 
only after repeated inspection that we ex- 
amine into the details c^ tiie skill and labor 
by mrhich tiie effect has been produced.* 

* Though somewhat out of its order, but 
for the conveuient subdivision of the matter, 
we subjoin a statement of the will of Sir Samuel, 
which was made in the year 1815, and to which 
he added eleven codicils. Ou the 9th October, 
1818, he wrote as follows : 
' " I am, at the present moment, of perfectly 
sound mind, and in full possession of all my 
faculties; but 1 am labouring under a most se- 
vere affliction, and I cannot recollect that in- 
sanity is amongst the evils which mental afflic- 
tions sometimes produce^ without observing to 
myself that that unhappy lot may possibly some- 
time be mine. If I ever shoula occome insane 
(which God forbid), it id my earnest wish, that 
while I continue in that state, the following 
bounties may be paid to different relations out 
of my income, during my life, and may be con- 
sidered as part of the expenditure which I cer- 
tainly should have made if I hod continued 
capable of managing my own affairs : — ^To my 
brother 150/. a year, and to my nephew Peter 
Roget 150/. a year." He gave also a variety 
of remembrances to relations and friends, and 
settlements and diseharres of debts. By 
particular bequests he left 10,000/. to his 
eldest daughter on her marriage. He gave 
an allowance of 400/. a year to his eldest 
son, at coUeffe, independently of the aHow- 
a&ce to a pnvate tutor. Or the papers he 
left behind him, he mentioned that he nad, at 
leisure moments, occupied his time in writing 
whal concemed'his life^ during the last twelve 



We were desiiDUs to have hiAded in thra^ 
paper ike jprqfessional, as well as the public, 
life of Sir Saiuuel Romilly; but weJiave 
been tempted to dwell at greater length 
than was intended on the latter part of the 
subj^t, and have not space at present to do 
justice to the former. We, tiierefcnre, re- 
serve it for a subsequent number. 
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STOLXV BILL* . 

Thb following case is one of considerable 
interest, as being new in most of its cir- 
cumstances. It will not admit of much ab- 
breviation, and the jadgment is fall of thooe 
sound common-sense views which distingoisk 
the present Chief Justice of the Common 
Pleas. 

^ This was an action of trover for a bank nost 
bill for 100/., indorsed in blank, which had 
been lost by the plaintiff, and had come to the 
hands of the defendant under the following 
circumstances : — ^About the middle of Septem- 
ber, 1829, the plaintiff was joumepng from 
Tonbridfi'e to London, with the bill in question 
deposited in a reticule which hung on her arm. 
On her arrival in Bridge Street,' Blackfriars^ 
she ^ot into a hackney coach^ and pMCeeded 
to a house in SmithiiMd, wlkere she flighted 
and had her luggage tiJcen in. Shortly after- 
wards she discovered that her retjciue had 
been left in the coach. Findinji^ that the coach 
was gonCji she, by the advice of a friend, went 

years, to the extent of three volumes, with & 
view to the instructive ^rusal of them by his 
children. He left, besides, some fragments, 
or materials, as he expresses it, on the criminal 
laws, and he recommended Mr. Whishaw to 
select for publication such parts of his ideas as 
might be fit to publish, or, in case of his de- 
clining to do so, to put them under the judg- 
ment of Mr. Brougham, of whom he spoke m 
high terms. He stated his intention to bring 
up his male offspring to his own profession 
at the Bar, or else to commercial pursuits ; 
in which latter case he should have consulted, 
himself, with his friends Mr. Baring and Mr. 
Sharps : and he thought that, in addition to the 
expense of the chUdrens* education, the sum 
of 6,000/. to each', was sufficient tp enable 
them to embark in trading concerns. He also 
recommended them to coxmect themselves 
with respectable commercial houses, in pre- 
ference to a junction with speculative ones* 
In the awful view he entertained of possible 
insanity, he mentioned the Marquis of Lans- 
downe and Mr. Whishaw as his committee. 
The Marquis, and Lord Holland, he appointed 
guardians to his children. 
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Ue Hadi^-Coach Office, in Essex Street, 
Strand, to inSlLe known her loss.. The people 
at the office told her she need not take any steps 
for the recovery of the hill -for three days, 
within which time they had no doubt that tne 



perhaps more likdr to be nft in the reticul^ 

which the plaintiff carried on her ann,. than 
ia the trunk. The question was fairly left for 
their consideration; as alscy whether the cir-' 
cumstances which led to the loss, were such 



reticide would be brougUt ^re. The plain- ^ as ordinarily might ha«e occurred. If the jury 
tiff» however, immediately caused hand^^^s, 
describing die property,.and olferinr a reward 
for its restoration, to be printed, and circulated 
at all the coach-stands ttnd adjacent public 
houses i and, on the 24tfa September, [caused 
an advertisement to the like effect to be in- 
serted in the Momihg Advertiser. Early on 
the morniijg of the 24th September, the bill' 
was presented at the banking-house of the de- 
fendant at Brighton, for the purpose of being 
cashed, by a person who waa a stranger to the 
defendant, and who stated tiiat de was on his 
way to Southampton and the Isle of Wight, 
when a clerk of the defendant gave cash for 
the bill, receiving the usual commission, with- 
\)ut making any inquiry of the person who pre- 
sented it beyond asking for his name and ad- 
dress, which he wrote upon the back of the bill, 
" Mr. W. Wilson, 16, Queen Street, Lincoln's 
Inn Fields," in a very illiterate style. This 
name and address was fictitious. Tlie cause 
was tried before Lord Chief Justioe Tindal, at 
the sittings at Guildhall, after the last term ; 
when it was objected, on the part of the de- 
fendant, that the plaintiff was not entitled to 
recover, inasmuch as she had not used due cau- 
tion in the conveyance of the bill, nor due 
diligence in making known her loss after it 
haohappened, for that the advertisement put 
into the Morxiing Advertiser on the same day 
that the bill was taken by the defendants, could 
not possibly have conveyed to them any notice 
of the loss. 

His lordship, however, left it to the jury to 
say— first, whether the plaintiff had used due 
and proper caution in her mode of conveying 
the bill ; secondly, whether she had exercised 
a proper* degree of diligence in the steps she 
haij taken to make known to the world her 
loss; thirdly, whether the defendant himself 
had exercised proper caution in receiving a 
bill of such large amount from a total stranger, 
without making some enquiry as to where he 
put up, or whether he was known to any per- 
son at Brighton. The jury, after a short con- 
sultation, returned a verdict fortheplcdntiff. 

On a motion for a new trial, TinM, L. C. J. 
said, — If any complaint had been made as to 
the mode in which the case was left to the jury, 
r should have been most anxious to have the 
case re-fConsidered : but I do not learn that 
there is any objection to the charge. I told 
the jury that there were three points for their 
consideration. The first point was, whether 
the plaintiff had used due care and caution in 
the conveyance of her property. It was 
slronely urged on the part of the defendant, 
that she took so little care, that the loss ought 
not to be charged upon him ; and that the note 
in question would have been safer in her trunk 
than in her reticule where she had deposited 
it. The -event- proved that it would have been 
so. I obscrvca to the jury, that the note was 



found there was no origiud want of care on 
the part of the plaintiff, then I told tibem they 
were to consider the second point, viz., whe- 
ther she had used due diligence in making* her 
loss known. That was theprindgfl point. It 
was insisted that the defendant ought to have 
advertised her loss. I told the jury, that al- 
thou|fh that might be a very gobd metitod of 
makmg known a Ums, yet that Aiere was no 
.law to compel a party to advertise ;t aad th«t: 
|the whole circumstances of the case must be 
impartially weighed, to ascertain whether the 
defendant had tairly and honestly used means 
to make public the loss Of the note. It ap- 
peiired that she went, by t&e advice of a fnend, 
to Essex Street, to the office of the commis- 
sioners of hackney coaches, wh^pe she was 
told, that she neea make no effort for three . 
days, as there was no doubt but that the lost . 
property wopld be brought there. Notwith- 
standing this> she caused hand-bills to be print- 
ed and lef^ at all the hackney-coach stands. It 
was for the jury to say, whether she had not 
done enough. The thnrd point left was, whe- 
ther there had been> any want of caotion on 
the part of the defendant in taking the note. . 
Upon this point it was contended that bankers 
could not, -under such circumstances, make 
minute inquiries without running tibie risk of 
giving offence to their customers. That would 
necessarily depend hpon the mode (Jf conduct- 
ing the enquiry. No honest man could ttd^e 
o&nce at being questioned with proper civili- 
ty. The defendant might, at all events, have 
asked the person who presented the not«i whe- 
ther or not he was known to anyone at Brighton. 
But, so far from making any such inquiry, he 
did not even ask at what inn he had put up. 
The individual wrote upon the back of the note 
a name and address which turned ouLJo be 
false. The hand-writing was not sucll afmight 
be supposed to be that of a man in a rank of 
life likely to have honestlyin his possession a 
note of so large a value. The note was handed 
up to the jury, and they were called upon to 
say, whether the appearance of the writing was 
not such as should Lave chsJlenged further en- 
ouiry. The whole case was one solely for the 
discretion of the Jury. I am not disposed to 
say that there ought to be a new trial. Strange 
V. JFignqf, 4 M. and P. 470. 



PROPOSED ALTERATIONS IN THK 
ECCLESIASTICAL LAW. 

Having noticed in tiie last number (p. 373, 
caU'^), the proposed . improvementa in the 
constitution of the Ecxlesiastical Courts, 
and referring to the Monthly Record for 
the details, we proceed to notice, - • -•' 



where Goiuidered 

Provincial CdUrte. 



Propdsed AUerutiong tn the EccUkiastih^l Ijtw. 

IJ. The fdtermHJima In nttamentafj Lmh. 

The Commifleionere recommend that there 
should be the sam^ Bolemnities for wills dis- 
posing of all kinds of pwperty, whether real, 
personal, or otherwise. 

And that in case of dispute, a trial of tM 
question^ before a jury, should take pbce in 
^ eourt where it apses, ot before a oom- 
n&oo law judge« if the parties require it. 

The introductioii of proof by viva voce 
erideHo^ under certain restrictions, is idso 
held to be necessary, to complete the pino* 
posed unpfoivements. 

The deposidiiln of witnesses is neatt sug- 
gested to be taken under a commisaon, 
either by consent of the parties,^ all cases, 
or tritfaodt 9uch ooment, if the witnesses be 
abroad* or unable to traif el. 

The CoiQmissionerB then recommend, that 
Ike statute of frauds shovdd be applied to all 
kinds of property ; redudng the number of 
witnesses to two. 

Amongst the reatt>ns assigned for these 
alterations are the following i 

That the law as to the attestation of wills, 
will be thus assimilated to the cases of other 
inatitunentB. That the vtlne of perM>&al 
prc^[»erty will be increased. That the fonnal 
execution, in all cftses, will be conducive to 
greater care. That litigation, as to iitiper- 
fisct pi^p^xs, will be prevented ; other sources 
of dispute diminished; and the intentions 
of t^tatoTB less likely to be defeated. 

* Witii respect to the reentry of wills, it 
is proposed that the Diocesan Courts should 
transmit all original tnUs to the Pn)vincial 
H^stries. And that evidence of the death 
of the testator, or intestate, and t^ace of 
burial, should be obl^ed at tl^ time, 
Qzdier to prevent fixture disputes.^ 
Improvements in the Pk^aK>gative 
are next pointed out* 
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///. 0/ Matrimamal Smt9, 

These are recommended, from th^ir great 
importance, to be adjudicated in the Pro^ 
vincial Ck>urt8 only, where the greater ex- 
perience of the judges and practitioners, will 
cause the law to be administered with less 
probability of error. 

bi this branch of cases, the expediency 
of trial by jury is also enforced, under cer- 
tain limitations of a stricter kind t^ian in 
testamentary questions. The Ecclesiastical 
Judge is proposed-, in all dases of this na- 
ture, to possess the pov^er of directing an 
issue . to trj^ the question at nt$i priag. 

The Commissioncrir al&o recommend, thsit 
ttie resort to a trial by jury b^ bad in all 



IV, As to Churchwardens, 

^ Where a parish refuses or neglects to 
choqpe a churchwarden, it is recommended 
that the quartet sessions should have tile 
power to appoint* and also, if the churcdi* 
wardens misconduct themselves, to, remove 
them, and appoint others for the remaimdeC 
of the year. 

V, 0/ Church-mer. 

The Commissioners stig^st sevelral alter- 
ations for effecting th^ follo\^ing objects : 

. 1st. Por upholding the churches axid^ 
chapels of the realm, and proviiding thefxi 
with all things neceesarj^ for the' decent' 
performance of diviiie' service. 

2dly. For defraying the expenses by jiist 
and equal assessments. 

3dly. For prc^ding an easy and econo- 
mical mode of recovering rates.' 

4thly. For setting at rest many dbulitfti* 
questions, at present leading to litiga^on, 
, and producing discontent. 

They propose, that' it should be liiade 
imperative on the churfchwardensi within a^ 
certain period after their appointment, to 
submit to vestry an estimate or the expenses' 
; to be incurred in the ensuing year, together 
with a detailed statement of tne itcmii. 
That if the vestry refiises tb make a fate, or 
make one for less than the churchwardens 
require, it shall be competent for the 
churchwardens, or either of them, tb appeal 
to the next quarter sessions, who shall have 
power to make a rate, or to confirm the rate,, 
or to increase the amount thereof to any 
sum not exceeding the churchwardens^ es- 
timate. So also when any rate is made by 
vestry, it shall be competent to any parish-' 
ioner to appeal to the quarter sessions, for 
the purpose of having the rate quashed or 
modified. Tliis power, fhey thixik, will be 
advantageously exercised by the quarter 
sessions. .... 

And they therefore recommend^ that att 
appeals against church rates be made to the 
quarter sessions for the county in which the 
parish for which the rate is made is sithflite ; 
and that all appeals against rates made for 
parishes within cities or' townd which are 
counties, should (except from parishes with- 
in London) be to the nearest quarter ses- 
sions for the county. 

If still further measures should be deemieil 
requisite, the bishop or archdeacon may be 
empowered, in cases of necessity, to cau^ 
an estimate to be prepared, and by the 
churchwardens- submitted to the vestiy, 
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with a sinnnr appeal to the quarter ses- 



sions. 

Church rates should, for the future, be 
made upon the same assessment, and en- 
forced by the same means and remedies, as 
are now applicable by law to poor ratesw 

They also think it would be advisable to 
assimilate churchwardens in all these res" 
pects to overseers of the poor, in regard to 
their accounts. 

VI. Of Church Seate. 

That in future no fisunilties shall be grant- 
ed, permanently, annexing to any messuage 
a pew in the church or chancel. 

That a commission shall issue in each 
diocese, directed to the archdeacon, or rural 
deans, requiring them, in conjunction with 
two other individuals, to make a full inves- 
tigation as to the pews and seats claimed to 
be held in each parish church or chapel, by 
faculty or prescription ; that where such 
claims shall be established to the satisfaction 
of the commissioners, a record of the same, 
to be kept in the registry of the diocese, 
should be made. The Commissioners think 
it extremely desirable that all claims^ where- 
no faculty or legal prescription exists, should 
be finally extinguished ; but they feel con- 
siderable difficulty in suggesting measures 
to effect that end. When persons claiming 
i^uch rights declii^ to come forward before 
the Commissioners to establish them, they 
see no hardship in precluding them from 
asserting a title hereafter ; but more doubt 
may be entertained as to the course fit to be 
pursued where the claim is asserted, but re- 
jected by the Commissioners. 

The right of placing the parishioners in 
the first instance will then remain with the 
churchwardens; by their authority quiet 
possession will be insured, until a change of 
circumstances shall require some alteration 
for the benefit of the parishioners ; and it is 
proposed that the archdeacon should be in- 
vested with authority finally to regulate the 
right of sitting in all pews and seats not 
held by fJEunilty or prescription. 

"Where it may be expedient to repair, en- 
laige^ or rebuild the church, it shall be 
com];)etent to the bishop pr archdeacon, to 
direct pews, though held by £eu:ulty or pre- 
acription, to be removed ; and on the church 
being restored, the owners of such pews 
shall be entitled to other pews in lieu there- 
of, as nearly as may be of the same size, and 
with the same convenience of situation. 

The Commissioners are also of opinion 
that great benefit would arise from extend- 
ing these arrangements to pews and seats 



in chanceU; and if this be done, ^be repan* 

tion of all seats not enjoyed by exclusiTe 
title would be a burden, to which' the pa- 
rishioners at laige would with justaee and 
, propriety be subjected. 

VII . Of DUapidtUione. 

Suits of this description to be exercised 
by the Provincial Courts, and civil suit mib« 
stituted for the present criminal form ; asui 
the defendant compelled by sequestration- to 
obey the orders of the Court. 

VIII. 0/ Sequeetratione. 

1.— Hiat the bishop shall in all cases 
nomihate the sequestrator; who shall not 
be a creditor, nor his attorney. 

2. — ^That a reasonable remuneration for 
the services of the sequestrator, and all ne- 
cessary expenses, shall be allowed. 

3. — That the sequestrBtor shall have 
power to compound for the tithes, for any 
period not exceeding twelve months ; pio* 
vided that the approbation of the bii^p be 
first obtained ; and so if the sequestratioift 
shall continue, from time to tame, with the 
like approbation. 

4. — ^Ihatthe sequestrator shall be enabled 
to sue, in any Court, for any tithes or any* 
compositions so made by him ; and, in case 
of tithes, when the amount is under ten 
pounds, that he may resort to the jari8dic-> 
tion of the magistrates, in the same man« 
ner, and under the same restrictions, as 
the incumbent himself ma} now lawfrdly 
do. 

5. — That at the end of every six montha, 
or within one month afterwards, the seques- 
trator shall render an account into the re- 
gistry of the bishop, to be there filed. Hiat 
this account may be objected to by the 
bishop, the creditor, or incumbent, as the 
case may be, and that proceedings for sucfa 
piurpose may be instituted in the Provincial 
Court ; the original account being then 
transmitted to the registry of that Court* 
and a copy preserved in the registry of the 
bishop. 

6. — ^That in all cases of sequestration^ 
the bishop shall have the riglit of nominating 
the curate. 

7. — That the salaries of all such curates 
shall be regulated by the provisionB of the 
statute, 57 Geo. III. c. 99 ; save that, for 
this purpose, all incumbents shall be pre- 
sumed to have been in possession of &eir 
benefices since the 1 st day of January, 1813* 

8.—- That in all cases of sequestration^ 
the bishop shall have the power of summa* 
rily, and without appeal, removing the 
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cunUe or seqnettratpr, and i^ipoiiitmg ano* 
tlier in his room. 

9. — ^That two aeqnestrationB for debt shall 
not ifisue together; but that, in such cases, 
mrhen a second writ comes to the registry, 
a note shall be made thereof, and priority 
as to time reserved to it. Any creditor 
bringing a second or further writ shall be 
entitled to call for an account from the se- 
questrator previously appointed, and may 
offer objectiona to the same* 

10^ — ^lliat every sequestratian shall be 
duly returned into Ck>urt. 

1 1 . — That in all cases where sequestra- 
tions are issued under the provisions of the 
statute of the 57th Geo. III. c. 99, the 
same shall suspend all prerious sequestra- 
tions ; and that, after defraying the expenses 
attendant on the sequestrations so issued 
under the said statute, the salaries in any 
manner due by law to the curates^ and the 
expenses of sustaining the parsonage house 
buildings, and otiier simihir charges, the 
dear balance shall be paid over to the per- 
son who under the previous sequestration 
would have been entitled thereto; and at 
the period when the sequestrations issued 
under the provisions of the said act cease 
in. any other way than by vacation of the 
benefice, the former sequestratiops ^hall re- 
Tive. 
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AKALTSIS OF A BILL VOR ABOLISBIKO TBX 
PUNISHMENT OF DBATH IN CERTAIN CASES, 
AND 8UB8T1TDTINO A LESSER PUNISHMENT 
IN LIEU THEREOF. 

Becitino that by an act jpassed in the seventh 
and eighth years of the remi of King George 
the Fourth, intituled, " An Act for consoli- 
dating and amending the Laws of England 
relative to Larceny, and other offences con- 
nected therewith/' it b amongst other things 
enacted, that if any person shall steal in any 
dweUing-house any chattel, money or valuable 
security, to the value in the whole of five 
pounds or more, everv such offender, being 
convicted thereof, shall suffer death as a felon ; 
and it is also bv the said Act enacted, that if 
any person shall steal any horse, mare, gelding, 
colt, or filly,^ or any bull, cow, ox, heifer, or 
fsif , or any ram, ewe, sheep, or lamb, or shall 
wilfully kill any of such cattle with indent to 
steal tne carcass or skin or any part of the 
cattle so killed, every such offender sludl be 
guilty of felony, and being convicted thereof 
jdiali suffer death as a femn ; and that hy an 
act passed in the ninth vear of the same reign, 
intituled* "An Act u>r consolidating and 
amending. the Laws in Irdand relative to hur- 
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ceny, and other offences connecte#cherewith,^ 
it is among other things enacted, that if any 
person shul steal in any dweUing-house any 
chattel, money or valuable security, to tiie 
value in the whole of five pounds or more, 
every such offender, bdng convicted thereof, 
shall suffer death as a felon ; and it is also by 
the said last mentioned act enacted, that if any 
person shall steal any horse, mare, gelding, 
colt, or filly, or any bull, cow, ox, steer, bid- 
lock, heifer or calf, or any ram, ewe, sheep, or 
lamb, or shall wilfully kill any of such cattle 
with intent to steal the carcass or skin or any 
part of the cattle so killed, ewry such offender 
shall be guilty of felony, and being conricted 
' thereof shall suffer death as a felon : 

And recitinflr that it is expedient that a lesser 
punishment than that of death should be pro- 
vided for the several offences hereinbefore spe- 
cified ; it is therefore proposed to be enacted, 
thatsomuchof eachof the said acts as inflicts the 
punishment of death upon persons convicted of 
any of the felonies hereinbefore specified, shall 
be and the same is hereby repealed $ and th at 
from and after the paainf uf this act, every 
person convicted of any of die felonies herein**- 
oefore specified, or or counselling, aiding or 
abetting the commission thereof, shall be 
liable, at the discretion of the Court, to be 
trumparted deyond the seae/ar life, wrfer enp 
term not ins than seven peon, or to be im-» 
prisoned, with or without hard labour, in the 
common gaol or house of correction, for any 
term not exceeding fitur years ; and it shau 
be lawful for the Court to order that the of- 
fender shall be kept in solitary confinement for 
such portion or portions of his imprisonment 
as to the Court shall seem meet. 



I 



ANALYSIS OP A BILL FOR AMBNOIMO THE LAWS 
RESPECTING THE ATTESTATION OF INSTRU- 
MENTS MAnS IN EXERCISE OF CERTAIIT 
POWERS OR TRUSTS IN UEBOS, WILLS, AND 
OTHER INSTRUMENTS. 

Reciting, that in the creation of powers, au- 
thorities and trusts, the same, or the power of 
consenting to or directing acts respecting the 
same, are mostly required to * be exercised by 
deeds or instrumtots executed by the donees 
thereof, and attested by one or iQore witness 
or witnesses ; and the mode of attestation viu 
ries in many cases : And that the substance of 
the requisition in such cases is the attesting by 
the witnesses of the execution of the instru- 
ment, and the frame of the attestation signed 
by the witnesses is merely form^ : And that 
the form of the attestation frequently, from ig- 
norance or inadvertence, has not contained ue 
full statement of the acts which the witnesses 
were required to attest ; whereby the titles of 
many purchasers, and of other persons claim- 
ing under such instruments, have been de- 
feated : And that it is expedient to prevent in 
future such deeds and instruments from beinr 
invalidated for want of a formal attestation ; n 
is therefore proposed to be enacted. That every 
deed or other instrument hereafter to be exe- 
cuted with the intent to exercise any power or 
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trust, or to ifefmfy tibe ooniefit or duration of 
any person whose consent or direction may be 
necessary to ic signified, slially if duly exe- 
cuted according to the power, and attested by 
the number of witnesses required by the power, 
although the attestation signed by the witness 
or witnesses shall not state the compliance 
with the terms of the power, be of the same 
validity and effect, andf no other, at law and 
in eauity, and proveable in like manner, aa if 
a full and proper memorandum of attestation 
had been subscribed by the witness or witnesses 
thereto in general terms, or merely e^qiressing 
the fact of one ceremony having been per- 
formed, without stadng the otha* or others, 
or whatever the form of the attestation may 
be, shall not exclude the. proof or the pre- 
sumption of the ceremonies to which the wit- 
nesses were required to subscribe, an attesta- 
tion having been actually performed. 

THE NEW BANKRUPTCY COURTS. 

As it now seema to be the general opi- 
nion of the profession and the pubHc, 
that there cannot be any necessity for 
a Court, consisting of four Judges, to pre- 
side in Bankruptcy, and as it seems pro- 
bable that the Court c^ Review will, if it is 
attempted to be continued in its present 
fenn, lose its cast, &om the non-attendance 
of tiie higher classes of the profession, and 
the want of business : as it would be much 
to be lamented that this Court and the bu- 
uness in bankruptoy should be transacted 
in a mere insolvent court, and be attended 
with all the evil with which inferior prac- 
tice is accompanied : and as, if it should be 
deemed expedient thattiie business in bank- 
roptcy should be so adlninistered, it seems 
difficult to suppose that such a Court should 
be supported at the expense of 1 2,000/. a- 
year out of bankrupts' estates—the question 
is, assuming that tiie opinion is well found- 
ed, what is wise to be done ? 

Without kx^cing back, except for the 
purpose of seeing what plan ought to be 
adopted; without enquiring whether the 
formation of this tribunal was not hastily 
sanctioned, upon an erroneous supposition-^ 
whether a machine has not been applied 
without a due consideration of t^ weight 
to be moved — a large piece of artillery to 
kill a fly ? — without enquiring whether the 
advisers of such a measure were not hurried 
away by a zeal for reform, occasioned, pos- 
sibly, to a certain extent, by the injudicious 
resutance which for years has been opposed 
to all improvement, let us, if the Court has 
been formed iqx>n an erroneous principle, 
oonnder, before tiie' error is sanctioned by 
time, before any^ vested interests are cre- 
ated, ho^W' it may be rectified. 



Witii tiiis feeling the foilowing enqttiriee 
are subjoined. 

Qv. 1. — Will it be expedient, to assimi- 
late the London and Country prai^tiee, and 
to prevent tiie evil of affidavits on petitionB, 
that the Judges should go circuits. 

Ok. 2. — Will not the appeals marewmet 
from tiie conffict of opinion attendant lapijfn. 
a tribunal of four Judges ? 

Qk. 3. — Is it expedient that the Come of 
Review should consist oiily of two Judges, 
and that to the other two Judges the super- 
intendence over all assignees and asrignees' 
accounts should be entrusted ? 

Would not this render the whole expense 
of official assignees, which, it, is supj^oeed, 
will at least be 30,000/. anntially, unneces- 
sary? 

Q». 4. — Is it expedieiit tiiat one of tiie 
Judges should bef appointed Accoonfant- 
General in Bankmptey, and another of ^e^ 
Judges a Commissioner to superintend as- 
signees? 

Qk. 5. — ^Will it be expedieiit that one 
Judge should sit one day in each week witii^ 
the Vice Chancellor; and timt, in cases of 
necessity, eitiier dkould adt separately ? 

Would not this secure uninterrupted 1>ti«^ 
siness, with the best professional assistance? 

Qu. 6.— Will it be expedient that the 
majority in number and value of the credi- 
tors of any debtor should h^ve the power tot 
compel the whole body of creditors to con- 
sent to a composition ? 

On March 8, 1826, a letter was publish- 
ed, containing tiie followihg extract : — " A 
bSl is now in progress through pailiaihent, 
brought in by Henry Bright, Bsq., member 
for Bristol, the object of which is to fecili- 
tate settiements between debtor and credi- 
tor, by deed of asdgnment in trtist. Onder 
the existing laws, a debtor assigning Iub' 
property, commits an act of bankruptcyj^ 
and exposes himself to the apen&m of m 
commission of l^inkmpt, which may bfe takm 
out by any adverse cr^tor, to tibe piejtidiee 
of the debtor and the other creditors.' It is 
one of the objects of this bUl to remove this 
impediment, and also to xnske the consent 
of a certain portion of the creditors binding 
on the whde. It is importbat also that 
the act should embrace tiie power of appeal 
by trustees, debtors^ and cvediton, to-tii^ 
Court of Chancery, by petition in a sum- 
mary way for prompt decision* as under the 
bankrupt laws." 

Qu. 7. — Supposing it to be expedient 
that a minority in number and vtdue of s 
body of creditors should ha;ve powes to oon* 
tn>l the whole bodf , v^uU it be espetfient 
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that the Court of Review should have the 
same jurisdictiofi in caaes of such composi- 
tion3» as is now exercised on petitions in 
hankntptcy? 

Qu. .8.— Is it expedient that the Lend 
Chancellor should have the power to refer to 
the Court of Review questions upon petitions 
in lunacy, subject to an appeal to the Lord 
Chancellor ? 

Qv. 9. — Is it expedient that the Court of 
Revieiw should have jurisdiction by petition, 
in queaticniB of partiierBhip accounts ? 

Amicus CvaiiB. 



ON THE EXPEDIENCY OF A GENERAL 

REGISTRY. 

No. III. 



Had the spirit which dictated the framing of 
the bills for abolishing fines and recoveries and 
the limitation of actions^ presided over the 
labours of the commissioners who prepared 
the RejB^istration Bill^ we should not now be 
discussmg' so crude a measure. Further, had 
the evils been one-tenth so great as described 
by the commissioners, their first measure ought 
to have been a bill for quieting tides, and for 
this they have offered a precedent in several 
clauses of the ^es and recoveries bill, of which 
I shall speak hereafter. Let us now consider 
the general registration as established, when the 
conuhissioners promise a great degree of secu- 
rity Upon conlplianc^ with the following^ requi- ^ 
sites: — 

Ist. The entry of a eavtai. 
2d. A search. 

dd. The registry of the conveyance. 
These acts being done by the parties, they 
have a tolerable certaihtv, 90 fur as regarJu 
ihemseleeSf that neither wul they lose the estate, 
nor be put to any expense or trouble respect- 
ingit. 

To compleat the security that the registry 
will afford, the office has to be answerable — 

Ist. That the caveat be properly entered and 
indexed. 

2d. That the search has been accurate. 
3d. That the conveyance or other deed has 
been entered in the several indexes. 

4th. That the copy registered is a true copy. 
These being done, tne purchaser may be 
sure that he cannot lose the estate, nor be put 
to any subsequent, trouble or expense respect- 
ing it, if there be no flaw or mistake in tiie 
structure of the conveyance. 

These formalities are essential to obtain- 
ing all the protection that tiie register afiords. 
The commissioners say they are rimple, and can 
easily be complied with ; and they are certainly 
essential, because, without them, a risk of loss 
is incurred. Seventy thousand conveyance and 
lAortgage transactions, besides a multitude of 
Wills, judgments, and other securities, in each 
year, havmg gone through this ordeal, will not 
be Ihible to be impeached. Ten thousand soli- 



citorli have only X6 lelun that otiier new forms 
are necessary, and they will of course be com- 
plied with ;— and in order to make the phm 
work, and that the register may not be con- 
sidered as an expensive incumbrance, the 
country solicitors, who at present have no- 
bttainess done in London but through their 
agents, will change their habits at once, and 
correspond directly with the register office, 
contrary to the practice of the Irish and Scotch, 
who always employ their agents, though it 
might be a considerable saving to their clients 
to apply to the register offices direct. A mul- 
tituae of clerks have onlj to become acquaint- 
ed, by practice, with their duties. 

Such is the reasoning of the commissioners, 
when a change of such magnitude is contem- 
plated. In order to become effectual, the 
habits of all the professional men must be 
changed; but how can this be expected at- 
once of a class of persons who are said to be 
interestedly hostile, particulariy ^en an op-* 
portunity is afforded them of honestiy advising 
their chents not to register, as it is not essen* 
tial to the validity of transactions between 
themselves. Are the commissioners in earnest 
when they say, that as confidence is reposed at 
present, there will be no change for the worse, 
if parties continue to place the same confidence 
in each other? As if it were not the founda- 
tion of their whole argument, that oonfidence 
is pernicious and ought to be abolished : how 
then can they honestly contemplate its con- 
tinuance along with their cumbrous registry ? 
Is the expense of the establishment of the 
remtry and its officers an immitigated good, 
to t)e wished for, independent of its being the 
sole mode of conveyance? Is it really con- 
sistent with right reason, that whilst you are 
contemplating such an establishment, you also 
contemplate the possibility of its not being 
used ? Is the confidence now placed in eacn 
other any thing like that which offers a pre- 
mium to every one to cheat ? At present a per- 
son cannot be sure that there are not other 
deeds; with a registry he will have certain 
means of security ; but it is so ftamed as to 
give the specious man a prospective oppor- 
tunity of committing a mud, or rather to 
offer him an inducement, by requesting that 
confidence may be placed in him, and uen he 
defeats his own act by a prior registry. At 
present the fraud is committ^ upon tne se- 
cond incumbrancer— with a register it will be 
the first incumbrancer who will suffer. At 
present a penon may lose beeause a prior 
transaction has not been disclosed — ^with a 
registry it is the prior transaction which will 
be deteated, in conseouence of confidence 
being placed in the venaor. Is thel^ nb dif- 
ference between holding out a premium or ad- 
vantage for a man to commit a fraud nj^n the 
first man with whom he deals, and the case of 
a distressed man, mribo, after having given a 
valid securit)iv becomes more embarrassed— is 
put upon his shifts, and represents to a sec0nd 
mcumbrancer that he will have priority as the 
first ? The latter case is certainly venial com- 
pared to the first ; because it would not be dis- 
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trcM which ivoidd, in the first instance, mdnec 
a man to contemplate the fraud; the distress 
may be an excuse, but it can only be so for the 
second transaction. 

The commissioners also expect that the soli- 
citors should send their deeds direct to the 
re^riflter office, and make their enquiries and 
enter the enffent* only through the office. The 
practice in Ireland and Scotland being the 
reverse, and each solicitor having his agent, to 
\vhom he refers all his business to be done in 
London, there can be no doubt that this prac- 
tice will continue. On this feeble hope it is 
that the commissioners rely that the expense 
will not be much increased. The expense, we 
ipay assume, will be greater permenenfly. In 
addition to tlie expense for registering, the 
trouble of a double system will be very great 
imtil all the property of the kingdom becomes 
registered. 

. But we now come to the dangers to be in- 
ciirred by every deed—- bv every transaction 
relating to property. That these may be pro- 
perly appreciated---and to shew how the sim- 
jdest form maj be omitted, we have only to 
refer to the litinition and expense which have 
been produced by the omission of the most 
simple form. \ 

1st. An annual indemnity bill is passed, for 
the express purpose of reheving agunst the 
omission of doing certain acts required by 
persons in office. 

2d. The omission of some of the formalities 
r^cj^uired by the statute of wills, has been a 
fhutfy source of expense and loss of pro- 
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per^. 

3a. The omission to observe the formalities 
required in the attestation of the execution of 
powers. 

4th. The want of a surrender to the uses of 
a will of copyholds, which, though very sim- 
ple, has been thought worthy of an act of par- 
liament to supply it. 

6th. The omission of enrollment, or some 
other formality, in annuity deeds. 

6th. The various discrc^ndes bet^vcen dif. 
ferent parts of a fine, &c. for recovery, causing 
so many applications to the Court for amend- 
ment. 

With the register we can have no act to in- 
demnify, because the rights of third parties 
would be aflTectcd. We cannot apply to any 
Court to amend: in fact, an omission or error 
would be irretrierable.^It seems to be assum- 
ed, because the parties are to be indemnified if 
they lose their estate or security by any mistake 
^ the register office, they wiU not be injured. 
But does it not often happen that no money 
would be considered as a recompense by a 
person for the loss of an estate, which alone 
ms the object at which he aimed? The anxiety 
^ mind, anditrouble, which a knowledge of 
Havmg taken a defective security irill occasion, 
cannot be reeved by a mortgagee being paid 
his naoney after a tedious inves^ation, only to 
DC closed by an enquiry in the courts of law 

A. 



B0LL8. 
▼ENDOB AND PURCHA8KR. — NOTICS. 

Persoiu ht^dltkg under a ietue, hmfing' «i- 

tered into a treaty for an underieaee^ the 

original lease was perused hy the soUekor 

for the purchaser^ and a contract hatting- 

Seen entered into, he took possession^ but 

sufisequentfjf refused to complete the con- 

tract, alleging, that there tras a covenant 

in the lease of which he had not had notice r 

but the Court heldy that it urns the dutw oJT 

the purohmser to inform himself of the eot^ 

tents of the tease, and that from the em- 

denee it was to be presumed that he hnd^ 

done so / and if he had not, it teas m^ 

from a trant of due ttiH fence on his partg 

and the Court decreed specific petforsn-^ 
once. ^ M- ^ 

This was a question whether a purchaser of 
an interest in a leasehold pxx>perty could oudii* 
tain an objection to perform the contract, on 
the ground of a covenant in the lease which 
might prejudice the property, although hehad^ 
and that after the lease was seen by his soli^ 
citor, entered into possession* 

On the 23d of April, 1830, the parties en- 
tered into a treaty for a lease j and having 
agreed upon terms, they were reduced into 
writmg, m the shape of a letter from the de- 
fendant to the plwntiffii, thu8„ 

" To Messrs. Godfrey and Cosser. 
'' Gentlemen,, 

the Bridge Road, Lambeth, lately occupied by 
Andrew Cesser, at the rent of 100/. per ux^ 
num, with 150/. premium, for the whole term 
you hold the same short often days;, and also 
to take a small portion of ground where part 
of the shop stands belonging to Mr. Godfrey, 
at //.per annum rent, to commence Midsum- 
m^day next. Charles CoUngc." 

The ^ defendant then took possession, and 
some tinae afterwards a draft of a lease waa 
sent to his solicitor, containing the same co- 
venants as the vendors were uudej: in the 
lease from their lessor, and amongst them the 
foUowing : ''And shall and ^vill, at the expira- 
tion or other determination of the said term 
hereby granted, leave, surrender, and yield up 
all and singular the premises hereby demised 
or expressed and intended so to be, and evtry 
part thereof, with their appurtenances, toge- 
ther with all marble and other chimney-pieces, 
or mantle-pieces, hearths, stones, covings, 
jambs, slabs, sash-windows,- and other "win- 
dows, casements, window-shutters, doots, 
locks, keys, bolts, bars, and fastenings 
whatsoever, water-closete, and things therSo 
belongmg, and all wwnscoats, partitions, 
shelves, dressers, and drains, and also all new 
erections, structures, and improvements, and 

V 1??®^ ^^^ ^^^^ ^^ fastened, or whi6h 
sMl be fixed or fastened to the premises here- 
by demised, at any time during the sud term 
hereby granted, weU and suffiSently repaired, 
upheld, pamted, maintained, and kept/*^ The 
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defendant's solicitor added aa exception to 
this covenant in fa?our of the defendant, of the 
macliinery, fixtures, and implements that then 
were, or thereafter should be, set up, fixed, or 
fastened to the premises, or any part thereof. 
The plaintiffs thereupon filed their bill a^nst 
the defendant for the specific performance of 
hia contract; and the defendant, by his answer, 
set up as an objection, that the covenant in 
^e lease would preclude the remo?al of ma- 
chinery. A witness on the part of the plain- 
tififs proved, that before the 23d of April, 1830, 
one of the plaintiffs and defendant called upon 
him, and the latter then desired that no tune 
might be lost ia making an abstract of the 
lease, and that the witness would take the 
lease and accompany him to his solicitor, that 
he might peruse and inspect the same, in order 
that he, the defendant^ might have early pos- 
aession. The witness accordingly accompa- 
nied the defendant with the lease^ which the 
defendant's solicitor then perused. 

The Mftster uf the Hotie sud, that it was 
incumbent on the defendant to inform himself 
of the contents of the lease ; and having en- 
tered into possession, he must suffer for his 
own neglect, if he had not done so ; but there 
was evidence in the cause that the lease had 
been she\^ai to the solicitor of the defendant, 
and from which it was a fair inference and 
presumption that he knew the contents of the 
lease, and that, at all evcQts, he might have 
obt^ned that knowledge with due diligence. — 
Coeser v. Colinge, 5 April, 1832. M. R. 
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IIABSAS COUP OS. — ATTACH AfENT OF PRIVI- 
LCGB. — COMMITTITUR. 

j^fter the iafise of nine term it is toe tatet^ 
^ vbfect that apertff m custody for non-pay- 
ment of poor rates has been charg'ed and 
detained on an attachment of primtege^ 
without leave of the Court or a Judge. 
' Where a defendant is' committed under a 
habeas corpus to the custody <^ the marshal, 
it ia not necessary to enter a committitur 
piece on thejuilgment roll, 

Thesi^er shewed cause against a rule for 
discharging a defendant out of the custody of 
the marshal. The afiidavit on which the ap- 
plication was founded stated, that the defendimt 
was in custody of the gaoler of the county of 
Susses, on a commitment for. non-p^ment 
of poor rates. On the 4th of May, 1829, the 
defendant issued an attachment of privilege 
M^unst him for 207. Upon that attachment 
the defendant was charged and detained, with- 
out leave of the Court, or of a Judge. The 
plaintiff then proceeded to judgment. On 
the 6th November, 1830, he caused the de- 
fendant to be brought np on a habeas corpus, 
and committed to the custody of the marshal, 
without a committitur piece being entered on 
the judgment roll. To these proceedings two 
objection^ were made ; first, that he had been 
originally charged in execation, on attwh- 
m^t of pmilege, without leave of theCourt, or 



of a Judge ,- and, secondly, that he was after- 
wards committed to the custody of a marshal, 
without any committitur piece being entered 
on the iudgment-roll. As to the first irregu- 
larity, tiie objection comes too late. 

Littledale, J. — ^Yes, they are too late to make 
that objection. Go to the second. 

Thesiger, — ^It is not necessary that any com^ 
mittitur should ai^pgear on the judgment-roll. 
Mr. Tidd,b after stating the rule, which re- 
quires such an entry to be made in the case of 
prisoners already in custody of the marshal, 
says, ** But the rule does not extend to the 
case of a prisoner comuutted under a habeas 
corpus, in wluch no committitur piece was ever 
necessary." For the statement he cited 
Pitcher v. Faucett, T. 43. Geo. 3. K. B. and 
1 Chitty's Reports, 365. 

The above rule would onbr apply where a 
defendant was in custody of'^the marshal, al 
the suit of the judgment creditor. 

Archbold, contrh, cited Purdom v. Brock-' 
bridge^, as a case shewing the necessity of a 
committitur being eutered in all cases. Un^ 
less it was entered, ihe marshal had no autho^ 
rity to keep a party in custody. Cur adv. vuli, 
Ou the 19th of November, Uttlcdale, J. di- 
rected the clerk of the Treasury^ afid the bag 
bearer, to attend him in Court. 

Mr. Edge, the clerk of the treasury, accord- 
ingly appeared. He said he had been in his 
office fifty years, and it was his invariable 
practice to enter a committitur at the foot of 
the judgment-roll, it was the practice so to do 
before the rule, 41 Geo. 3. was made. He re- 
membered the case which gave rise to the 
rule. It was an application4o disdiaige & de- 
fendant out of custody, on the grouad of ^ 
Cf/mmittitur not having been entered during 
term. The rule theren>re was fnaned, giving 
the offices fomr days beyond the term, as a 
reasonable time. 

Mr. George Curtain, the bag bearer of the 
Treasury, the successor of Mr. Mitchell, who 
had held the same roffice for forty-one yean, 
stated that it was always his practice to euter a 
committitur piece, if a detaining creditor pro^ 
ceeded • to judgment and afteru^ards -charged 
the defendant in execution. But if he was 
detained at the suit of anoth.er p^rty, a coin- 
mittitur was not entered. He did not know 
why this distinction was made. If a defendant 
were in the custody of the warden of the 
Fleety and he were chso'ged in execution in Xh% 
custody of the marshal, a committitur would 
not be entered. All this vfaA according to the 
direction of Mn Mitchell. 

Littledale^ J. — ^The terms of the ride are, 
that " the committHur on every judgment ob. 
tained against a prisoaer in this Court slulll be 
filed with the derk of the dockets, oq dr be- 
fore the last day of the term, in wlUch tb^ 
prisoner is charged in execution, and the said 
clerk shall enter such committitur on the 
judgment roll, vrithin four days after the 
end of such term, exclusive of'^ the last day 

to Tid. Prac. 364. 9th ed. 
c 2 B. & C. 342. 
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jof Buch term, unleM tlie last day of the 
lour be a Suntkuf, and in that case mXhm 
JSlyb days next oner the end of such term; 
And in defeult thereof the prisoner shall be 
entitled to be discharged." It i^pears to 
me, from the terms of this rule, that it is 
confined to cases within the rule of the 
26 Geo. 3.^p which requires, that where a pri- 
soner is in the custody of the marshal, the 
plaintiff in the King's Bench shall proceed to 
trial, or final judgment, within three terms 
after the declaration delivered, and cause the 
defendant to be charged in execution within 
iwo terms after such trtul or judpient. This 
view Lb confirmed by what Mr. Edge and Mr. 
Cmrtain say. Conseauently it does not apply 
to those cases where nie party is not in custody 
of the marshal at the time judgment is obtained 
ui^ainst him. Mr. Tidd« lays it down, " but 
this rule doee not extend to the case of a prir 
soner committed under a hubeae eorpue, in 
which no committUur mecQ was ev^r necessary. 
He cites Mr. Justice Bayley's judmeut in the 
case of /2. v. TAe SherfjBfk nf Middleeex, in 
.which Jie says, ''When the party is not in 
,the custody of the marshal, but is in the 
custody of the warden of the Fleet, and is 
brought up hjhttbeat cerput for the purpose of 
being removed. from the Fleet, in order to be 
charged in execution in the King's Bench, 
the course of proceeding is, that the party is 
brought to the Judge's cmunbers.and the Judge 
makes out the commiitiiur by kabeet eerpui; 
he is then carried with the habeae corpus to the 
King's Bench prison, and then it Lb not neces- 
.aaiT to make any entry of the commiiiitur," 
Taxing the whole together, I think it only ap- 
plies to those cases where a party is detained 
m the custody of the marshal, at the suit of 
the judgment creditor, when tiie judgment is 
obtained. A annmitiitur was not uerefore 
necessary to be entered. The rule most be 
discbaiged, but without costs. 

Ri4e discharged, without oosts.— (rssi/jRaii 
V. > November 17th, 1831, P. C. 
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'-Judge." It may be' qaesdoned who are to 
be oonsidered officers of the Court and 
officers of the Judges, according to the 
terms of this clause ? 



THS A&BITRATIOK BILL. 

The progress of thia measure seems sus- 
pended. It was ordered, aa we announced, 
for the third reading in the House of Com- 
mons on the 21st of March; since which 
day nothing further has been done upon it. 

The cases to which it applies, our readers 
will recollect, are those in which an action 
of account would lie; and there must be 
more than two items on each ude of the 
account, to enable either party to compel a 
reference. In case the parties do not agree 
on an arbitration, the Court, or a Judge, may 
appoint " an officer of the Court or [of the] 

« Tid. Pimc. d6a 9th ed. 
• 76. d64/9tll ed. 



COMMON LAW COURTS PROCESS BILL. 

The House of Lords has proceeded in 
committee on this bill, which, after some 
verbal amendments, was ordered to be 
printed. 



BANKRUPT ACT AMENDMENT BILL. 

» 

The committee has been again deferred. 



BANKRUPTCY COURT AND OPFICBRS. 

On the motion of the Solicited Geneiralr 
the following returns were ordered : — 

Of the duties performed by the present and 
former Secretaries o/Bankrttpts before the pass- 
ing of the act constituting a Court of Bank- 
ruptcy, and of the numl^r of hours in each 
day in which they were respectively engaged 
in the public duties of the office ; and also a 
return of the number of clerks and other 
officers employed in the Secretary's office be- 
fore and smce the passing of the act, and of 
the comparative attendance of the Secretary at 
his office before and since the passing of the 
act. 

Of the number and names of other offices or 

Sppointmenti held by the present or former 
ecretaries, while being Secretly of Bank^ 
rupts, or subsequently to their quitting that 
office, to which any of them may have been 
appointed by the Lord Chancellor. 

Of the hours of attendance of the last 
Deputjf Secretary of Bankrupts on the duties 
of nis office, and a specification of what such 
duties were. 

Of the number of Bankrupt PetUiims heard 
in Court by the Lord Chancellor and the Vice- 
Chancellor respectively during the years 1829, 
1830. and 1831. 
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LJW OF PROPEHTT AND CONVBYAHCtNO. 
TBU8TKI8.— APPOINTMENT. — LEASE. 

P. 316, anth. 

As a trustee cannot deal widi the trust pro- 
perty for his own benefit, there should be 
clear evidence that K, does not stand in that 
character. I therefore recommend him to exe- 
cute a deed of disclaimer, previously to the 
execution of the lease to him. A.!!. D. 



UFB BSTATB.— LIMITATIONS. P. 315, SUSt^, 

Presuming there are no words of inheritance 
in the limitation to the sons of B. G,, I i^ipre- 
hend the sons took in joint tenancy for life 
on^. A. H. D« 
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MARRXAOB 8BTTI*B||S|tT. P. 331, OHi^. 

The estate was bound by the marriage 
articles ; and presuming it was thereby stipu- 
lated that the deed of settlement should con- 
tain all powers usuaUv inserted in settlements 
of the like nature, — the power of sale reserved 
to the relea»eea to vMt by the deed of settle- 
ment, was authorised by the articles, and they 
can, by deed of appointment, make a good 
tiUe to the purchaser. A. H. D. 

COPTHOLD.^RBMBDT OF BBIB. P. 364. 

The heir of A. may proceed agunst the 
tenant on the rolls, |)y writ of rig^t dose,- in 
the Lord's Court. See Black. Comm. book 3. 
chi^. 10. If M. E. wishes to obtain informa- 
tion as to the mode of proceeding, he will find 
tfaAl a similar writ (that of AngeU v. Angell) 
was prosecuted in the Lambeth Manor Court 
about four years ago, and all the forms will be 
found entered on tne rolls of the manor. ' 

R.M. 



MORTOAGB BOHD.— BANKRUPT€T. P. 364. 

The mortgagee must prore under the com- 
mission for the amount due upon his bond, 
after deducting the proceeds of the sale, and 
share with the rest or the creditors. See 6th 
Geo. 4. c. 16. § 108, which is clearly appUc- 
Hble to the above case. R. M. 



COMMON LAW. 
FOWBB OP ATTORNBy. — RBVOCATION. P. 363. 

t 

I think that B, has power to revoke with- 
out the consent of A. After a dissolution of 
partnership, the rights of the partners respec- 
tively are then precisely equal; each may re- 
quire the whole concern to be wound up by a 
aale, and a dirision of the property. See Gow's 
Treat, on Pta^erriiip. "^ H. B. A. 

8BTTLBMBNT8. P. 363. 

If the house and shop are such tenements 
as that either of them, were the rents sufficient, 
would enable an occupier to gain a settlement, 
I think the pauper will gun one in this case. 

X. 



SBTTIiBllBirr CA8B. P. 363, tfJlli. 

I think that a settlement was gained in this 
case. See Rex v. North ColHns^ham, 1 B. & 
Ores. 578 ; Rex v. MaccieiJIelH, Mic. T. 1831, 
IL.O.; and itAT V. 5/Mfr, 4 B. & Cres. 90. 

X.D. 



STATDTB OF UMITATI0M8. P. 363. 

1. Where an agent has general authority from 
the principal, his signature would be a sufficient 
acknowledgment to prevent the operation of 
the statute. Also, where an agent has autho- 
rity to receive payment, his receipt is the re- 
ceipt of the principal. See 11 Mod. 88. See 
more on the rights and authorities of principals 
and agents, in Paley's Principal and Agent, by 
NeU Gow. 2d edit. H/B. A. 



2. Acts of pariiament, simihir to the 9lh Geo, 
4, are always constru^ strictly ; and I think 
no Conrt would decide ^t an agent may 
make his prindpal responsible, where it is ex> 

?essly enacted tnat the writing must be signed 
the party ehargeabie thereof , R, M . 



QUERIES. 



LAW OF PROPMMJY AN J} COVrSTANCtNG. 
COVBNANT TO LBTT A FIMB. 

A, J9. cuvenants for himself and for C. hb 
wife, and for his and her heirs, executors, and 
administrators, with Z. and his heirs, that they 
the said A. B., and C his wife, shaU and will, 
at the costs and charges of the said A, B,, as of 
Easter term next, or some subsequent term, 
acknowle«lge and levy one fine, IIlc. It appears 
that the fine levied to pass the interest of ^. M. 
and wife, pursuant to this covenant, was levied 
in the Hmiy term in which the conveyance 
was execute<l, and not in the Easter or subse- 
quent term, as covenanted. WiU the interest 
of A. B. and wife pass by such fine ? F. 



DBT18B. — ^ENTAIL. 

A. devised a freehold estate to F. and Z. 
and their heirs, to the use of the first son of 
B. for life ; remainder to the first and other 
sons of that son successively in tail ; remainder 
to the second son of B, in tail ; with remainder 
to C, D, in fee. B, had no son until two years 
after the death of the testator. That son is 
now living, and another son of B: is bom. 
What estate does the first son take? 

A. H. D. 



DEYI8B.— ^MPUCATXON. 

If a testator devises his estate to a stranger, 
after the death of his wife, will the wife' be 
entitled to take a life estete by implication ? or 
will the estate descend to the testator's heir 
during her life? whleh posinbly might have 
been his intention. D. D. 



BARON AVn FBMX. 

JIf. JF, entered into a contract for the pur- 
chase of certain premises, the property of 
7*. /^., representing herself to be a undow^ 
which, in the contract, she was described to 
be. No deposit was paid. An abstract of 
title was deUvered by the solicitor of T, L. to 
the solicitor of M, API, and of/prooed of hg 
him, Wthin a week of the time fixed for 
completing the purchase, Af, W, informed the 
solicitor of T, L,, that she refused to complete, 
alle^ng as a reason, that she could not get 
the money. M. W, being threatened with an 
action for damages for breach of contract, 
stated, ** It is us<3ess to sue me ; I am a mar- 
ried woman ; mv husband is in America ; bat 
I have not heara from him for sixteen years, 
and do not know whether he is dead or liv- 
ing." a. W. has resided for many years with 
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.her (ather. Fii^t, Conld an action lie sup- 
ported agunst her? or would her plea of qo- 
verture avul her? Secondly, if supported, 
M, H^. having accepted the title, would it be 
necessary at the trud to go into the title, or 
merely to prove its acceptance ? 

An Eaely Subscbibxr. 



LJW OF ATTORNEYS. 
ASSIQNMBMT OF ARTICLES. 

Is the execator of a deceased attorney bound 
to pay out of the testator's estate, the expenses 
of assigning over to a new master an articled 
clerk ? or is the clerk Cbeing of full tufe) alone 
liable to pay them ? No premium had been 
paid. 



TEU6TKB.' 



-DPP. 



Can a solicitor set off a sum of money re* 

reived by him on behalf of his client, a trustee, 

afuiuit the general bills of costs due from the 

client, the solicitor having notice of the trust ? 

An Occasional Svbscriber. 



COMMON LAW, 
GOO D Wl LL. — ASaiGNMBNT. 

A. assigns his lease and business to B. 
There was no covenant on the part of A. not 
to continue the same business ; and he has set 
up a factory adjoining the premises assigned 
to ^., and transacts business therein, \^^uld 
an action be available against A, ? R. C. B. 



uncbrtipicatbd bankrupt. 

Is an uncertificated bankrupt empowered to 
sue for a debt contracted subsequently to his 
bankruptcy ? ' H. B. A. 

IiiaACT DOTT. 

« 

M,, by his will, gave stock to A. and B., 
(the trustees of his will) upon such trusts as 
his niece 8. should appoint ; and in default of 
appointment, in trust to pay the dividends to 
i^for life, and after her decease to divide the 

Srincipal equally among her children. M, 
led ; and uterwardsi^., by deed, directed that 
A. and B. should transfer the stock into the 
names of herself and one of her sons, who 
should stand possessed thereof, upon euch 
trusts as she by deed or will should appoint : 
S. afterwards, by her will, in exercise of the 
power reserved to her bv the deed, appointed 
that the stock should l}e transferred to the 
trusteed named in her will, to become part of 
her residuary personal estate. S, died.' Is 
this fund liable to probate and legacy duty ? 
And if S, had died without other property suffi- 
cient to pay her debts, could this fund be made 
liable for tne payment of them I 

A Rbaoba. 



•siicotfr* 

A,, the patron and incumbent, conveys the 

advowson, subject to his life, to B. ; grants B. 

a lease of the tithes and glebe, and appmnts 

him curate. Is this a simoniacal transaction? 

COLONIAL MORTOAOB. — ^INTBRBSt. 

A, and B, wfere resident in the West Indies. 
A\ lent i?.'a sum of money, the repa3rment of 
which was secured by estates situate in Eng- 
land: no itientioil >vas made of the rate of 
interest. At what rate would it be computed, 
according to the English, cmt West Indian law^ 

R.S.H. 



MISCELLANEA. 



LORD CAltDEN. 

It is pleasantl]^ related of Earl Camden, that 
while dnief Justice, heing upon a visit to Lord 
Dacre, at Aveley, in ESaex, he walked t>ut 
with a gentleman, a very absent man, to a hill, 
at no great distance from the house, upon the 
top of which stood the stocks of the village. 
The Chief Justice sat down upon thedi ; and 
after a while, having a mind to know what the 
punishment was,' he asked his companion to 
open them, and put him' in. This bSing done, 
his friend took a book from his pocket, saun- 
tered on, and so completely forgot the Jud^^e, 
and his situation, that he returned to Lor4 
Dacre's. In the mean time, the Chief Jnllice 
being tired of the stocks^ tried in vain to re-, 
lease himself. Seeing acountryman pass by» 
he endeavoured to move lum to let bun oi^t ; 
but obtained nothing by hismodon. " No» 
no, old gentleman," siud the countryman* 
shaking his head, " you was not set there for 
nothingP^'andlefthim^ until he was released 
by a servant of the house, despatched in quest 
of him. Some time after, the Chief J.ustice 

E resided at a trial, in which a charge was 
rought against a ma^trate for false inmri^ 
sonment, and for setting in the stocks. The 
counsel for the magistrate, in his reply, made 
light of the charge, and more especiaUy setting 
in the stocks, which, he said, every body knew 
was no ' punishment at all. The Qiief Justice 
rose, and leaning over the bench, aaid, in a 
half whisper, " Brother, have you ever been ia 
the stocks?" '* Really, my Lord, never." 
" Then I have,'' said the Judge ; *' and I as* 
sure you, brother, it is no such trifle as you 
represent.** — Conve^anc/if^i Gmde^ p. 35. 

The first part of the story reminos us of the 
story told or an- eminent convmuoer, who hav- 
ing taken his first ride on the first horse he had 
ever bought, and having occasion to dismouiiV 
tied his horse to a gate, and walked back to 
his chambers, quite forgetful of his companaoft 
in hia ride. 
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LKTTftltS OJA HEfDEBBURG STUDENT, ON THE 

Juridical institutions of England. 



tSTTERTI. 

My dearest Frieiidii 
If my communicationa to you have been less 
firequent of late than they should have been, 
it IS because' my vhole soiil has been en- 
giuMWi inthe ^ttde«nMir ti»^ make tliem k^ 
£dum nMve iportlqr of jtumr atteodoft. I 
hti^ %eea biisy* all the winter ik the sti^dy 
0f tiid iftWi of tbis gtoRt country ; my lime 
has heen passed iA her Khraries, the doors 
6f wMeli she thio^rs aptn to all persons who 
ktioek at them -#idi ^rseverance. I shall 
hei^alter eommimicftte to yon the result of 
flqrJebems.^pewMyelabevate'it hi amove 
svUMtaatial Ibrm ; iMit I now wish to s^d 
yeo im adeonnt of s<Mne hghter matters that 
ktfre^feeently engaged- my attention. 

I have just returned from one of -tiie so-^ 
c^ed pheititi of Hhia eountry. By then is. 
josticG administered to the provinces of En- 
land and Wales ; and, as I have already de- 
scribed tlie Courts of the Metropolis, I shall 
90W give you sonie account of these of the 
mmmttj^ as it is eaUedr fi>C in England then 
is b«t one town pmr exceiUnee, Lomdonf^gll 
the oUier cities coming under the general 
denoimnation of cotudry, 

lliere are seven circuits in England and 
Wales^ Until very lately there were but 
six : tat hy a recent act[ «f p> rl iament th9 
local jindleticnis in Wales h&va been abo» 
lieiwd, and a eireuit subetituted in Iftiefa' 
l^ce, which is neariy on the footing of the 
English drcnits,— the plan of which ispret- 

NO. LXXIX. 



ty much as follows. The fifteen Judges, of 
the superior Courts of Common I^aw, that 
is, the King's Bench, Common Aeias, and 
Exchequer, meet together at particular tknes 
in the year, and, according to their seniority, 
severally choose one of'the' seven circuits as 
that which they vdU take, the Chief Justice 
of the Kihg's Bench having now the privi- 
lege of declining this additional labour alto- 
gether. Two Judges ace thus appointed 
for every circuit ; and this election is made 
every time they go. The same Judge fre- 
quently continues to go a particular circuit' 
for many years ; but it is more usual for them 
to change from time to time. Six of the 
circuits occlir only twice in a. year— at the 
commencement of the spring and at the end 
of the- summer* Tbe seventh, the Home 
Circuit, is made four times a-year. This 
last takes in most of the counties in the im- 
mediate neighbourhood of the metropolis;, 
and it is found necessary to hold fhe Cir- 
cuit Courts more frequently in these places, 
6n account of the greater quantiiy of crimi- 
nal matters in these places. The most marked 
difference exists, I am infonned, between 
the state of what lawyers call " t^c Imsiness'^ 
in different parts of the country. In many 
of the English towns, particularly those 
near'tiie manufiEu;turing districts, it is no 
unusual thing to see from 150 to 200 pri- 
soners, who are all to be tried for serious 
ofiTeilces, as all the minor criminal matters 
are disposed of by the magistrates at their 
quarter sessions ; while in many of the Welsh, 
counties there are rarely so many as ten. 
prisoners, sometimes not one. 

When the Judges are appointed^ public 
notice is given in' the government Gazette, 
that they will hold their sittings on certain 
fixed days in the county towns of their se- 
veral circuits, which they accordingly pro- 
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ceed to do. When there is much Inuineu 
to be dispatched, one of the Judges presides 
in the civil court for the disposal of that 
kind of business, and the other in the cri- 
minal court, always haying the advantage 
of ccmsulting eadk ottitr on tey point of 
difficulty whicb arises * in- their • respeolih^ 
courts. On all the English circuits both 
Judges go to all the towns; but on the new 
Wdsh circuits, one Judge proceeds through 
li^kith Waks;.and the other through Sputh 
Wales, and dispose severally both flf ithe 
civil and criminal business, (which latter^ as 
I have before said, is generally inoooaider- 
able,) and meet at Chester, which is the 
laigest and most important town on diat 
circuit, where they preside as on the English 
cuxniits* 

Not only have the provinces of Eng^d 
the advantage of having the Judges of the 
Superior Courts thus at their service, but 
they also enjoy the assistance of that part of 
the English bar which practises in the Courts 
of Common Law. At a former period, I 
understand that the members of the Chan- 
cery bar used also to " go drcuit," as it is 
called; but this has now £edlen a good deal 
into disuse, as few men of much business, 
belonging to the latter branch of thie pro- 
fession, flud time to leave town at these pe- 
riods. Every member, however, of the Com- 
mon Law bar attaijiwi himself to-one of the 
circuits, to whichhe generallyadheres through 
the whole of his professionid life, as he only 
^uhs it on being appointed Attorney or So- 
hdtor-General, or being created a Judge, 
or advanced to some other situation, incom- 
patible with his duties there. 

The institution of these circuits is en- 
titled in many respects to praise. Justice 
assumes its proper attitude, and appears at 
once witii the pomp, power, and dignity, 
which give it so much authority witii the 
vulgar, and with the superior talent and 
learning which stamp its value with the bet- 
ter class of society. A country town in the 
Assize is an interesting spectacle. It is a 
mixed scene of business and festivity. A 
large proportion of the principal land-owners 
and farmers are summoned to assist in the 
proceedings, either as grand, specikl, or 
common jurymen. The High Sheriff q|^ th6 
County iq;>pear8 in all his splendour t and 
tile Judges and Lawyers are the heroes of 
the day. Doubtiess to all important cases 
which arise in the country, these circuit- 
courts offer a £t tribunal. It is, however, 
to be lamented, that all the smaller civil 
matters must be tried by the same expensive 
machinery. I have considered this matter 



I in theory, and seen its actual opeiatioii id 
practice; and have no hesitation in 
tioning it as a great defect in the 
system of jurisprudence, that ^ere is no 
mode of di^sjng of the smaller matters, ex- 
cept Jry wsinvting^p tW frst oonits of the 
country. - IW locid -and- fetty courts are 
either iU conducted, or totdly onahle to 
hear and decide such matters. The-oonae- 
quence is^ that you constantiysee on drcint 
one of the first Juc^ges of the land, asairte d L 
by the leading counsel of London, tryio^ 
some paltry cause, the real matter of diqHite 
being some two or three pounds. Tlie ex^ 
pense is neariy the same, whatever be the 
subject of the action. This state of thiaga 
is obviously defective, and might be eaaly 
remedied. 

I think I have now given, you some 
idea of the object of my. last excursion. Re« 
member me to all the Brethren, moie par* 
ticularly to^ &c. &e. FarewelL 

Ever your 

# « # ^ • 
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BMXWXBS IXA8M. 

in a leaae of a pnblia4Kiiiat» a 
to take beer fiom tiie lessor haa baan. repaalt- 
edly heU t6 be hmik^ s^ hw^ aa Urn 
beer supplied is good, and of a marit at aMi^ 
quality; Hokombe v. Hemeom, S Camp. 3S1 ; 
Cooper V. I\Dibill, 3 Camp. 286 n.; see aldo 
Weav^ y. I\mntOB, 6 Taunt. IM; but it 
r.ppeMB by the foUewing caae» that if ^ 
lessor, after such a oofraaaat haa bee» 
entered into, sell his tiade» and Ae wft- 
dee remove two miles feom the piiUie* 
house, the covenant will no longar he. 




^ Hie wasee of a public-hoasa covenanted for 
himself, his executors and assigns, with his 
lessors (brewers), to take all his beer of theoi 
or their successors in their said trade, and the 
lessors sold the trade and the publtc-house^' 
with other prendses, to tlurd persons,^ wbo 
removed the plant, &c., to a fiSlaace of two 
miles, and thc^e carried pn the |>ttnness oC 
brewers. 

Lord Tenierden,' C. J., swd. that the cove*, 
nant whereof the , breach is insisted on as ia 
forfeiture, requires that the lessee should atalL 
times during the term purchase and tske of 
and from the lessors, their executors, admmjbi^ 
trators, or assigns, or thdr succeissors In the 
Uite pr present trade as bre^y^rs, all, fh^; beer, 
consumed on the premises. Now, whatever 
might have been the efiect of the'covenlMit i^ 
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tlw trade had mSXk been carried on by Fbyhp« 
and Maill (the lessors) or tkeir assups, it does 
Bot entitle the lessors of the plainCiff to recover 
In tills action ; for my opinion b that the trade 
formerly carried on by Philfips and MaUl has, 
by the events that have occurred, been ab- 
aofaiCe^pttt an end to and determined. It 
appears that Phillips and Mull assigned their 
pKnites and trade to Stanley and Uass, who 
Min assigned to Gakert and Company, and 
tSeae huter asaigMes removed the plant, &c. 
to a Instance of two miles, and converted the 
old premises to other purposes. Now I can't 
mdffstand what is meant by the assignment 
of a trade generally; and the asstgnmient of a 
trade in a particidar place, means the good- 
will of that trade. To that, I thinks the eove- 
oast in <{nestion must be held to apply, and 
Calvert and Go. have put an end to the trade 
the good'Will whereof was as^gned to them. 
The covenant^ also, must therefore be at an 
omI; and the lessors of the piamtiff cauiot 
ncover in tins deetment. 

Httj^, J.— It is not necessary to say whe- 
ther the coiraaht'in miestion did or did not 
run with tlM; land, but I tiiink that it would be 
very (fiOMlt to shew that the Mu^or of C^- 
gUUm v. PtttHmm, 10 East, 130, does not 
govern this case. As to the other point, I am 
of opuiion that the successora of any party in 
buauiess are they who carry on the same busi- 
ness in the same place. 

LUikdaie, J.— I am of the same opinion. 
The ksMNn of llw phustiff cannot maintun 
this action, nnfaos they an a as i g nft i s not only 
of the premises, but of the bomeaa ol PhiUip% 
Mid Sfaill, which the &cts show not tobo tbo 
ease. If, in rpwgmy. AHkmr^l & «tG. 410, 
the Biill had been reawved to anotiier plaee, I 
apprehend the covenant would not have been 
mUed; and in lijdhirif«9a V. G^pr#, 2 B. & 0. 
841, where the tenants and residents within a 
manor wen boond by custom to grind thdr 
aaalt at one or other of tsro nilla, and the lord 
nmoved one, it was heid^Aat the BMrt— was 
flMMBded» if not extinguishod.-— 1^ if. Od- 
f«f« V. ilM, 10 B. & G. M». 



THE REAL PROPERTY BILLS AND 
LEGISLATION. 



The inaccuracy with wluch acts of parliar 
ment are penned, has lonr ceased to be a sub- 
ject of astonishment to those who take an in- 
terest in tiie proceedings of the kgislatun. 
Nothing is mwe cobubou than to hear those 
who introduce a measure into parliament ob- 
serve, fluit it is only in the subsequent sesrions 
that they expect to bring it into as perfect a 
state as the matter is capafa^ of. The friends 
of good leglsktion have ridded to the practice 
as a necesoty which could not be' resisted ; and 
so habitoated have men's minds become to it, 
that what formerly was considered a discredit 
to^ any indiridual introducing a bUl inta par- 



,. liasMnt, is now scarcely looked ugon as an 
evil. For this inaccuracy various causes have 
been assigned ; want of time, want of expe- 
rience, and want of professional knowledge, 
have idl in their turns been made to account 
for the imperfect manner in which laws are 
ushered forth. That none of these causes af-. 
ford a satisftictory explanation is evident, when 
we consider, that bills are introduced by youog 
members, with plenty of time, and no lack of 
ability or knowledge ; by the most experienced 
in the practice ana routine of legislation i and 
by practical lawyers of the first eminence in. 
their profession. It is so rjrelv, at least, that 
itt these causes are combined, that to them 
also could not be attributed our practical want 
of skill in the frammg of laws^ and yet no. 
others have ever been put forth as an excuse. 
The art of law-making existing in this state of 
imperfection, sul)mitted to rather as on ajj- 
parently inseparable evil than from choice, it 
was vrith feelings of no slight satisfaction that 
we heard of Uie proposal of the commissioners, 
for enquiring into the law of real property, ti> 
frame a senes of bills for the amenaineat of. 
the law. We were not ignorant that the pow- 
ers of the commissioners were limited to en-- 
quiry, and reporting their siiargcstions; but 
when the most eminent men in England, peco-. 
liarly versed in the framing of instruments,- 
were understood to have given their minds to 
the composition of the new laws, we felt a firm 
conviction that this service would not have been, 
volunteered without as well a competency to 
the task, as a decided purfN^se id leave nothing, 
undone which should mti^ these laws at least 
perfect upon Uietr first iitroduction into par- 

fiaaaent. ' ii 

When the MUs were first printed^ we believe, 
that, in coinmoa with the public, we scarcely, 
read them over, so satiafiea were we, that not. 
only would the provisions be good, but that 
they would be drawn with such great care, thai 
no rair obiection could be taken lo the lan- 
gw^e. We were the more induced to. fonn 
this cniBion when we refiected that the biUs 
w^tdd be dnvwa by one member of the com^, 
misakm, panned by aHthorised men, revised by 
the drawer^ «nd finally read over and settled by . 
the commission in a body. No mistake or er- 
ror unfelt could escape such mi examination ; 
even an inadvertence must be certain of de- 
tectiim. The second edition of the bills ap- 
peared, and we feel we only speak the Lingua|^e 
of truth, that the confidence in the commis- 
aioners was unimpaired. ,. * , , 

Thethird edition, we must own, did shake our 
credulity a little, particularly as the bills had 
as yet endured no discussion whatever in par- 
miment, the discussion being reserved to a fu- 
ture atage. This circumstance first Caused an 
attention to be drawn more directly to the bills; 
but it was not until after repeated perusals that 
we could believe that, so bttk care had beea 
taken in the construction. We expected uui- 
fomuty in the mode of enacting, and in the 
language used : thebiUs testify not onlv that a 
great variety exists in the mode of wording the 
clauses, but also that some clauses have been 
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drawn by one, hsttf^en corrected by another, 
mid do not acem to have undergone the revi- 
sion of the drawer^ or of the whole of the com- 
mifttioners, so as to make the clanses consistent 
in themselves. So little attention had really 
been giTcn to the reVision, that in the second 
edition there is no notice of an act of parlia- 
ment for establisMogf a Conrt in Bankruptcy, 
which had been passed in the Interval between 
the first and second edition, and wliich made 
necessary a ^Cat many of the alterations in 
the thini edition. That this was not the entire 
effect of inadvertence (which would have'Mten 
sufficiently liable to reprehension, coming^ from 
the high qiiarter from which the bills emanate)* 
it may be instanced, that the bills had under- 
gime examination before the second edition^^ 
that the same bill appeared in the second edi- 
tion with a preamble, vHuch it had not upon 
its first appearance, lids preamble, also in 
itself a subject of animadversion, upon the 
third edition duappeared* : thus attesting the 
want of unanimity amongst the commissioners^' 
and also that the corrections of one cQd not 
undergo theTevision of the others. 

We apprehend that we are not singular in 
looking upon the bills as on the whole intended 
to be unirorm ; and therefore the commission- 
ers cannot be justified in using a variety of 
language in tiie description of the Mime subject 
matter, not to mention the ambiguity that 
must necessari^^ in some measure, be occa- 
sioned by such variety o£ description. We 
hme been told that we are not to expect ele- 
fliance of diction in- an act of parliament. 



Witlumt qnestioning i^ instice of this remark . ^tiko eiauaes are b«I aiieiwi In thethM edMtn^ 



Cthoughy as ^egance'leads to perspicuity, and 
that IS jK> much to be desired in all laws, we 
cannot yield our implicit anient), we may yet 
observe that several of the clauses are most 
awkwardly framed, even for lawyers ; that 
words are used in two different senses in the 
same line ; and that an' inaccuracy of expression 
is permitted, which, if it is reallv Consistent with 
the common rules of writing, is fittle less ob- 
jectionable thttn if it infringed the whole of 
these rules. 

We shall proceed to give a few Instances in 
proof of the assertions we have made^ and these 
Can only be considered as -specimens. Many 
more can be found. The following is a speci- 
men nf one of the chuses : 
• €wrtetyBHl, 1st clause.— "« Be it enacted, 
that when a htndand and his wife in her right, 
shall have been entitled to a rigiki of entry 

■ Curtesy, — Ist, \^thoat jn^amhle. 

2lnd, with. ♦. - 

3dVwithont. 
Dowcr,-^lst,"withont'. 

2nd,i^th. ^ 

dd, without. 
Idmit^tion of Actions, — Ist withoot, 

2nd, with. 

3d, 'Without. 
Inhertt8tnce,-^lst, without. ' 

^d,yith. 

3d; Without. 



in any tenements or ha^itameiita, and kn' 
hvsband would have been entitled to an es- 
tate therein as tenant by the cvattty of Edig^. 
landi if they or he had recovered possession 
thereof in /t€r lifethne, he shall be. entitled to 
an estate as tenant by the Curtesy of Englanfl, 
although such possession shall not .have ^ecat 
recovered, provided that such* tenemuita or 
hereditaments be reeoverdd in l^e time darng' 
which snch right xif entry aurjr be ettforoed.'' 

* The awkwardnesa of the pkraseolor? u'per- 
haps unparalleled. Asllie dower bill baa m 
similar provision, let us eontnst H wMi tiK 
above: 

'* And be it enacted, that when a hnsband akall 
have been entitled to a right of entry or actitm 
in any iami^ and hia mdoW shoidd be entitled 
to dowfu* #nt of the same, if he had recovered 
posseesvM thereof, she shall be entitled to 
deiwer out of the same, altiioogh her husband 
shall not have recovered .poasetekm ^ereof^ 
provided that such dower. be sued for in:dw 
time during which such right of entry «r mctwm 
might be enforced.'' 

The phraseology here is awkward, with Ibc^ 
she, his, and her ^ but yetit might pass. The 
clauaes should be cossCraated, because,, havisf 
the same object in view, a constatent scheaae cmk 
lenslation should not have offered tiie vKietur 
of expression as narked by the words in tbr 
claases in the bill, which are in Italics, par* 
ticidariy since the word aM>n hes heoi aadeii 
in the OHrd edition. 

Several other elansea are also open to obfetf^' ' 
thto; «Bditmaybeobaei^edAaaiAeob|ectieft» 



which uMlst he. avppoeed In have reeeiveii Hw 
moot mature eouidenlien of the suQioctp, 
tluMtgfa no dlMmsaioB has yet taken plaea iA 
pariiament. • 

Prnpetiff in land'n described in the difl^ecc^ 
Mils m a^'V8riety of vma, cnch descripthih 
meaning the aameideotiesi thing; as No. l.ia 
the foUowing instanoes nather meaaa mooe 
nor less than tho iescrifitiona in Nob. S,^4» 
5, 6* , • 

1. ** Tenementa ar heredilaaseiits^** in ftkn 
Curtesy Bill. 

^, ** Manors, mentng t »i and idl olher here- 
ditaments," in the Dower Bill* 

3. ^Manoff^ raesMiageB, AaAv aed AlK^r 
hereditaments i0iftert<M«^," in the Registration 
BiU. 

4. '* Manors, messuages, lands, tenements, 
and hereditaments of any tenure" in the Fines 
and Recoveries Bin. 

h. <^ Manors, meaiui^ee^ aiid another hg^ 
reditaments ^whatsoever, itdeller fiftehM «r 
t e^pyh^, •r' held at^m&u^ fa mtp other ar^ 
ikrr^," In the LieiitataNi ^AcAms KH. 
* 6. ''Manors, nfcsBttiffet, and oSh etherhoe^' 
dItamiMits,* whether freaiold orK:idpyliold, areC 
any OlAier tenvre, tmd whmhdr d^ w amdiHi er- 
eofiUng 10 eommn hw or meeotding'M the cm^ 
torn o/Gavelkikd, or Boroogh D^wA; or «mtr 
oth^euetom** in the Law of Inheriteaee BilL 

That these sevend descripttona dlreaean fhe 
idenlscal same thing, it may be observed diat 
tfae<b'di No. 1. declatcsahat the wovda '*ten<w 
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kta Iff heKtditom^i4»", aBbU not extend '' te 
tiie €ii9tofla of Gavelkindor Borough Bogliik, or 
Co any copyhidd or ciutomary heredltetaents i** 
iimftbf cst^Uiaiung tbttt wit&out.thkiimitatioo 
theee words would bare Wmpriiffid all lauded 
property whatsoeTer. 

And by clause 4 of the Dower Bill it it enact- 
ed, '*That up widow shall be entitled to dower 
QVt of any land which shaU have been abso* 
lately dim^sed of by her husband in hit life- 
tine, or by hia will, or nn^tr his h^nkruiH^ 
Ctiie lat^. word^ being, added in . the third 
e<htioo,, ^d it being oertainly iAa^urata to 
aaythata man i/Mr/N*t«f of his {anda und$rhk 

/a Mf. L9w<kf, MerUams Bill, claiMe d^ 
"That in every case descent shall be traced 
Irom the punshaser f and to the intent that the 
pedigr^ may never be carried, further 4>a€fc 
tlian.the circumftanees of the case sod the 
nature of the title shall require, the peivon }a$\ 
entitled to the land shall, for the purposes ^ 
this act, be considered to have been the puis 
chMer thereof, unless it shall be proved tliat 
be inherited the 4ame« in which case the miw 
eon from whom kit inhented the same shMl he 
considered to have be^ the purehatera uuleiR 
It shall be. prpved thiit he inherited the «ii|ie ; 
and in like, manner the Uut person from whom 
the land shall be proved Xo have been inherited, 
ehall, in every case, be considered to have oeen 
the purchaser, uhUh U sktiU he firwed ikii k^ 
inkarked 4he Mme" (so that the last, peffon 
nav not be the Inei perjen). 

In ihe Limitaliom i^ydeiwm Bill, daiwe 16» 
it lA eB^te4. <' that if, .at the time.at which tiie . 
right of Mfipengn. t<^ make an pntry or jdis« 
*^«Pi*^,X^H «"> •ctiQu to neeover mg hind or 
rent shall have first accrued, such person shall 
have been under any disability— #4rM person 
may make an entry or distress, or bring an ac« 
tion to jreoover ^iich land or rent, at any time 
within ten years after the time at which the 
person ta whom such right shall have aocmed, 
ahall l^are ceased to be under disability, or 
shall htfpe died:*' thus a person may bring an 
Action after his death. 

WeenterUun no feeling of hostility to the 
coomissiofM^ for whom every one who knows 
them has a great respect; one object alone has 
dictated these observations ; andfif, in pursuit of 

t« the bi]}s of the commissioners, let it be 
eoMshlered that th^ bills offered the best iflus- 
tration of the view ^ the eystem* to which we 
call the attention of the jwiliament and the 
country ; vicious, indeed, must that mode of 
legislatiofi he wMch eoidd have permitted so 
manv smomalies, in one series of biUs emanat* 
ing mim a body composed of the most emi- 
Bcnt iBfen in the countiy. A select committee 
aeema totkm teqnired to enquire if eonsiitency 
be not attainable in acl« of parliataent ; and n 
one acL should hereafter be made consbtent 
with another, some progress wiU have been 
made in Uf^hU^qp iHiieh camot bvt.l^, at 
no, distant period, to improvements which will 
produce laws xntelligil^le to all, and no longer 
euffer the reproach of requiring explanatory or 



aneAdatoiy enactments before they ean be put 
in execution. 
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LAWS OF FRANCE. 

No. n. 



EXOIBTKT Oy TtTLB ^BBD8. 

Accpwuwu to the plan announced on thq 
B ubj t^ t ol theee papers, we'praoeedto etete, 
bpixr'Mr. Okey'a fiook, Urn eAldi^ Imwn 
in Phmce as to a General Regietrjr — a sub- 
ject on which a Cknmnittee of the HouBe of 
Commoufl. ia now actively, engaged. Hie 
difference in Uie circumetanoee of France, 
'i^en compared with England, wiU of coura^ 
Vb tukea into cpaaideraticm in eatimatin^ 
the foree of the example whieh the fomer 
tottntry preientB. 

^. All real pro^rty, in France, is registered; 
ai^d whenever, it cnanges hands, with some few 
excfi^ons, as where a maforai^ has been fixea 
and il descends from father to son, a duty i^ 
|»ayahle upon the value : the duty, or droii d* 
enr^isirement, is one of the principal' sourcei^ 
of reveude to the country. 

llie law rebting to registry, vi France, is 
^.extensive to admit of any but a very gene* 
ntl notice in this work. 

Hie duties payable upon registry are either 

fced,..or ad ewervm: thd fixed, or certain 
ties, Binij)^ tB all Q^es and histruments which 
COiMBaii aeinar a debt, a discharge, the d^>osit 
or pajment dl money, the assignment or traha> 
fer of any property, nor the ysv/ruci or enjoy- 
ment of any property, either real or personid^ 
Examples oi this Duqr be given in aetes de nato- 
rUU^ m common certificates, those of life or 
resioence, acco^nt.books, bills of lading, a^ 
bointments of arbitrators, valuationa of ninu- 
ture. and the like. The ad valorem duty applies, 
on the other hand,' to all bonds or obligations, 
discharges, judgments, deposits, or releases of 
sums of- money, and for every d*ansfer of pro- 
perty, ust^ruct or enjoyment arising from real 
or personal property, and that whethex* between 
livmg persons or given after decease. This 
last auty is applicable to leases, ani&uity deeds, 
deeds of gift during lifetime, negotiable secui- 
rities, with'thB exception of bilk of exchange, 
p^ciei of assurance, copies of the judgments 
of civil and oommeroal couxtM^Jusiices de pai^l 
liwards, transfer of real property by sale, jmd 
iielike. 

The expenses of registry, 4n the ames and 
proc^ vtfrhaus of thejmges ds pins and com* 
missaires in police cases, are psAd by ^ un^ 
successful party. 



* *m 



^ A majsmi is in the nature of entailed pro* 
perty for the support of a title. For that of 
a Marquis it must be of the vahmpf lfi;00O, 
and of a Vicomte 7000, francs anmiBily. 
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The excippdoiu from this duty oppty chiefly 
to bills of exchange drawn, or commg into 
France from foreign countries or from the 
French colonies, the endorsements and receipts 
on the same, to inscriptions in the grand Owe 
of the public debt, -to -transfers, receipts of 
dividenosy acts of by^, mfuriage^ deaths and 
the like. 

Tlie registry must be made within a certain 
period, a^ weU as at certun offices^ according 
to the nature of the ite(€. Thus, hutmen and 
hther officers must register at the office of their 
residence, or wliere the aetet have bee»'^exe- 
ctttad, aad that vithiii Icmu* days* t 

. WiUs deposited with notaries must be regis<4 
tered withm three months aftier the death of 
the testator. 

Jctei under private signature, and those ex- 
ecuted out of France, may be registered at any 
office indiscriminately. 

Notaries can re|pster at the office only of 
the orromButmeat m wliich they reside. 

Personal property arising .upon death must 
be declared at tnc office nearest the decfeased's 
residence ; and the heirs or legatees must pro- 
duce an estimate or inventory in support of 
their declaration as to the value of the effects. 
. The duties payable upon deeds tf gift during 
lifetime, or the transfer of reid property after 
decease, whether by succession, will, or other 
conveyance, are 3 per cent, between husband 
and wife ; 5 per cent, between brothers, sisters, 
and their descendants ; and 7 per cent, between 
strangers. Upon personal property it is If per 
cent, between nusband and wife ; 3| per cent, 
between brothers, "listers, and their descendl 
ants ; and 3§ per dsnt. between strangers. 
' A legacy, tdthough jinadc out of France, if 
payable out of money due in France from one 
foreigner there to another, is liable to the 
duty. 

' In each arrondissemfint in which there is a 
triliumil of police eorrectionneUe, there is an 
office for the preservation of mortgage deeds. 
If there should be a civil tribunal as well as 
one of police correethnnelh, and which sit in 
different communes, the office is then in the 
commune of the civil tribunal. 

Tlicre are officers entrusted with the man- 
agement, arrangement, and preservation of the 
deeds, and with the receipt of the duties relat- 
Ing thereto. 

We subjoin, as connected with the sub-' 
ject, the Law with respect to the Execu- 
tiou and Proof of Deeds and Written In- 
struments. 

Deeds ought to be attested in the samfijooni 
in which they are executed, and not carriea 
a^vay for attestation. 

The witnesses should be careful that they 
liear the formal words of delivery used, and it 
is highly expedient that the party executing 
should state that he fully undentMids th^ pur- 
port of what he u esecuting. 
« When one person executes a deed for another 
under i^ power of attorney, it should be in the 



Muiie of Us principal, and it maMfers ttttU ^m 
fram so the deed be executed in tl^yriiitteal'i 
ttfoMi if opposite theeeal is writtea'fv^^i'., 
the princifMl, €. />., the attorney, it wiB be 
safficients tlM power of attorney mutt be wi- 
der seal as well as the deed itself. 

If any alteration is made in a deed, after its 
engrossment and execution by some of the 
material partiesi tli^ reseeling and redeBrcry 
by those parties will not, as has bee» ione- 
times erroneously considered, rea&Poi/^ tke 
deed ; for, wlien • deed has takeft effect by 
execntiony the intoest of the wrty exeniti«^ 
is gone, and a re-execution will be w^gntoiy^^ 
if an alteration. or correction becoBMi neces* 
sary, it must be made by endwsemenl on the 
deed. 

In the execdting and ♦ yl t neasi ng of deeda 
and other instruments, it is advisable that Ibe 
names be written at lei^A. nea^ecttedo 
so sometimes occasions greaft inconvensenee, 
pirticulariy in cases where the registry of sttcb 
deeds becomes necessary. 

The memorial of an annuity must contain 
not only the christfam and surnames at foU 
length, out the description and piaoes of lerf- 
dence of the witnesses to the deed* 

¥fhere a subscr3>ing witness to a deed of 
proprietors constituting a company^ was beyimd 
seas, proof of his liandwriting has been held 
sufficient, without further proof of the hMid- 
writing or identitv of the parties. 

By the law of France, an instruinent or p^eM 
mise by which a party undertakes the paynseut 
of a sum of money or the assignment ef « 
valuable eensidenition, aborid be written 
throughout by the party; tlie sums^ dates, 
&c., m words at full length. If, however,^ 
lie written by another it b absolutely necessary 
that the party so binding himself mould, be- 
sides his signature, write '*bo»*' er **apprmvfy 
The most usual way is to write ** mppfmrte 
Pecritafe** with the signature. If flie mm 
contained in the instrument should be difleient 
from that expressed in the **b»n/* the obUgm- 
tion will . extend only to the smaller sum, 
even although the instrument as well as the 
'* bon " is written by the party binfing himself; 
imless it can be clearly proved oniniose part 
the error arose. 



PROPOSED ALTERATIONS IN 
ECCLESIASTICAL COUfm^ 



(Comiimod/rom pofe 889.) 

In tlie last summary of these propoeed altern- 
ations, we concluded with thoee which le* 
late to the civil jurisdiction of Hie Courts. 
We proceed now to the suggestioiis respect- 
ing their authority in ctmiiimi/ matters. 
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1. For the CwroHum of derhs. 

The commissionen recommend the fol- 
wing new form ^f Procoedisi^ ; 
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• l.-«-Tlmt all proceedings agaiiMl deilu, 
fior offBneeBBuliiect to eeolettaatical jtiriflclic- 
tibii or cogBiBa&ce, ehall be liad* Btthe^ee- 
fioti of the promoter, where the dexk is 
Iwiefieed or Uoenaed u a- cunite, before the 
bisiiop either of the dioeeee in which he re- 
aides, or of that in which he is beiieficed, or 
licensed as a curate, or in which the al- 
ledged offence was ocnnmitted; and when 
such clerk shall not be beneficed or-licensed 
ito a oanite, then either before the bishop of 
tiie dioeese in which he resides, or in which 
Ae aOe^^ed oflence was committed. 

2.-^i%at the bishop shall hear the case, 
with Qie asristance of one or more legal 
assessor or assessors, to be selected hj 
Mmself. 

' S.^-^Tfaat every such legel assessor shaD 
be eitiier an advocate in ti^ Arehes' Coort 
of Ganterbory, or a banister at law of five 
yean strading. 

' 4*.; — ^lliat in case of any such proceed- 
ings in the diocese of Cant^ury, the same 
sImII be conducted within the said diocese, 
beforo the 'Bwbap of London, the Biahop of 
"Winchester, and the Bishop of Rochester, 
car any one or two 6i them, to be appointed 
by Commission by' the Archbishop of Can- 
tsrbury; and such commissioner or com* 
mjswinpegs shall hear the case, with the as« 
aistanoe of a legal assessor or assessors, 
^joalified as aforesaid^ to be selected^by him^ 
setf or themselves. 

^.— Iliat in case of any such proceedings 
in the diocese of York, tibe same shall bo 
conducted wit^ the said diocese, before 
the fiiabop of Durham, the Bishop of Car- 
lisle, and the Bishop ctf Chester, or any one 
or twoof them, tobei^^ntedby theArch- 
bishx^ of York, in the same manner and 
under the same regulations as last provided. 
. 6.-r-Thilt in such tribuiial the evidence 
shall betaken i^pon oath, viva voce^ provided, 
that in case of sickness or other ui^ivoidahle 
oaoseof absence on the part of any witness, 
(to be verified upon oath, and allowed by 
1^ biahopf^qr oofnmissioiier or commission- 
ers^ it shall be lawful ;tp examine such wit- 
neea by ccN&mission, to be issued from the 
registry of the diocese. 

7. — That in all caaee. eitiier party may 
i^ppeal to the archbishop of the province, 
i^QOin th^ definitive sentence, or from any de- 
cree haying th^ force .and effect of a defini- 
tive sentence ; subject to regulations here« 
after to beestiibhshed. 

8. — ^Thi^ the archbishop shall hear such 
appeal, witii the assistance of one or more of 
the provincial judges ; and, if he shall think 
fit, with other lepil assistance. ^ 



I 9. — ^That every appeal shall be heard up* 
' oA the iamie evidence as was produced be- 
fore the bishop, and no oiher, unless the 
appeal be grounded upon the rejection of 
legal evidence. 

10. — That the archhiahop to whom an ap- 
peal shall be made shall have authcnity to 
remit the case, if he think fit, for furtherin- 
quiry ; and the bishop, or commissioner or 
commissioneiB, to whom any case shall be 
so remitted, shall thexeupon summon the 
parties again, and take such further evidence 
as shall bie tendered on the pcinta ra qair e d 
to be fiirdier examined into, and airyevi- 
dolce that the other party may think pro- 
per to offer in answer thereto; and sfadl 
return the case, with such additional evi- 
dence, to the archbishop, for his final ded* 
sion thereon. - 

11. — That no original proceedings shall in 
any case be mstituted or entertamed,' un- 
less the crime or offence be charged tolukve 
been comndtted within three years pee-, 
viously to the commencement of such pro- 
ceedings; and that in all oases, in whkh any 
crime or offence so charged shall not be 
proved to have been committed within sueh 
time, the defendant shall be acquitted 
thereof. 

12. — That where the proceeding shall be 
grounded upon the prpvious verdict of a 
.jjnry, or the sentence '^ an Bo^esisfltical 
Court, against the part|r' accused, for any 
offlfence proved to htfve been committed by 
him, the last-mentaoned limitation of time 
shall not apply to prevent the commence- 
ment of proceedings, or to control the power 
to entertain the same, and to give judgment 
thereon ; provided, that such proc^ings be 
commenced within three calendar months 
from the date of such verdict or sentence 
having been pronounced.- 

And for the purpose of canTing these Pao- 
P08ITI0K8 into effect, the ComaussionerB 
suggest the adoption of various regnlations. 

Brawling and Smiting, 

The commissioners recommend, that tiie 
jurisdiction hitherto exercised by tiie Eccle- 
siastical Courts over laymen, for these of- 
fences, should be abolished; and' that tiie 
teaiqxNral Comts be authorized to take cog- 
nizadee thereof as misdemeanors, pttkudiable 
by fine and inqprisonment for any term not* 
one year. 



Defamation, 

' TheooBinissaQnerB areofopinimi that the 
benefit, which may sometimes arise firom the 
present mode of edrreicftiiig ties olfonoe, a«d 
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itB (Mi0e(|iitiDA p^etestion, » not ^mznen- 
Burate yriih the e^rils fesolting from th« ex- 
enoifle o£ this jurisdictioii; and thereiore 
tiiey reoommead that the cognizaBce of audi 
causes shoidd be wholly withdrawn frooi 
the £ccLeaia0tieal Courta. 

Hiey do not thiikk, however, that Tptnom, 
aggrieved by defamation, ahould be left 
wholly without a remedy ; for many eases 
msy occur, i^ which the fame and character 
of an individual may be almost as deeply 
affected, bywords charging incontiaim^, 
is by a.wntten libel; «ad« therefore, they 
waggest, tliab it may be expedient» . under 
mtrictions to prevent abuse, to permit th^ 
parties ag g rie v ed to rescvt to the magi»- 
tfates at the petty sessions, who may be in- 
vtoted with a power to punish such offences 
by fine and imprisonment to be limited. 

H these propositions be adopted, very 
Utile would remain on which the criminal 
junsdictum of the Ecdesuustical Courts 
w«Nild, according to the present state of the 
law, operate ; and the cdfamisaionera think 
that the remaining subjects of ecelesiastical 
censure might also be transferred to tiie or- 
dinary Courts, snd thus the criminal juris- 
diction of the Ecclesiastical Courts be en- 
tity abolished. 

The re^iiiSB/MNi#.j>necesBary fqi^- ciarrying 
the recommendations into effect are next 
ocmsidered ; with r6spe<St to which it is rd- 
oomniMided, that all fees on grantmg pro- 
bates and admimstratioDs should be brought 
into a general fund, in each province re- 
spectively, — that the judges and ofl&cers of 
the different Ecclesiastical Courts should be 
remunerated by salaries, in proportion to the 
trust and labour of their respective offices,--^ 
that they should discharge their duties in 
person, and not by deputy, — that surrogates 
ahould be appointed, in various places in each 
province, to administer the necessary oaths, 
in order to save the expense and delay of 
commissions, unless the parties themselves 
should,' in any particular case, prefer apply- 
ingfor a commissian. 

The adnuMon of miiiacial0» is proposed to 
be acceletated, and that every person who 
ahsli hava taken the degree of maaiiSr olsfffes 
m baehdor of laWs shall be fvlifiad to be 
-admitted an advocate, in tiie asme manner, 
and imder the same conditions and restric- 
tions, as persons are now quali^d to be 
adinitted advocates, on having taken the de- 
gree of doctor of kwa : provided tiiat every 
mOk penon appiyingto besoadmilkedyshall 



hata bnterdd hn naiiie»- upon a-pnper sbimp, 
in the registry of tha. CoiMri of Aroh^ as.il 
student, and an intended ca ndid at e fiw ad^ 
mission as im^ advppate* one year beftMre hia 
^iplioatbn ; and providj^ also^ tbit aB ad^ 
vocates having: taken the -degree of doctor 
of laws, shall be entitled to precedence and 
p|:e-audietice ovet those who shall nnt have 
proceeded to that di^ree. 

As to the qdmjAsion Qfpr9ct0rs^fiQ^iimB§^ 
i$ l)9QPi}i|nended« .: 

Of enforcing decrees ani orders. 

It is {Nn^xised, that in matriBMinial^ suitap 
when the particobur ciroumstancef require it, 
authority should be given to restnun the 
party proceeded against from quitting the 
kingdom; and that in all cases pf «}isobe^ 
dienoe there should be power to attaoh the 
party, and distrain upon his property. 

' And that processes of U>^ Courts of Can- 
terbury snd York should be rendered rempra-s 
cally operative in both proviaces. 



ATTORNEYS' DEEDS AND PAPERS 
NOT LIABLE TO DIST&AINT. 

Wm call the attention of our resden to' 
an important nisi prius decision, by Lord 
I^dhorst, at the last spring aesiaes fer the 
county of Sussex, ott a eii^^eet which, aa 
some degree, concerns the profession gene- 
rally. His lordship decided that drsAa of 
deeds and stamps, plaoed in the hands of » 
law stationer, fer the purpose of ingroseia^ 
are not liable to be distndbed on by tbp 
landlord of such a bailee. The miadiiev- 
ous, and not unfreqnently destmctive con- 
sequences, of a contrary decision, must bo^ 
evident. To have the draft of an isxten- 
^ve conveyance, or the briefe in en im- 
portant eanse, detained by a disbess, and 
thus to prevent the completion of the one, 
or the trisi of the other, might prodaee the 
ruin of the attorney or his olnnt, or evvn 
of both. This is tibe first time, we believe 
tiiat the principle of the law has been ro- 
eoguked in such a case ; but the gtoand- 
woric of the decision is to be found in botil^ 
text writeiB and reports ; see 1 Inst. 47, a. ; 
Githeum v. Hnrst, Salk. 049} FnoiMb x. 
Wgaii, 1 fil. R. 488. 3 Bunr. 1498; S: C. 
OUman v. Elimt, 8 B. and JB. t5. 6 MboM, 
248, 6. C. ; nompson v. Mashiter, 8 Moore, 
254. 1 Bing. 283, S. C. ; Crosier v. 7\m^ 
kinson, 2 L. R. 439 ; Maitkitmr. Mesnmrd, 
2 C. and P. 868. 

This was an action- of trespass, fbr braskiB^ 
and entering the dwallmg hoose of a psnga. 



ijfikfi Ma8t^,^^h9iUI^.^Ntm>£9kmmLmIUe$. 



deeds^ ^nd fiye pieces ^f stamped parchment, 
adivered by the plain tiff to OsDorno in the v^'ay 
his business, to copy the drafts on the parch- 
inent. It apffearea that the plfdntiff, who is. 
a respectable attorney at Brighton^ havinap a 
eonsiderable conveyance to mftke, placed in 
the hands of one Osborne, a law -writer in the 
saiBie pfoce,, five drafts of deeds^ and the n&: 
eessary stamps, with directions to engross the 
former on the latter. Osborne took them to 
his lodgings, and deposited them in a parlor, 
of which he had the occasional use. Rent 
Mpg oiiring by him to the keeper of the hd^se^ 
iSm Milter OMtFaiiied on tiiese drafts and stamps. 
VwAtoud appHeatiom were made to the land^ 
ktd- iiiid the -two brokers eoneenied in this 
Atfws^ for the drafts and stMups, but they i^ 
teed to delivo'them unless the alleged amotmt 
of rent was paid. The plaintiff was at length 
^oniMflled to brin? his aetloa. 
* These lacts having been proved*-* 

Lord Lyndhurtt inquired whether any eri- 
<lenee wsto to be adduced on the part of the 
defendant to alter or deny any of these facts. 
Being answered in the negative, he said, 
** Then I am clearly Of opinion, that the plain- 
tiff is infitled to recovier. These dram and 
stamps were delivered to Osborne, to be 
wrought or manufactured in the way of his 
biiriness, like cloth delivered to a tailor to be 
made up into clothes. That, from the earliest 
periods of jftiQ law, has been hoMen not liable 
to distress by landlords. ^ The plaintiff, there- 
fore, is intitled to a verdict. 

The jufy* accordmgly found for the' plaintiff. 
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TflE SHTINOS OP THE MASTER) OF 

THE ROLLS, 

In and a/ler EaUer Term, 1632| 

Win take place in the mornings at Ten o'clock. 



l^iesday 



Wednesday 
nursday 

» 

Wednesd^ 
Tbursday 



Saturday •> d8 n 

Monday - SO f Canaea, Fnrtfaar Duwct 

Tuesday . *. JMEay 1 \ tions, aadExcetotioof* 

Wednesday - 2 i in the General Paper. 



Thursday 



Friday 



Sattihiay 


6 


Monday 


7 


Tuesday 


8 


Wedne9day - 


9. 


Thursday . 


.10 



Cfiuaes, Further Direc- 
tions, and Petitions by 
consent ; and Causes, 
Further Directions, & 
Exceptions, IntheGc'* 

,'^tnX Paper. - 

Causes, Further Direc- 
tions, and Exceptions, 
in the Qeneral Paper. 



(Causes, Further Direct 
tions, and Petitions by 
consent; and Causes, 
Further Directions, & 
Exceptions, in the Ge- 
neral Paper. 

12^ 

14 f Causes, 'FUitber^Direc- 

15 V tions, and Exceptions, 

16 V in the General Aiper. 

ir ) 

Ai'thelMk, 

IS ) ^^ swear in Solicitors, 
f and on Petitions. 

« 

19 Short Causes. 

Th^ SiitingB at WestodBitecwill be vn 

theCommitt^ Room, as'beifbre. 

: • . 

NEW COMMON LAW RULES. 



Friday 



' Saturday 

[ Monday 
Tuesday 
Wednesday - 
Thursdfiy • 



Friday 
Saturday 



FHday 



\, 



At We^inumteif. 

. £ Goneral Petjtiona; and 
A*r;ii7< Causfs,' I>Aei; Di- 
Aprui/j rections^andPetUious 
^ l?y consent. 

• jg C Causes, 'Furtlier Direc- 

I Q i tions, and Exceptions, 

"* * t in the General Paper. 

rCautes, Further Direo- 
J tiofis, and SxoeptiKnia, 
(, In the Gtneral Paiper. 

{Ca'us.e8, Further Pirec- 
tions, and Potions by 
cons^t ; and Causes. 
Further Direotionib & 
ExoeptloBSj in the uo* 
^ lierat r»p<^. 



25 
26 



nisa NOK. 

It is ordered, that the days between the 
Thursday next before and the Wednesday 
next after Baster-day, shall not be reckoned 
or included In any niles or notices or other 
proceedli^, except notices of trial <u^d no- 
tices of inquiry, in any of the QpHf!^ <^.X4^W 
at Westminster. 

[It is understood l^t t&ie Courts of 
Equity will also adjourn^' fl;om'Tli|irsday to 
the .W«dne^d?ly follpwing.] , , . 

PROCBOS. . 

Whefeas by one of the Rules Dnade in 
Htiary tevm IsuBt past,, it was, an^ongst o^iier 
thing^ ordered, tiiatthewantof'aiiocefiaifi, 
vlie^e a defendant is * arrested, shRll not be 
do^M ground &r. ^acbvpug th^ ddpnd- 
^t or the bail; bat^)l|a4<biwdt einoogf 
ninuice ofbail, afaail^be ti^cn ^th: a;; pcMdtjr 
or sum of 40/. only: And.wh^reaii ift^Uva 
BQt intended that tiie saMriil^ should apply 
towrit&of Qvomliitcs, or to other writs which 
heretc^bre have never had an ac e/tmd^f^; 
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Ordur 1» jM A ri f J tey,**ft| wr iqr Qiprir^- Ltrd Ckmmflhr. 



It 18 tfaereibni benibf dedand iad ocder- 
ed, that the 8«id pot of the said nik aliall 
oxtend tdtbooe writs only in which there has 
heretofore been an ac etiam danse. 

TSKTKEDBK^ 
N. C. TiKDAL. 

Ltkdhubst. 
J. Batlxt. 
J. A. Pake. 

J. LinXEDALX. 

S. Oasblbs. 

J. VAUOHAiT. * 

* J. Pa&ke. 

W. BoLUkVD. 

J. B, BoBAirqvBT. 
W. E. Tauiitok. 
E. H. Alobmsoit. 
J. Pattbsoh. 
J« GKtbnbt; 



ORDER IN BANKRUPTCY. 



TWmA^, Murck 27M, 1832. 
IN THE COURT OF BANKRUPTCY. 

OKNBRAL BUIiB. 

// if hereip ordered, That when any cer^fi- 
cate of the appofaitinent of an assignee or 
assignees hereaner $» be made in any bank- 
mpicy, prMecmed elsewhere, shall bfe oronght 
to the Registrar of this Court to be sealed, 
pnrsnant tothe act 1 &2 W. 4. c.6€, there shall 
tie parodnced to him a.diiplicale original oerti- 
ficate, written in the form hereinafter men- 
tioned, with an affidavit of an attesting witness 
to the signatures to both ; and that one of such 
dimlicates, together with the affidavilSy shall be 
Im with the ftegistrary to be filed of reeoord ; 
and the other> men so sealed, shall be return- 
ed to the par^ producing the same. 

And it is turther ordered, that every such 
certificate shall {muMU mmUtndii) be drawn 
np in the form following :-— 

In thb Court of Bankbuptct. 

In the Mniter ^ 

We, the underfl&gned, beinff the mijorpart 
of the persons duly anthorisea to act as Com- 
mis si on ers^ in a prosecutaon oi bankruptcy 
against by virtue ^it^Jlei or the 

Ix>rd High Chancellor, bearing date the 
day of * , in the year , do hereby 

certify thai , are this day 4uly 

iq[>pointed' assignees of the estate and efibets, 
real and personal, t>f the said , 

pvnsant to the. statutes in such smo made 
and provided. 

Given, undfr our hands at , 

this day of , in the 

year 
Whness, - 



maketh oath and saith that he wns 
present and. did see the above-named 
duly sign the above certificate, and that the 
names set and sutiscribed lo die 

said certificate, as the Commisdoners signing 
the same, are of the proper handwriting £f the 
said ' , and that the name 

also set and subscribed as the witness atlestiw 
the execution thereof, is of the proper han£ 
writing of this deponent. 
Sworn at 

And it is further ordered, that aO sudi dofri^ 
cates shall be signed* as often as draupstancan 
will permit, at the meeUng u^iere such assig- 
nees are appointed. And that no chaige shut 
be aUowM to any Com^missioner for or in 
respect of any such certificate i nor shall tlM 
Registrar make any charge for or in respect of 
the sealing thereof, except the chaige viewed 
by the said act for filing affidavits «id oter 
documents. 

T.Ebbkikb, C. J. 

J. CnosSy J. 

A. PftUi, J. 

G. Rosb, J. 

Approved this 27th day of Mard^ 18212. 
Brougham, C. 



SUPERIOR COURTS. 
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LORD CMANCBLLOtPS COORT, 

rBAonoB.—- RBenittn. - 



fa a eate u%ere et m&H$R ii made ^f W 
* receiver ^fere uppvtmtoe aiuf aiifwn%~ 
and without notke to the d^fhtdami, tha 
Lord Chanceiior wiil not graai the ' om B « 
cation, unlea there is an ^fidaoii, emeh ae 
i$ required ha the etatutoe 6 €. 8. c. 85. 
§ l,aiM#l>^4.r.d&{9. * 

Mr. Haetewood moved for dwi sfipc^tment - 
of a proper person to recdve (the re^ts and 
profits or the defendant's estate. The motion 
was made before the Vice4I!hancellor, and re- 
fused. It was now made .by way of ^peal to 
the Lord Chancellor, and trithout notice to 
the defendant, as he was out of die country 
and could not be served with notice*- His* 
Mfents have received the rents and profits of 
the estate and remitted them to him abroad. 
It was unusual, he admitted, to apply for n 
, receiver before answer, and there were aio 
authorities that went so fiur as was- required in ' 
this case; for there was no party on whon 
aervice of sobpcsna or notice of modon cpuld. 
be served or substituted, nor would the plaiiu 
^swear to fraud, or that the defendant went 
or kept out of the jurisdiction to avoid the 
service of process. In the case fd Fann t. 
Bamett, 2 Bro. C. C. 158, Lord Kenton, M. R. 
sitting for the Lord ChanceUor, upon the mo- 
tion of Lord Eldon (then Mr. Scoti), granted 
an appKcation for a receiver before answer put 
in, taking the affidavit of the defendant in rq^ 
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to thoie filed in support of liie motion, to be 
Mdvdoat to an angwer. In a later case, 
Duekwarik ▼. TYafMl, 18 Yes. 283, Lord 
Eid0m ipranted a recover before answer, re- 
ierrini^ to and ibUowine the precedent ciFmnn 
▼. Burnett. It was in that case that the mle of 
not iq[ipolntin|^ a receiver before answer is said 
to have been first bn^en in upon by Lord 
Knifmt^ But a receiver was ano appointed 
before answer in Meteuffe v. Piflvertoft, 1 Yes. 
and B. 180, upon the ground that the pluntiff 
had an equitable title to the property in the 
suit. In those cases there was no fraud sworn 
to or charted. The cases in wMch receivers 
were appomted on the jfround of fraud in the 
defendant, are Hugventn v. Boieley, in 13 Yes. 
10^ and tiie cases there referred to. 

llie Lard aaneeiior,-^'' But in all the 
cases you cite, the parties were served with 
notice of motion.'' 

Mr. Ntulewood. — ^"They were within the 
jurisdiction. The circumstances of this case 
were of such a nature as to justify the Court in 
makiiu^ a precedent. There was no donbt, 
but, when the cause came to be heard, th«re 
would be a decree to sell the estate. The 
defendant had the right of possession, but the 

Slaintiif had the ri^t of property. He (the 
efendant) was receiving the rents and profits 
—and was conscious he was doing so wronff- 
fki]ljf--ftnd spending them abroad, avoiding the 
jurisdiction. But without going into the me- 
ritSy he asked his Lordship to grant a receiver; 
and the only point that presMd was the want 
of notice of motion." 

The Lard CkaneeHar,^-** Supposiitf you to , 
have a strong case> yet 9m MiCwe, which was. 
^mk in all &e other cases, is not given here, 
can I grant the motion} What is the incon- 
venience to your client?" 

Mr. hoilewood.^^'* Our cause is hun^ up 
until the defendant chooses to come within 
the jurisdiction. The bill was filed eighteen 
months back. We can't proceed to take it 
pro eo^feuo. The pluntin is too conscien- 
tious to swear to fraud in the defendant, al- 
though there is not much doubt of it. The 
defendant cannot suffer inconvenience by the 
appointment of a receiver: he may be dis- 
i^pointed of the first remittance, but then he 
mav come home or send instructions to appear 
ana defend the suit'' 

The Lard Ckanedhr did not then give judg- 
ment : but on a subsequent day his Lordship 
isud^ he had caused precedents to be searched 
for, and the result was that, in his opinion, the 
application could not be mnted. It was made 
under the 5 Geo. 2. c. 25. $ 1, which was fol- 
lowed by the Ist of his present Migesty, c. 3. §|3, 
and the object of it was to appoint a receiver awT 
proceed witii a suit on the default of a partr's ap*4 
pearance, upon whom several unsuccessful at- 
tempts had been made to serve the process of 
the C^urt. The statutes appointed a parti- 
cular mode of proceeding. An affidavit was 
to be made stating that the defendant was 
beyond tiie seas ; or could not be found ; or 
was out of the realm ; or absented himself to 
inrind bdng served.^ There was no such afiida- 



vlt in the present casei and Ms LordsUp, 
without it, could not grant the appUcalion.— « 
Brawn v. QmiUaner, March 20tb, 1832. L. C. 

KISG*8 BENCa,—PkACTiCB COUttT. 
PRXTILBGS PnOM AURSST. — FRISOMEm. 

A de/endant, upon being dMmrged/ram 
legal caMtadpt Am naprhiiegefhMn arrtat 
in retnming kame. 

Adtdpkui shewed cause against a rule U^ 
discha^ng a defendant out of custody on 
filing common bail, on the ground of his hav- 
ing oeen arrested in retnndnjr home after 
having been dischai]^ from cnininal custody 
for a felony. The defendant had been chaiiged 
with stealing a sum of money, and tried at the 
Old Bailev Sessions. It was a case of con- 
structive felony. He was acquitted, and dis* 
chaiged immediately. On his way from the 
Court, he was arrested for the sum of money 
which formed the ground of the criminal pro- 
ceeding. The question was, whether he was 
intitied to such protection on his way homa, 
from lawful custody, as would render his 
arrest illegal. There was no case to shew that 
a defendant was so privileged. The nearest to 
it was The King r. PriMe, 1 Tidd, 196, 9til 
edit., in which an attorney having been dis- 
charged on pavment of money for which an 
attadiment had been issued against him, waa 
taken in custody at the door of the Court, aa 
he was going away. The Court there held, that 
as he had been in lepl custody, he was not in- 
titled to any privitege radeundo. Here tho 
partv waa in Iqial custqdy, and therefore was 
mtitied to no privOcm redeunda. Besides^ 
the regular time for the defendant to be dis- 
charge was at the end of the sessions. If, 
then, tiie defendant here had not been (fis- 
charged until then^ as Newgate was tiie sheri0r's 
prison, in which he would lemun, the plaintiff 
might lodge a detainer against hun, witii the 
sheriff, and he would take notice of it. Surely 
then, although the party had been here dis- 
charged before the regular time, there c^wkl 
be no objection to his being arrested for the 
debt, dnce he might. If not so disdiuged, 
have been detained for it. 

Campbeii, eantrk, contended, that as the de- 
fendant would, if a witness, be intitied to pri- 
vilege from arrest on his way home, he would 
be privileged here also, on his way.home after 
his discharge from cusUxty. 

Parke, JN— Have you an]r ease to shew that 
a defendant is intitied to privilege from amsl 
in returning from kgal customr? The pri- 
vilege of &e wilness b for the benefit of 
others. 

Campkea.-^l have no case to that ezteat. 
Blit/ smce the defendant was at 1^ Court on 
compulsory process, and as he is privil^^fed 
from arrest on his return from atteMing as a 
witness on civil jmcess, k nutka/krtiaH, must 
he be so in a criminal case. Betides;, if this 
mode of proceeding were permitted, the pro* 
cess of the Court m^ht be abused, merely for 
the purposes of malignity. A plidntiff might 
first proceed criminally, and tnen, when he 
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fotiBd hisiself duappainted in that fonn> he 
inight proceed civlDy. . 

Cur. adv. vulf^ 
January Slat. 

On the last day of term, .in the presence of 
Lord Tenterden, C. J.. Taunton, J., and PgUe-' 
son,' 3., Parke, J., said, that he had consulted 
the other Judges, aind examined the aukho- 
fitics, and they were of opinion, that no such 
privilege from arrest, when a defendant had 
been diacbaived from lawful custody, existed. 

Rule discharged — ^uom. H. T. Jan. 21s^ 
1832. 



TavsvaB.-— iKetcoTioN op dbbds, 

f9^htre u lease is in (he hands of a tenant, 
nnd H uf^pears no counterpart can be found, 
the Court wifi permit the landlord to in- 
spect^ and take a copy of, the lease. 

Manni9/r applied for a rule to inspect a cer* 
tain lease in the hands of the defendant^ a 
lessee, in which the lessor of the plaintiff wai 
lessor. He produced ah affidavit, which stated 
that search had been made for the counterpart 
of the lease, but that it could not be found, and 
that, to the 'best of the deponent's belief, none 
Lad ever be^ executed.. He cited Btahey v. ' 
Porter, I Taunt.' 386 ; King v. King, 4 Taunt 
666 1 Pickering v. Noyes, 2 DowL & Ryl. 386, 

Cur. adv. vuU. 

Patteson, J. — ^I have consulted the other 
Judges, and they think that this case comes 
ivithm the general rule, that the tenant is a 
trustee of the lease foi: both the landlord and 
himself, and that the landlord has a right^ for 
any purpose for whifih he may reoiiire it, to 
^ome to this Court and have a rule far the in- 
spection of the lease, lind for taking a copy at 
his own expense. But we cannot compel him 
io produce it at the trial. The j^aintiflf will 
give him notice to produce it. 

Rvde absolute, m the first instance. — Dos 
rf. -—r y. Slight, H. T. Jan. 24th, 1832. 

VAIL.— AVFXDAYIT OF SUFFICIBNCV. 

/^ is n^ sttfieient in the afidavit of sufin 

eienc^t aacording to the rules ^ T. T. 

1 ^. 4, thai the 6ail should descril^ kirn^ 

s^ OS psssessid of ** mtmey in thefknds," 

without statiMg im whatf^d U is, 

Arshksld opposed bail, on the ground that 

the' affidavit Of suffictAicy, requii-ea by rule 3, 

of Reg. Gen. T. T. 1881, stated only that the 

hail had a certain torn in the funds, without 

ttaliiig ai what fund the moiiey was. 

Igarka, J.rVrhe object of this rule is to gite 
tibe phnntffF an MKWtuBitf 4d iiM|uiring iiiltf 
the sufficiency of tne bail. This statement ii 
not koffieieiit, and therefore you may take t^e 
to kqnire ftii^<sa.-^AMm. H. T. Jan. 2Ui. 

Idas: . • ' ' * 



-^MOnCB. 

ffn Mi has^wd pldees^firsidlhiee, ii is only 
Haeessary, uMerJieg. Gen. T. T. 1831, ia 
gdw 4ne,ofthem; m ilte-noiiee. - - 

^/^ <yppo8e4* baili on the ground that 



though the bail had two places of reaidetce 
during the- whole of (he last six aoBtha, i»aky 
one of them was given in die notkse. Thie^ 
he« submitted, was a breach of rule 2 oC 
Reg. Geo. T. T. 1831, which required tiuil 
the notice -sjhould *' mention the street or 
place whece each of the bail resides^ and aU 
the street^ or. places iu which each of then 
has been resident at any time within the lasl 
six months.'' 

' Pairhe, J.^*No ; the object of the rule waa 
to trace the party for six months in one reai- 
deuce. It was not intended to reach oases of 
this sort I Willi however, give you time, if 
you require it. It is uot Skhii notice*— ^noja^ 
H. T. Jan. ^23d, 1833. 



'bail. — SUFFICIENCY. — COSTS. . 

Keeping a gambling-h'ousv is noi a grmtmi 

r /tf I' t^eoiimg hail; ifalUwed^ not « grmssd 

for refunng ihs dsfnddani the cmU^Jmsiii 

Jktaiant wmderrula 3 Rsg. Gen. T. T. 1831. 

Justice opposed bail, who swore to sufficient 
property, but who, it was shewn by affidavits 
uneontfadieted by them, were gambling-faouse 
keeji^,tOn the ground that the infamy of thei^ 
chaTfictersi'Biid th^r liability to penalties, ren-i. 
dered'them unfit- to become bail. 

Patfesdn, J.— That Is no objection, if ^ey 
sweAr to BTifficielit property. 

Comffn, on the part of the defendant, ap» 
plied for the costs of justification, under nue 
8 of Reg. Gen. T.T. 1831. 

Justice opposed the application, on th^ 

Solmd.fliat, as the granting of the costs wa^ 
s^retlonaiy with th^ Court, this was a case 
IB which that discretionary power ought to be 
exercised to deprive the deUndant of nis costs. 
Patteson^ J. — No; these two persons have 
sworn to sufficient proper^, ^d are allowed. 
There is, therefore, no ground for depriving die 
defendant of the costs of Ju8tification.^iffioft. 
H. T. Jan. 23d, 1830. 



AC iETlAM.'-*BAII*. 

if the ne etiam omii the words ** an pr9» 
mises," the defendant eati he Halden to bedi 
in the am&uniof40l. anfy: 

Semble, if he has heen halden io boH h tf 
greater amount than 401., the Court wili 
reduce the recognizance to thai sum. 

^rchbold shewed cause against a rule ob- 
tained by fFhiie, for cancellmg Uie bul bond 
on filing cupmon bail, ou the ground of a de- 
fect in the ac etiam. part of the bill of Middle-^ 
}sejr. ..The words of the writ were, "and also 
)(V a ViU to be- exhibited for fifhr pounds,'* 
omitting the words " on promises. • This was 
'ho ground for cancelling the bail bond on 
filing common bail, but merdy for r^ucing 
the amount of the bdl's recognisance to fbr^ 
pounds. The wwds of the 13 C^ 21 st. 2. c. i 
are, "that all ^herifis?! ''shall hst to bail'* 
**eyeryperson" "by themairested upon any such 
writ, bill, or process, wherein tlie certainty and 
true cause ot action is not particularly expresv 
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86d, upon security, in the sum ^ forty pounds, 
andno more." Here " the certainty and true 
cause of action" is not expressed, and there- 
fore bail to a greater amount than forty pounds 
cannot be required. The present case differed 
from that of Mayfteid v. Davison *, and Pow- 
ell V. Jenkms, decided in MichaelmM term. 
There, it was decided on the ground of va- 
m&ce be^¥een the w eiiam and the biU^ in 
Hie deaeription of the form of action, that the 
defeadant was entitled to have the bail bond 
oanceMed, on filiag common bidl. Here, the 
ob^eetioa was not on the ground of Tariance^ 
Irat that the m eiimm Itself was deikient. 
'Hierefore, by the terais of the statute of 
Charles, the defendant was only entitled to 
have the recognizance of the baua reduced to 
forty pounds. 

' H^klte^ coniri^, cited Munroe ▼. Hmtfe ^ where 
aa i4»plicatioa, on precisely the same growad, 
was Blade, and the Court directed the bail 
bond to bo deliverod up to be oanedled. 
There, Lord Tenierden ooserved, ''this may 
be a bill of trespass, and not upon promises. 
It ia quite ckar the jjardcular cause <Mf action 
must be expressed m the ae 4Ham clause.'' 
The -same oDser?atien applies h«*e. A man 
has no right to arrest another in an action of 
trespass : yet, for any thing that appeani oo 
the face of the writ, the action mignt be in 
treipau. 

Paiieson, J. — Supposing there had been no 
4»c eiiam, would you havie asked me tot presume 
that it was in irespass, or case ? I must pre- 
BUine it was for a debt. If the arrest )vere in 
either of tfao6e forms of action, it would be 
nader a judge's order, and it wpoM so appear 
on The process. 

fFhHe. — ^Thc process is indorsed to arrest 
tw 2W. 4f . Crf. The plaintiff woul4, '^ this 
statement in the tiTlt were sufficient, be enti- 
fled to demand bail for 42/. 9*. And it must 
he presumed that he has demanded and ob- 
tained bail to that amount, as it is the con- 
stant practice of the Court to require bail in 
double the amount for which the uefendant is 
arrested. 

• Patieson, J.— You should shew me by an 
affidavit, dutt Che baQ bond was taken in that 
amount., 

• B^hHe. — It lies on the plaintifT to shew t^at 
it wus not take;n for mor^ than 4(V. 

• PttUeeon, J.-^In botti Mt^eld v. Daviion^ 
and Powell v. Jenkins,, the decision of -the 
CoBct ^m» fouiided solely on the ground of 
varttt^oe. I mmt take the ease here, that there 
m^^m: eitam at all; and, therefore, by the 
Miktttte of Ohai4es II. Hie defondant can onhr 
he homdtto give bail to the amount of 401, 
If he has beeii oaHed upon to iind hdl ton 
gmater amount, thai nigtit appear on an affi- 
lamt. *I must presume all thmgs nghtly ^oae, 
wM the eoatnufy be shewn, ft is not shewto, 
tnd tber«fore the rule must b^ dischai^cd. 
Boil am 4iy no nteaa^ prepared to say, tha^ 



I if he hftd been hoMen to bail in a greater 
amount than 40/., the recognizance would not 
have been valid to the extent of 40/. The 
observation attributed to Lord Tenierden, in 
Munroe v. Howe, he never coidd hdve made : 
the reporter must have mistaken him.— >^Aoa. 
H. T. Jan. -SOth, 1832. T>;C. 
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House of Lords, 



COMMON LAW PBOC8S8. 

The amendments in tlus Bill have been 
reported, agreed to, and the Bill passed t\^ 
House of Lords. 



ooNTBirpia IN xooLasiA«PioAi. dotnms^*^ 

PBESCBIPTIOIV — PRSSCRimOK (•rtfTMBs). 

Tliese Bills were read a second time oa 
Tuesday. 



House of CommQHs. 

' ^ I BAJOUilfPT ACT AMil^MEltr Ultt. 

This Bni is now in'OcNEnautt^. " . i 



■* iiii ' / . 



<. 



STATUTS OF. VmAITDS. JOmftoUnKT ^^ATVBStl 
TATIOir ffF INSyaUMKlV 1 i* BftlTRS SE018- 
TRATION. 



These Bilk stead for the sec^Bd' s«ad^ 



mg. 



• 10 B. & C. 



* 1 Chit. Rep. 171. 



iwcoRPonATEn LA# sbciEW. 



I ..* 



The Han and Lilfroy ei thitt institutMA 
wert OjpenM on, Sat mn faty the 14th mstsnir, 
for the inspection of the ifignitaries of thi 
^ofession, when the Society was honore^ 
by th^ yisits of twelve oi the present 
Judges^ and t^sia ivtiredVudge^ ' . : • 
;We undentand that tise .CmniAittea j&i 
i^Miaijement have been Iohj^ im^jft^ ^n 
prepstring t^e fLumerous Bye-Laws and Re- 
flations o£ the ^ocietJr, and that, had th^se 
been complete^* ((le Building would have 
opened (ox ih^ .purjpoaea pf busiiM»a on tfaa 
^^ da|F ol the praaeat tenn* Uia.|iMMhl« 
tiilit tiie arrva^emeitts wtt te tealir Mdi 
sMsn taeansaenca opeiidbns in> the «#o«n9 
ofMty, andpetiiapspfiortoTxinityterrii; ' 
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AMmert to Queries. 



AN8WKU3 TO aUBRIES. 



C, has no claim to the effects 5 the daceaacd 
having died intestate. ^* 



JLJII^ OP PMOPMRTY AND COJfFKYANCING. 
MUMCUPATIYB WILL. P. 379, fl»^^- 

1. No nuncupative will shall be proved 
after six months £rom the miUung, unless it 
were put in writing within six days. Nor 
shall it be proved tiU fourteen days after the 
death of the testator ; nor till proceedings 
hath first issued to call in the widow, or next 
of kin, to contest it if they think proper. 

R. F. L. 

2. Veibal or nuncupative wills can only be 
made by persons when sick, under an appre- 
hension iat death, want of speech, derange- 
ment of intellect, or loss of memory, mi^t 
deprive them of an opportunity of makmff 
a will, if theywMted Gil it could be reduced 
to writing. This testament is only valid, as 
far as r^tes to personal property ; as lands, 
and other real estates, are only devisable by 
will, written in the life time of the testator. 
As v^bal, or nuncimative wills and codicils, 
are liaMe to impoutions, and may occasion 
many peijuries, the statute of frauds, 29 Gar. 
2. c £ hath laid ihem under many restnc- 
Uons ; one of which is, that no nunc u pative 
win shall in anywise be good» where the estate 
bequeathed exceeds thirty pounds, unless 
pmred by three sucli irilnesses, present at the 
maUng narebf , and ttaleas the said witnesses. 
or some of tfaeavjfysre especiafc,,feauHred to 
bev witnesa tfaerel*; by the testator hunseirf 
and wdeM it was Ibade during his last sick- 
wBm, or in his ewn habitatiwi or dwelling- 
iMOse. From tbe fMiy of your conespondr 
ent, it a|q^ean»'4luil tiie declaration therein 
alladed to, ww made at different periods dur- 
kw die life of ^., and should that have been 
the case, C. will not be entitled to the effects 
of the deceased : but the daughter of the da. 
ceased is entitled to Ike whele of the ntartate^s 
effects, bf tiie statute «f diatrilMlieBS^ 22 & 
23 Cte. SLei^WMd br the 29 Gsr. 2. c. dO. 

11. B. A. 

3. The statute of frauds, 29 Car. 2. c. 3. 
ezwessly enacts, that no nuncupative will 
shall be good (where the property exceeds 
thirty pounds in vahie) unl^ the same were 
inade in the last sidiness of the deceased ; and 
that after six months passed after the speakiiy 
the pretended testamentary words, no tesU- 
mony shall be received to prove the nuncu- 
pative will, unless the testimony, or the sutn 
stance tkereof, were commilted to writing 
within rix days after the making the ssSj^ wiC 
See slsoWaok. Cm. VoL II. c. 3P. /^ 

' E.>f. 

4. Suppodng ^tention to have been naid to 
every thmg mentioned in the statute of frauds, 
as necessary to a nuncnpative will, €, would, 
I conoeire, be entitied to rseorer the pn^ierty 
taken possessian «Kf by H. i but, taking tiie 
case as it is Staled by your eoRespondent, I 
ean coaie to no other conclusion, than that 



L4W OP LANDLORD AND TENANT. 
MAKRIAGB BBTTLBMBNt. T. 379. 

1. Furniture, or other moveable ai^de^. 
may be so settied by a husband, before mar- 
riage, that tiiey shall not be subject to be taken 
in execution 5 Jfe&» v. Brpwn, 2 Car. &?.«?; 
but it is at all times Uable to be distrained for 
rent due from the husband* in respect of the 
house in wluch the furniture a»ay be depouted 
at tiie time. Buckky v. TVy/sr, 2 Dumf. & 
East, 601. Woodf. Land. & Ten. p. 470. 

R. Ok. 

2. The goods aHudlsd to intlds miery are 
liable to be distrained upon, notwithstanding 
the settlement of the wife. The general rule 
is, that idl things upon tiie preauses are liable 
to the landlord's Stress f<Hr nmt, whetfitf 
they be the effects of the tenant, or of astran- 
ger; because of the lien which the landlord 
has on them, in respect of the place where the 
goods are found, and not in respect of the 
person to whom they belong. See Woodf. 
Land, & Ten. 3d ed. H. B. A. 






LOST BILL,— nuirr. r. 375.- 

I l. Hdl J. remained v^on the premises, J?. 

\ nught have cBstrained for rent, notwi rh s tandsny 

*' ^ the destroyed unpud acceptance. fiuL N. P« 

182. If the deHntdkn of the bOl can be 

cleariy proved, B. may recover at law agmnst 

J. Pierwny. fiutckhuoH, 2 Oan^, 212. But 

if the 1^ were indorsed in bUnk, and hH, B. 

cannot recover at law, A. being liable to tiie 

hohler. GrwU v. Fmmgim^ 3 Buir. 1516. 

. Lmmi V. Fssii% 4 Rm. 56. lfliBi;msttdft 

a cesdition, B. may tender a suficient bond of 

indemnity to A.» and then proceed in equity. 

Da9iei V. Dodd^ 4 Price Exch. 176. Mmetari^ 

nesf V. Orakam, 2 Sim. 285. Mouop v. Eoikm^ 

16 Yes, 430. JFalmleg v. CkUd, 1 Ves. 431. 

2. If i9. can prove that the bin was ifesfnaMt/, 
he may sue A. for the rent; but if the biO be 
only /Off, he cannot. Fide 1 Mood. & Maik. 

3. B. has no remedy by the statute of .9 & 
10 W. 3., alluded to by your querist, to eem- 
pel j#. to accept another InU. In tlie pi»senB 
case, I think it would be sdvisaUe for A l» 
vgipXy to a court of eiputy for relief, as it ap- 
pears the bill was lost before it became due. 
See more as to the remedies of lost ImUs, us 
the 4th chmter of Ohitty's PhM^cal Treatise 
on Bills of fixchaitfe, 5th ed. I think that 
B. cannot sue for l^s rent, his tenant having 
so long since quitted possession. Fide Cro.. 
Eliz. 264; and Woodfal]^ p. 378. 

H.B.A.. 
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COMMON LAW. 

I think, as tbe contract waa made in tlie 
West Initt^fly tlie rate of interest would be 
computed according to the West Indum law. 
Baflow remarks, as to the measure of the com- 
putadon of interest, it is to l>e obseiyed, that 
contracts are to be adjudged according to the 
brar of the place where such contracts are 
made : and therefore, in all cases interest 
must be paid according to the law of the 
country where the debt was contracted ; and, 
la cases of mortgage, mot according to the 
rate where the land lies. 2 Treat, on Bq. 
443, 6th ed. See more on the rate of interest 
on loans, in 1 Ves. 428 ; 7 Term R(». 242; 
5 Ves. 199| 2 Burr. 1077. 

H.B.A. 



p. 396. 



UMCnnPICATBD BAMCnnPT. 

' lam of opinion that he can sue for a debt 
eintraeted on account of personal labor, since 
liw commission. In support of which, tftdS? 
aa^peiidde Y. 7Vmft'M0M, CkH>k. 428. 

R. B. 



LJW OF ArrOBNSYS. 
TftCBTBB.^— eBT4>PP. P. 396. 

An attorn^ has evideatlv a Hen on the mo- 
ney recovered for and on behalf of his client, 
for his bOl of costs. See3Atk.720j 4Dumf. 
& East, 124 ; Doug. 104 ; 1 H. Black. 122. 
And he may retiin what money should come 
to liis hands, to the amount of his blH. ' Fide 
Tidd's Phic 8tk ed. H.B.A. 



hi the usual .course of business, but cannot 
recollect from whom. One of the 100/. has 
also been presented* by a person, who states 
he receiTM It from his correspondent in 
France ; who has been written to, and states 
he xeeeived it for goods sold to an Eariish. 
man, who gave his name and address in Ijob- 
don ; but which appears to have been ictl- 
tious. These allegancms not being considered 
satialatotonr, payment has been refused. Can 
the bank be compelled to pay both, or either 
of the notes to the present holders ? M. 



PRACTICE. 



QUBRIBS. 



, . COMMON LAW, 

sxserrom.— <!nBDrron8. 

If the executor of an insolvent estate, of 
whick there are simple contract and spedsl^ 
creditors, bound to inform the spedalty credi- 
ton of tbe advantage their securities confer on 
Iheai, supposing thiit th^ are iniorant of it, 
«nd appear wilBng to take merdy a rateable 
ahsffe with the simple contract creditors? If 
he be so bound, I presume the specialty crea- 
tor, alter he has recdved his rateable propor- 
tion, and delivered im his security, may hold 
the executor nersonaily llri>le for the residue 
of his debt, dioogh the estate be fully distri- 
buted. Minos. 



8TOLBN motes. 

I had my pocket picked last month, in the 
Strand, of three one nundred pounds and five 
ten pounds Bank of England notes, of ^(duch I 

Sve notice, with aa indemnity, to die bank, 
le of the 10/. notes has been presented at the 
bittk, by a penoa who alleges that he took it 



NEW BULBS. — ATTOBNBT. 

Is the 2d new rule of the last term, directing 
that the phdntiiPs attomev shall indorse upon 
the copv of any process the amount of costs, 
applicaole to a copy of a bill filed against an 
attorney ? and what would the costs be ? say 
bill fo. 8. K. B. R.M. 



death to Us la» 
can be 
e the execution 



luent 



LAW OF FROFBBTT AND CO»rMXASCntG. 
WlLXi.— SOLICITOB.^— BBPUBIilCATION. 

About fifteen years ago, the deceased be. 
queathed an annuity to a solicitor, a friend* 
but no rdation. Smce die execution fMftlie 
will, he has made others, and eadi of them re- 
voking the preceding one ;^ and in none of die 
subsequent wMls has the name of the annuitiant 
been mendoned ; but eadiiedaKed tile inten- 
tion of the testator to be, t^| die whdki «fhia 
^p e rtf should go after 
tnily : but none of the sub 
found. The annuitant has, 
of the frill under which he ^ahns, retuned 
it in his poasesikm I andhe now sedu to prove 
it : but m consequence of the frequent in^ 
madons by the deceased, of his intentions, and' 
his apparent ignonnce of the existence, of any 
such wUl, andalso die ftucX %ii so many having 
been rince made, the relations have entered a 
osMuT against the proof of such irill. Theie 
has been no re-pubKcadon during the fifteem 
years rince the executiopi of the wUl and iho 
decease of the tettalor. On proof of dedai»<» 
don by die testator, of Ids wishes dwt his 
property should go to his funilv, and of Us 
making so many subsequent wHls, and no re> 
publication of the former having been mnd^ 
would the Court allow suds a wiB to be 
proved } R. B. 



. ^ LBA8B.— VeSFBlTUBB.— BBMBSfr. 

^. bequeaths a leasdiold estate ti a. for 



life, with lemunder to C Can H., b 
payment of rent, or nonperformance o^ cove- 
nnntt, suffer the lease to be forfeUedl and if 
the luidlord recovers in gectmenty has C, any 
remedy^ either against B. or otherwise ? Or, 
if not, suppose H. dies before the lease expires; 
has C. then any interest in the estate? 

R* M» 
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IfNS t rUnncu , 



MiSCBiAJCtmA. 



A CONKAUGUT OlECITlT. 

• • ■ 

At Oalway^ the irat time J&dre Hill went 
the ConiMHiglit Cvenity he had toe fldvantagfe 
of repoituig^ a aiaiden Muse. He wm firm 
from Enghmd, end aUhong^h doubtless an ex- 
cellent lairyer, was not yet aequamted mCk 
the chaimcter of the people among \4iom he 
was^ to adminiater me law which he uader* 
stood so well in the iU)8tract. When he had 
taken his seat on the bench, he delivered a 
very eloquent address to the- grand jury, on the 
state of tne calendar. A guard of honour had 
attended him^ as the King^ nfprweiltatiTe, on 
his arriTal in the town, and as was the cnsttm 
lit that period^ did duty about his person so 
long as ne remained. He had scarcely con- 
eluded his address, however, when he tuned 
round to me and asked, in a tone of becQni4M[ 
authority, *' What mean those soldiers ?*' 1 
was unwilling to say to him in open Court 
that they were, in some measure, intended for 
his own pBoteetkm ; so I answmd Chat they 
had been ordered out to do him honour ai\d to 
protect the admhtistration of the law. He 
then desmd me to send them away, observing, 
with true Bagtish feelimg, that he wovld have 
BO soldien neara court ofjustiee, and that Che 
law asast protect itseML The sfvard was ae« 
eerdiagly reaioved,.Miid a bustls wm imme- 
diately ward on the outside i»f the session- 
hone. The Judge ^MMd. that the prisoaeni 
might be broaghtifl. Oa tfaia thei^ was B^m^ 
denmc, and the gaoler having made his a^ 
peannce was httM^ogated as ti» the cause of 
the dck^. The man replied, that he had 
braught- his pnsoners from the gaol to the 
door otf the seMton^wase, wlMre ho had 4eft 
them in eharge of (he ofieers of the > Court* 
The Ant on the list was tbes summoned to 
appear ; hvt aa answer of mm ^st kmetti9i9 wae 
iyamedbitely Teturaed. At this the Jiidge was 
very wroHi wiAi the off eers, and' sayfaig than 
he would haw it laqaired Mo, deiired the 
BsaEt priaotier to bet called y tel the same aa^ 
fwer haviag beta re tara e d ia sacceBiion for. 
Teddy CMtr* and Furty OlPlya, aad the 



whole list of culprits, the leAmed Judge 
forced to admit that in the wilds of C dfa a a agfct 
the supreauu^ of the law stood in need of some 
suborainate aid for its protection.—^ Jkmmm 
Camp^Wi M^mmrM, 

-' PHaABaoii#ov OF ifAwyicBfl. - 

In a letter to Che Spectator, No. 551, the 
foltowing humorous account appears : " Af- 
fairs of consequence having brought me to 
town, I had the curiosity the other day to '\\^t 
Westminster Hall ; and having placed myself 
in one of the CourtSr ' c^cpectea to be most 
Agreeably entertained. ' After the Court and 
counsel were with due ceremony seated, up 
stands a learned gentleman, and began^^*-' when 
this , matter was laftt " stirred ^ t)eTore your 
Lordships ;' the next humbly moved to 'quash' 
an indictment { anoUier complained that lus 
adveiaary had f snapped* a^adgnmtf the aext 
informea the Court that his ^dient was ' strip- 
ped' of his possessions ; another becged leave 
to acquaint nia Lordship, that they nad been 
' saddled' ¥rith costs. ^ At last, up fot a nwa 
seiieant, and told us his client had been ' nong 
up^ a whole term by a. writ of error. At this 
I could bear it no longer, but came hither, and 
resolved to apply mysdf to your honour to in- 
terpose with taese ^mliaBien, IJM they would 
leave off such low aad. unnatural eaapremma : 
for, surelv, though the lawyers siwscrli)e to 
hideous French and fiUse Latin, yet, ^ev ahouM 
let their clients hav^ a little' decent aipaproper 
English for their fnoney." — CHspU timveg^ 
aaeer^t Guide. 



8DFFBRING A RBCOVERT. 

A ph]^sician of an dcrimotirbUs disposition, 
and having a thorough hatred of lawyers, was 
in company with s^baitisMTKhnd in the course 
of conversation, reproached the profession of 
the latter with the tiSimrphrases utterly unin- 
telligible. " Foreuxmfkt/' odd he, " I never 
could undeutand wbatlxaa.|ifvyfiF% mean by 
doclcing ai\ entail.? "^(liat |S very ^fihelj," 
answered the lawyer, *^t)Ot f wiH explain' .it to 
you ; it IS dohir what^you doclon never con- 
sent to^sujfering a >*ewrrrj^.**— WW: 
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Quod mngis ad ^oi 



Feitincft, et bescire knalum est, hgitami^. 
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HOBAT. 



BANKftUPTCr REFORM. 

t 

We mentioned, in a late number, our in- 
tention to keep Uie subject 6f Bankruptcy' 
He^xrm constantly in view, and, in particu* 
bcr, to wtttcb tbe progress of die new Court,* 
md observe its actual ''working*' in practice. 
We shail^dp this witii no unfriendly feeling, 
either to the Court or its originators ; . but 
we shaU cM»iify puxsue ;the enquiry earr 
nestly and steadily, and endeavouring to put 
from us sl^peneital- likii^s and ^did&iags'. ^ 

Our Attention bks b^to iQ: pre»ep1f edlH' 
to tbe subject by the returns which w^re 
lately moved for 'by Sir Edward Sugden, and 
oidmd' by the House of Commons*.; md 
whioh'^JiiKiKe just been fumii^ed by Mr. Ser- 
jeant- LiKwes, JEUB the chief registrar of the 
new Court. ' Tlw document will be found 
atl^ngtJi in the Monthly Record for tiie pre- 
sent month ^ '; and we shall here mention its 
pnaa^)al' contents, and make some remarks 
6n it. ' In the first place, a return was 
moved for bf - the humber of issues tried by 
the Court of Review ; the answer b, that 
Jio. ianie has hitherto been tried by Hie Court 
of Review. .#- 

Secomfly,^ — A return wi» moved Ibr of tbe 
nu]hbacx>lnuU?bm' heard by that Court upon 
vwa .voce evidiince : the answer is, thatno 
matters up to the 19th of March had been 
heard on tmto voce, evidence ; butiti^ mat« 
tera,'whkh were then pending in the Court 
of Review, and had been b^ore then ap-^ 
pointed for hearing, had since beenheard by 
that Court, and dettirmined oh viva voce 
evidence. ...... 

Thirdly. tttA jetum was moveji for of the 
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number of days and hours on which the 
Court of Review has sat ; of the number of 
petitions and matters heard by the Court, 
distinguishing such as had been previously 
decided by the Vice-Chantellor, and such 
as were matters ex parte, or not opposed ; 
how often the Judges had sat as commiS"* 
sipners, and what matters^ey had how to 
decide: the answer is, that 158 petitians 
and other matters were heard by the Court 
of Review to the 1 9th of March, inclusive tff ' 
^lucb two, had busen previQ)i$]^.^)iQard by 
the Vice-Chanoe^or; and 1 11 n^e e» fartH 
and not opposed. That the Judges fre-> 
quently attended in jthe Court of Commi»» 
sioners of Bankruptcy, in Baainghall Street; 
with a view to assist the commissioners, and 
sometii^es on appointments ; but on one oe* 
casion only had a Judge actually sat^ as t| . 
commissioner, lliat the number of matters 
which stood for hearing in the Court.of Re- 
view,, on the 19th of March was 30, of 
which eight stood for hearing on that<day. 

Fourthly.— A return of the fees received^ 
by the several officers of the Court, distin* 
guishing those enumerated in schedule I. of 
the 1 and 2 W. 4. c. bSt i^m fhoac:^ i^ 
sch^ule IL :- the answer is, that the 'sumt 
received fop the fees entimearated in t^ -My 
cond schedule4>f the act, to the 19th of March 
inclusive, (comprehending the 136/. 6«. for 
the filing of affidavits, for i»ocuring the ad^ 
mission of attorneys and 8(^ci(^)Qii|ountod 
to 486/. 2«. 4^. The fe|^: rece^^^r 
the admission and enrolii^ent of attcfQfeyi 
and solicitors, tp and upon th|L( 6Af, esLt 
elusive of those for filing' their affid%vi^ 
amfMinted to 68U. 10«. Thn .rT|n||ifnw.of 
the affidavits and enrolments, aod-tiiP^^Mi^ 
sary boo|» for entering tbp .wMi^su^ M 
the attomies and soUci^tprs adi}]jt%i[j^.iii' fh% 



414 



J^nhnq^ey Reform. 



Court of Badiiiiptcy up to llie aaaie day, j these attendances ooeiq^ed bat a tnudl por* 

vas 67/. 17*., after the pojrment of wliidi 

there would remain a balance of 613/. 13*., 

wbidi, by the rules made by the Judges of 

the Court of Review, on the 12th of Janu* 

ary last, was dixfctod to*be applied^ to *the 

same purposes af tiie|b«9 retf^ei^ed. iQder fhtt 

second schedule. 

Fifthly. — A return of the names of the 
olBeial assignees. The names are, ofuuuise, 
x€f0biitM." 'Tfpg^ hare been MJMtr given by 
us, and are 19 m number. The return fur- 
ther states, that three of 'the first 18 of 
these genUemen are attadied to each of 
the six commissioners ; but tiiat the nine- 
teenth (Mr. Joseph- Lowe) has not been at- 
tached to any connnissioner, so as to enter 
upon his official duties ; nor wiH he lie so 
attached until it be found necessary to add 
to the irafnbft- df ^i «ctlJi|^ offidftl ss- 
iigmm, 

SixUbl^^.-^A l^totn was moved for dr tlie 
dditM |NHbMMed by the ^deputy f^gistaxs 
of the O^uit. Bach d^uty registrar has 
ftey«ndly vMW^^^ fot^ hfans^lf, Ibr the par- 
tibttlftn di wMch we shall refer ova* readers 
to the rffturii, as they are mentfoned at 
to^e length hnd ih det^. 

fiMrSttttily. — ^A r^tan of the duties per- 
Ibnned br the secretaty oif bankrupts, and 
the numGer (tf houn 6f each ^y in which 
he had be^ engaged in the public duties 
of his oAce, knd of the aikouht of fees re- 
c«l<n»d bt hhn «hd Mi clerks. The answer 
iii« that me secretary of bankrupts is not an 
oAceS* of, or attaiched to the Court of Bank- 
rfiptcy ; btit in cons^ence of the order of 
tfio House of C(Aa[toona ha'Hng b<fexi for- 
ward^ to him, h^ hot doubting but that the 
tMef re^M^ to his Office, ttates, that as 
tile duties Of hSs office are lAuHiftiriotts, and 
not United tO hoturs <>r to atteudsDCC at his 
office, ttls impossibte to mrice a return in 
tho precise terms of the ord^. He further 
Matte, that the duties of his office consist 
<rf a generid miperkiteiihdence of all the bu- 
•hllttls dh^eClod by th^ l^eral Aattttes to be 
tftniiacted ht Di^ offiOe Bet apart for the 
{ifnpose, tekt which require, ahd have had 
his didly itMefidktice there ; ttfelrtMhdH^e in 
Oouift in ttiatters of bankruptcy ; very ftt- 
4UM« aMHdance on the Lofd Cftnucefior 
personally, litl^ ffoiuse of Lords or at his 
•fm houte, feottMmes in the mormng be- 
iM hk Lblrdship gbes hxto GOurt, and at 
flAcr timeU bite in the eSr^n^, Upon va- 
thnmiMAIM OfbusintM ; that, fike the other 
lioid Chiinceiof^ft secretaHcs, he is one of 
hAi liordsldp^B i^ehdantiB at the Hbtbe of 



tion of his time ; that the amount i^fees re- 
ceived by him andhiscleiks was as IqUowb : 
for fiats to the 29th of Mavch, under sec. 45 
of the new act, and which has been paid 
by him into^tim Bank.* aan^uiBed by the 
U^ 43301. ; ibr i^ tiiid# sec. 48, and 
the fim schedule of tii^ act, to thei26th of 
March, and which had been applied for the 
puipuses mentioned in that sectioB, 1791. 
13^. Si/., ootof w]u4 he had paid HI/. 13ffj 
for part of the expenses of the ofiSoe. 

We think tiiat this vetuxn bears out our 
opinion* as to the compandfe inntility of 
tibic Court^ of Review. Had it been found 
necessary to try many issues ^; had it beea 
found necessary that the judges should £re* 
quently at ai commissioiien ; Imd the quan* 
tity of business been much laiger than it 
has piovba to be, it iit)i)eiaiti|f bytte re- 
turn, that there have, in three months, been 
only ybffy^'tewii cdntesfed mmlfitwia bdfil&ra 
it; h»d there been alaig^ sneAr of pett*^ 
liooa undisposed of; thai it miglNt hiM 
seemed proper and ingtassiy that Four 
Judgeashnidd sit in this Gout ; bat wheo^ 
we find the Acts as thdy asa How pravwi ta 
be» we must repeat, timt it is ha e t sstfy thafc 
some modifieatioa of this Court shosAd taka 
place. 

Ilie fees TOceived by virtue of ttavensid 
sehedttfe, iM tlie 4Mi necibn ef ite aeft^ 
bstog the Mg4stiaiKs fest/and to he appns^ 
priated in paying the salaries of ckika, a 
disffe to the officers of the Coatt af Ohan^ 
eery> and the suiplus to be dhided btt w teii 
the rcigislnaa and dqmty afu gisU a ia , as tfas 
Lord Chancdlor diall appoint,, 
tehdy oomldetafalo. Ittfipeamto 
tliey may very |>tbper]y be ledooed. Thm 
fees Y«ceiv«l by this ChneeUar's secie<f 
thiy of bimkrupti, by virtue of: the fini 
schedule, aie tnfiing> and -oompiebdy eoai^i 
tradictii TittKiur timt hasTsachedus^ thaft 
that gemdemaa itas nmldBg faaga auma bf 
theuL 

Hie depirty regtotmi a mdke oata ptetty 
good csae. We sira ceftnafy of opionii* 
tliat eadi commissid&ei' sbooU have a d»* 
puty tagiiitrar «ttadied to his ^km% m 
thitt%tiiateWeoeHsarf. Hia^ibfirtRroigamk 
<leta6b,'iirho aia «ttaohed 'KXheCout of 
iWview*, appeerto as to ha hwdlyaa ■esca > 
tery, «to thek duties aiigl^ MiUy be pep^ 
famed by die twodilif«egiMsars, In aoBN 
dusion. we must repeat, Uiat we cannol 
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^ ISIr. Monta^'s predictloii, ai to the unm- 

^u;.^^ j,^ * -.^^ y:-^ "-.^i — V her of issues to be tnod (*ce irii/r, p. 112), has 
iMMft Md w tkMsions Of t^te« dthouiih j ' *^ 



On tit MkiffUettim t^tkeRmmum tf Of Itikt tf CMirt;:No. VI. 



U» 



cottudtr the pgeaeat Oouri-by any means 
IHufoet. and thiat it mnat iinda|^ consider* 
aUe revision in many of ita parts be&kre it 
can meet the demands of the professioB ^ 
Ite puhfie. 
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iir my bet article on the subject of the mie- 
applieali«i of tbe reremies of the Inns-of 
Court, I stated* that '• should any change 
biqfypen, I should again call my readers' at- 
tenticn to it liirou^ the mecUom of these 
M>lii]niiB." 

It ir proper, tiierefere, tlait I should no- 
tiee a motion, which has been lecently an- 
nounced in the House of Commons, closely 
•onnected wiHi the subject of my enquiry. 
On Thursday the 19th instant Mr. Whittle 
I^urvey gave notice that^ should move an 
address to the King, that be be gnuaously 
pleased to dfaect ^e Commissionen appoint- 
odto enquire into the oourse<^ proceedings m 
tiie superior Courts of Law, to examine into 
tiie nike and practice observed by the Bench- 
ereof'J«|^bln'e Iim* Itiner Tempk, Middle 
Tempkv tnd Omy -s ion* mfon tjie e^icftr 
Hon K^ penoAs seddng to beeeme members 
lbereof,or to be called to the bar; and that 
he should d^o -moire to bring in a biUi to 
empower tlie Judges of the Kmg's Bench 
to iane. a mm^dammt to the Treasurers of 
tiie several Inns of Court, and to frame or- 
dinanoes to regulate the admission of pa- 
eons claimmg to become meB^iers of such 
Inns* or tp be called to the Bar. 

I am glad that tids subject is so soon to 
oecupy t£e attention of the House and of 
itip country. I could have wished, pcMffaape-, 
tint St had been undertaken by a member 
not personally mixed up in the dispute, 
Mr. Harvey, having, I bdieve, been retoed 
.admission by one <^ the Inns of Court : but 
were it not for this circumstance, I should 
be wdl satisfied that the great talents and 
perseversnoe of that honourftbl^^ lliemb^ 
jqjioidd be engaged in the cause. I am not 
disposed to o^ect, that Mr. Qarvey has 
^bosen a wuy different from that which I 
before p<nnted out for obtaiiupg redress \ 
1 am perfectly ready to refer the matter to 
liie Common Iaw CommissionerB, as im- 

»SeeeMfi,p.336. 
^Sea«iir^,p,dd4. 



\ partial and compete judges of the mfttteFi 
and to abide by their direction and deter- 
mination. Of this I am peifecUy sure, that 
things cannot long remain as they.are* 
Public attention, is bepoioing gradually 
roused t the current of opinion, although 
rising from a peculiar and somewhat jen^ote 
source, is daily receiving accession, and, if 
pmpexly directed, . must ultimately carry 
away all opposition. It is impossible to sup-, 
pose that tibie.present system of legal edu- 
cation, or mo^ educatioa^T— attended ^ it 
is> by no. advantage; fraught as it is« with, 
oonaiderable ii^u^ to.the h^ proifessiop 
and to. the pubUc, — can long continue. X% 
has none of the usual ^claims, to support. It. 
is o{q)osed.to fonner usage, and to all qou- 
temporaneans authorities^ It is a Qp|letf^]^ 
object of ridicule and qcmtiempit-. It is 9^* 
ported by no fgaaA interests ;..and if it wer9 
abolished to-morrow, (Eud a better system, 
substituted vbl ita place* no one. person .WQidd 
suffer — a thing not, easQy paid of max\y im- 
portant changes. I abaV wait, therefore with 
anvety the ^result of Mr. Harvj^y's motioxu 
and I shall then take the Ubprty of 9gm 
adverting to the ^ ubjectt 
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'" F^MiaUMENT FOR ^BE#T. 

Tux object of the Bill of which wei presentr 
ed an analysis, page d89^ f|a/tf, is to abolish 
the punishment of death in all cases -of 
theft. It ieavea untouched the punishment 
of crimes attended by persomd violence^*^ 
such as highway robb^, and burglary. 

Without entering for ^e present into the 
general question ofthe punishment of death 
for those heavier crimes, we must concur in 
the policy as weU as humanity of abolishmg 
a. punishment rarely inflicted, .and agdnst 
wluch the public feel^ ha^ been very ge- 
nerally and ^trongly expressed. To put a 
human being to death, not for tlie specific 
offence for which he has been tried,* but on 
tite assumption (fqr.it can be nothing else) 
that he is an incQtrigihh offender, is at ya^ 
rianc^e with the first principles of justice^ 
We doubt not that ^U the vnown facts re- 
garding the past life of the culprit are weA 
considered by the Judge before whom he % 
tried, and by. Hie Secretary of State, prior 
to issiung tiie warrant for execution; but 
aU the p ftlljfttiijg circumstances may not be 
luiown ; and diere can be no doubt tfaa,t 
many have suffered the extreme penalty <^ | 
\ the law. whose cases, if '|«lly 1i^«bri,' wer^ \ 
I ' . - . t2F2 ' ^ - ' ' 
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less flagrant than otHen, who have received 
the benefit of the royal clemency. Puiiish- 
ment, we admit, should be sufficiently severe 
to deter from crime; but it should be duly 
proportioned to it, and it should be definite, 
o^not dependent upon good or bad charac- 
ter, for the character is not put in issue ; 
and no one should be punished on account 
of bad reputation, but for the acta which the 
law has prohibited. 

Practically, however, the main objection 
to capital punishment for petty offences, is, 
that those who are robbed stiffer the injury 
without complamt, rather than outrage Uieir 
feelings by becoming the instruments of a 
sacrifice of life, which they deem uncalled 
for by the nature of the oiSence. It is in 
vain to say that the public interest demands 
a severer code of law, if the public feeling, 
immediately that it is inflicted, takes the 
side of the offender, instead of the side of 
the law. Nothing can be more dangerous 
in legislation than setting the high duty of 
obedience to the laws at variance with the 
moral feelings of the community. Even the 
severest disciplinarian must allow» that, 
however objectionable the prevailing senti- 
ment, it is a failing, which " leans to vir- 
tue's side ;" whilst the opposite extreme 
would necessarily lead to ^e same savage- 
ness in tho^peipetration of crime that would 
be ezemplifi^ in its punishment. 



REVIEW, 

ne Province of Jvrieprwdenct determined, 
by John Austin, Esq. Barrister at Law. — 
Murray, 1832. 

Mb. AustiN is one of the ablest disciples 
of Bentham. He is a marked instance of 
the merits and faults of his sect. He seizes 
upon a subject vigorously,* and examines 
it with the most searching perseverance.: 
he labours entirely to exhaust it ; to break 
it up into bits: he grapples boldly with all its 
difficulties : he lays down rules as 'with the 
voice of an ofacle : his manner is confident * 
even to arrogance. He plainly tells the 
reader thiat it will be diflicult'lto deny his 
premises, and absurd to dispilte hi^ con- 
clusions. He significantly hints, thathis^mak- 
ing known his opinibn^ must be considered 
as a favour ; and while he sets at nought 
the sentiments of most oth^r writers, . he 
does not seem to conceive it possible that 
his own can meet with a doubt. This is 
our general opinion of the work ; anrf, witii- 
out entering minutely into its contents, we 
shall give a short summary of its object. 



The work consists of ten kctuxes de* 
livered at the London University, compressed 
into six, and " beard with some approbatioii 
by an instructed and judicious audience ;" 
and which the author " ventures to entitle, 
the province of jurisprudence determined." 
The matter " is clothed with a style, or 
wears a form (A expression, which assui^e^ 
that they are read to an audience," and " it 
could not have been stripped of this with- 
out much profitless labour." Uliswe do 
not at all object to, as it does much to re* 
lieve the heaviness of many parts of the 
volume* the style of which, althou^ Mr* 
Austin says he has endeavoured to give it 
"brevity, clearness, and ease, as well as 
the requisite preciwbn," he admits may be 
found ** sometimes crabbed and, tedious i* 
pref. xix. The topics which are principally^ 
treated of> according to the dii^on piu:sued» 
are briefly as followa: " Laws proper, or 
properly so called, are commands i^ laws- 
which are not commands, are laws improper^ 
or improperly so called. Laws pn^>erly soi. 
called, with laws improperly so called, may 
be f^ptiy divided into the two foUowing kinds. 
1 .--^The divine laws,, or the laws of God ; 
that is to say, the laws which are set by, 
God to his human creatures. 2. — Positive 
laws } that is to say, laws which are simply; 
and strictly so called, and which fyxm, tha 
appropriate matter of. general and particular 
jurii^rudenee. 3. — Positive morality; rulea^ 
of positive morality; or positive moral 
rules. 4. — Laws metaphorical or figura- 
tive, or merely metaphorical or figurative.*' 
These topics are pursued Uiroughout tiie six. 
lectures; and Mr. Austin finds ample oppor- 
tunity, in discussing them, to expound and 
defend the great doctrine of the Bentham- 
ites, " the theory of utility," otherwise 
known as "the greatest-posaible- happiness 
principle ;" in which w e are of opinion, if 
we mistake not, Mr. Austin has already cn^ 
tered tiie lists, in the pages of a quarterly, 
contemporary. Hanng thus noticed the 
general object of the book, we shall content 
ourselves^ and possibly our readers, by mak- 
ing some few, •extracts, which appear best 
suited to give a fair and favorable notice of 
the nature and contents of tiie work ; only 
observing further, that the subject has been, 
evidentiy anxiously and earnesUy pursued 
by the author ; and we very sincerely be^, 
lieve, that he )ias no other wish but that of 
discovering satisfactory principles of legis- 
lation. We shall first quote a yciy clear 
exposition of the laws of God. 

" Of (he divine laws, or the laws of God, 
some are reveaM or prbmulgfated, and others 
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we imretenled. Such of tbe laws of God a« 
are iiArevealed are not uhA^equently denoted 
hf the foUowin^ names or jf^hrases ; " the law 
<ft nature j" " natural law ;*' *' the law mani- 
feated to men by light of nature or reason ;•' 
** the laws, precepts, or dictates of natureJ re- 
ligion." The revealed law of God, and the 
portioii of the law which is vnrevealedy are 
nianifested to men in different ways, or by 
different sets of signs. With regard to the 
laws which God is pleased to reveal, th6 way 
wherein fliey are manifested is easily con- 
«dved. They arc express commands ; por- 
tions of Hke toordof God $ commands !tignifted 
to men through the medium of human lan- 
^agc, and settled by God directly, or by 
servants whom he sends to announce them. 

*' Such of the divine laws as are unrevenledy 
are laws set by God to his human creatures, 
but not through the medium of human Ian- 
£uage, or not expressly. Ttese are the only 
laws which he has set to that portion of man- 
kind who are excluded from tne light of reve- 
lation. These laws are binding upon us (who 
have access to the truths of Revelation), in so 
fiar as the revealed law has left our duties un- 
determined. For, thot^h his express directions 
are the clearest evidence of his wiU, we must 
look for many of the duties which God has 
imposed upon us, to the marks or signs of his 

fleasure, which are styled the light of nature, 
^aley, and other divines, have proved beyond 
a doubt, that it was not the purpose of revela- 
tion to disclose the whole of those duties. 
Some we could not know without the help of 
revelation; and these the reveled law has 
stated difitinedy and precisely. The rest we 
jm^f knowy if we will, by the light of nature or 
reason.; and these the revealed law supposes 
or assumes. It passes them over in suence, 
or with a brief and incidental notice." pp. 
32, 33. *^ 

The following seems to us well put : — 

'* peaking generally, human conduct, in- 
cluding the human conduct which is subiect to 
the divine commands, is inevitably guided by 
rules, or by principles or maxims. If our ex- 
perience and observation of particulars were 
not generalized, our experience and observa- 
tion of particulars would seldom avail us in 
jmctice. To review on the spur of the occa- 
sion a host of particulars, ana to obtain from 
these particulars a conclusion applicable to the 
case, were a process too slow and imcertadn 
to meet the exigencies of our lives. The in- 
ferences suggested to our minds by repeated 
experience and observation, are therefore 
drawn into prineifilee, or compressed into 
fnaeAne^ .These we carry about us ready for 
use» and <apply to individual cases promptly or 
without l^esitationi without reverting to the 
process by which they vvere obtained ; or with- 
out riecalling and arraying before our minds, 
the numerous and intncate considerations of 
which they are handy abridgments. This is 
j&e main, though not the on^ u^e of theory : 
trhich ignorant and weak people are in the 



habit of opposing to practice, btft which Is' 
essential to practice, guided by experience 
and observation. ' ''Hs true in theory ; hiit 
then tis false in praciice.' Such is a common 
talk. This says Noodle. And this he pro- 
poundeth with a look of profundity that were 
enough to make ye sjdit. But with due and 
discreet deference to this worshipful and 
mighty personage, that which is true in theory 
is fiUo true in practice, 

" Seeing that a true theory is a compendium 
\ of particular truths, it is necessarily true as ap- 
plied to particular cases. The terms of the 
• theory are general and abstract, or the parti- 
cular truths which the theory implies would, 
not be abbreviated or condensed. But unless 
it be true of particulars, and therefore, true in 
practice, it has no truth at all. IVutk is al- 
ways particular, though language is commonly 
general. Unless the terms of a theory can be 
resolved into particular truths, the theory is 
mere jargon : a coil of those senseless abstrac* 
tions, which often ensnare the instructed s and 
in which the wits of the ignorant are certainly 
cauf ht and entangled, when they stir from the 
tracx of authority, and venture to think for 
themselves. 

" They who talk of theory as if it were.'the 
antagonist of practice, or of a thing being true 
in tieory but not true in practice, mean (if 
they have a meaning) that the theory, in 
question is false: that the particular truths 
which it concerns are treat^ imperfectly or 
Incorrectly ; and that if it were BpJPJ^ed in prac* 
tice, it might therefore mislead. They say that 
trulii in theorv is not tnith in practice. 'They 
mean that a fsise theory is not a trtte one, and 
knight lead us to practioJ errors." pp. 49^—^1, 

The author's favourite theory sometimes 
carries him beyond the quiet limits of the 
Professor's chair. He holds the opinion of 
his sect, that colonies which are not obvi- 
ously useful to the mother country, should 
not be retained by her, — a question we 
shall not here discuss. He reverts to the 
first American war with indigoant exclama- 
tions. He protests against '* the stupid 
and infuriate majority who rushed into 
that odious war," p. 57; declares that 
" argumeuts drawn from utility were not 
to the dull taste of the stupid uid infuriate 
majority." p. 59. He says that Mr. 
Burice would have taught them better; 
would have purged their muddled, brains, 
and " laid tW^ fever in their souls" with 
the healing principle of urility^ He asked 
them what they would get if the project of 
coercion should succeed ; and implored them 
to compare the advantage with the hazard 
and cost. But the sound practical men 
stin insisted on the right, and sagaciously 
shook their heads at hun« as a refiner and 
a theorist." p. 59. 

** If a serious difference should arise be- 
tween oursdhres and Canads^" he continues^ 

2Fd 
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K or* between oursdveft mad Irdand, ' an «l- 
teinpt will probably be made to cram us m^ 
tbe same fluflf. But Buch lure the mif(m 
ftfrlies which reason has taken to the interri^ 
that 1 hope yvt shall. not fWaHew i|t with lh» 
relish of our good anccstare.. it wlU probably 






occur to us to ask whether she be worth ke«^ 
big,, and whether she be worih keeping al the 
cost of a war?" 

This vordy videnqe tod useless haaami. 
ing of questionable opimons, does not im- 
prove the work. The foHowing reasoning 
as to the necessary distinctioli of rich and 
poor, is more to our taste :-^ 

" Want and labour spring from the nig- 
itardUness of nature, and not from the in- 
equality which is consequent on the institution 
0? prop€ffty. These evils are inseparable from 
the condition of raah upon earth; and arc 
Bghtened, not aggravated, by this invidious in- 
siStution. Without enpifal, and the arts which 
depend upon capital, the reward of labour 
would be far scantier than it is ; and capital, 
With the arts which depend upon it, are crear 
turea of the institution of property. The msti- 
tution is good for the many.as well as for the 
few. The poor are not htripp^d by it of the 
produce of their labour ; but it gives them a 
part in the enjoyment of weidth which it calls 
Into being. In effect, though not in law, the 
labourers aire co-propricitors with the capit^ 
isU who hire their labour. The reward whicK 
they get foi: their labour & princq;)ally drawn 
from cmfntalt and they are not less ipterested 
than the jeflsil owners in t>^ote<;ting the fundj 
from invaMob. It is ccftriiily to be wished' 
that their i%Waf 4 w«* greater ; iand that thiy 
^ver^ relieved txfivd^ the Incessant drudgery to 
>v}ueh they are now copdemned^ But tl^e 
.condition of IhjB working people (whether thdr 
wages, shidl be high or lt)w, the}f labour mo- 
derate' or extreme,) 'depend^ upon their own 
win, not upon the will of the rich. In the 
true principle if mpitlathn, detected by the 
fagaqity ot Mr. Malthus, they must look for 
the cause and the remedjf of their penu^ and 
excessive toil. There they >vould find the 
means which would. give tnem comparative 
'afi9uence ; which would ^ve them *the d^ee 
of leisure necessary to knowledge and renne- 
ment; which would raito them to personal 
jdignityand political influence, from grovelliftg 
and sojdid subjection to the arbitrary rule of the 
few. And these momentous truths, fire deducible 
'from plain principles, by-short and obvious in- 
ferences. Her^ thejc 14 no n^ of large and 
careful researcn, or of stibtte and sustained 
thinking. If Uie people understood distinctly a 
few indisputable pr<mo6itioii8, and were capable 
of going correcUy through an easy proc^ of 
reasoning, ueir minds would be purged of the 
'^prejudice which binds them .^tp the cause of 
.their sufferings,, and they would see and q^ply 
the remedy wmch Is suggested by tl^e princmle 
of population. Their repinings at the wu- 
ence of the ri.ch would be appeased. Their 
. -tnuAhurs at the iftjusticc df the riA would be 



silenced. Tb«y wwiW seawdy bi^ 
nery, or fire bams and tsorMicks, to te «»« 
of raising wages, or the rate of palish lene*. 
TW would see that rioklieBB of pfopartf** 
nnsehievous to ikem^km. Tliat «id» iwl»- 
^onr weaken the aotivas to^*«cii«Hila«wn,s^ 
therefore diminish the fund which 5«^ *$ 
labourer lys subsisteMse. They wwd A seaih ^ 
they are deeply interested in the *^**"^^ 



property : that if thif M^^stea i 
to ^ Hemand for their bbomv they woi^ 
share abundantly wiA thwr emp^fyv* » «? 
1>leMin^ of ih(* nsefttl instittili|aii.'f ». 7«-^» 

We Adl hcipc dole 6ur^<*ice, W mtif 
probablj find nxMii in some future number 
for one or two more extri^ctB, 



> 



ON THE BXPEDIBNCY OF A QENERM« 

iUEGISTRY. 

No. IV. 



I RCOasT having made use, in wy^ «^ 
munication, of the term «i^ b«e«wtt« « 
would seem to be "PP^^^ «> J^ J*^-^; 
the measure, trhich may be ve^^w4, »« 
be taken far granted that ^^,^^f^^ 

resMctiAg fine, and ttconrM,iiMa»mi. 

tttion of uptiottB. I ««««* ?"T^J™'*^ 
, excuse the commtoonBrt for tert« pMJ- 

' meet tbe ionTOjr«nc« in er&j toy •jJJ"*^ 
WMch comrtitute the grm «nf«'*«l?*^ 
t«> Mnall propertiee, and form «»« . P**^j?^ 
why money b not mote ftjqutotiy ««««««»* 
mortMirea or purchwes of smdl wnOuj*- „ - 
T^advocJea of the Wl «» «2*i?»^ 
a genfcril register, haretad^Jie *^^J^ 
th& oppbnentt npon their *rf«»«V"^*?2 
M suppbrtsrs of *imc8. The ^^IJSi 
-„— '£rt«i Md It matt*™ not how nnjost 




Enirland, who pauses dwui c »?_~ir"T " " 

proposition «"«•» "»"■* "^1112^^^?^ 

#hen the country is not F^P?****. iJ^ 

pointed out as an imotwt. 0'.™*S™2J2lX 

nonent of reform. If he *> "o*^.*"*^ 

ie is told that he Is swayed by the ■«««««*«» 

advice of the attorneys! and so ««« ""PJ- 

don has Um thrown *P<>n *"^.5*J^ 

sons, that the b^re sujpposition of ttOT***^- 

provaf Eas made many honolraMe ^«^«^ 

support the proposed metonre. ^. <^'«J" ?* 

formtten, that the attorneys we «h« ^^ 

tiaf advisers of all the landed propneton^^wlie- 

ther great or smaU J K there "T ,?»«J™.3 

not in the habit of. relying upon the cwri«a 

of some one attorney, « ttc «"»« *™«;^ °i 

is disputing thdr motives as a *<»dy.f «?* 

singtiir, <hen. that the mo^ cogent awpmrtt 

that has yet been found ft* the bffl, » *wm«- 
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«ttMB0y8.«i» iiiflu» aad amycd by Ihe baieat 
■Mdfeti ^Mriben, nisdividiiidB, tht mail entixe 
cttnidaMe m reponi ia tiiom J it ia nol, 
hvw«rer, my i»MUMM to defend die attobieya 
CMch ipe wbo is eatrwted mth a gafAuMn^B 
confidcnee will be able to drfend himutf* or 
kt nwt kee tbe employ)^ let Umi be. as 
wortideM aa Ja aeseitod } tie argnneati munit 
tk« biQ aie not tbeiaby impiigBed. It be* 
in. Scotland dueiy^^ dMt tke flfponeiils ot 
tration bava boaaaasailed;. ana in a very 
piMkadon tbw an agab afetadied» bcN 
bvad^ lint tbeu* views aia fiat most 
ineaa and sordid, tibey use ammeilft wbicb 
aaiinot alwiqra be reeoneiM w^ ea<£k <»tber. 
Have tlMse penoM ever looked u^ tiie Re- 
ports of A^CoBMiiisiQnanf or have tbey not» 
aa I mspeet bas been tbe ease wiUitbe mass of 
tUr SBjfi^orten, said to.tbemstlvea. Aegistm- 
tion is a good, aad therefora it sball be esta- 
Uislied; and tlie imponents can only be ao« 
tnated by adf.faiterest. Will tb^ bdieve It 
to be trae» tbat the Oonwnssiooers bare at one 
tioM (fi^tt Ik as their i^jpmmk, ibat bH dftera- 
tions m mar laws mast be bnmgbt forward at 
die aanoue time ; and at ano^ei; tiiat th^ have 
comnderad res^stration, and ather matters, iss 
iMsfai exocntMas^ Will these psrsons bth 
Ueve, that theCenaAissioaen at one time saiy 
Oist *'tiie jnreeeat ik«teiif the law of cuitenr 
bas gnren rise to few, if any eomjabuots, and 
Users is a» very strong ressanlbr akerinfr its" 
and at anotiier tamt, in refisrence to mother 
it may eeem snportiuoiis to legislate 
saes.ijke ti^se;" and yet ^vo of their 
bSfls' ace ipf th^ pmwie of makmg 
cbeagep upon these sumects 1 U H known to* 
liiese pcnoos^.tbat a deposit of the ot\guial 
. dead was,, i^ the first instance, a j|ae quinwt 
•f aegistrataon. ? That a general ngbt of 
•earoh was tliou^ht indiapcnsable ; and that 
Ikov a GooDipiomise is mads, bf a jprovision 
which, if it mean anytlung Ccxoefft to 4feliide die 
parties who dislike an open register), nrnst 
predvee a kind of Uw auit or litigation, when- 
mrer any person is. rcfiosed an inspection I Aad 
yatibe-apponcnts are dmrged with using in* 
cMmsistent arguments'; as if there were not 
fiaod eaoHgb in the reports, for the registration 
t« be appMed on a variety of jBTonnds ! An 
liMy fat to loan, that Lord Tenterden, the 
aasft. eairileM re£ermer, lias attowad to be 
atsack out of Ins presoription bill, a clanae 
4Mt fffonld have led to tbe most effectual ra. 
{aras, and tbe most certain to ciirtoil expense, 
•ff^ mean (die poweK to be i^ven over terms, to 
tbe owauer of the iaheiitaace, without the ia* 
tanrcadoBiiaC tbe trustee? ^Thal posdUe law 
eufMlam atfected jxf it, when it iwas- liot to 
ht% geneni compulsory law, bat^nbr a paimr 
ta be used if die Wn« thought pro^e 

fiefon i dose these observations, by a sliorl 
avaimary e^.what bas been pfftifosed ito be 
done to anprove the iaraetiee flic ^omremofaigv 
I mast advert to tbe clauses of the biu Isr 1^ 
d ba Kt ie a . jof fines and irecoveiies, sdiieb may 
be iakea as models npon.^vbidi other 
fivvemeots may Jbe efiiBctel 



I i«id mu Lt i^mf m to tudto-finey and naa- 
varies. valid. wHhrHit iiiR««idiiKyU ». aad if thft 
tame prineiple w^ »ppliN to tbe ^estiona 
arising; upon tbe stamp li^wB»^iA pan transact 
tions, a very neat lienelil W«ul4 b« conferred 
upap: tlie homfB of property^ >ybo, )V4^ they 
have been aetiag i^nf JH^ #«gi^ not to be 
liahle» at any dbtance qf.Ji^ie, tP have 4>eir 
deeds subject to question on account of some 
suDposed error in t he st amp, 

Bv clause '5, invalid^ recoveries are* mad^ 
Talia in certain cases. Of the propriety of 
thiir ^usMTtnietitthiM rail be ap doubt i butas 
litde can there bey Isubmi;^ on J|n enactment 
that shall declare, that anv assignment of a 
term shall not be impeacned by reason of 
any siqiposad want pC authori^ in ^e £^e- 
siasdcal Court giantbig the pimliAle or leHen 
of admiaisthidon. 

Clause 31 proridea, duit a beee fee, wlien 
united with tbe imaaediate reversioa, shall n«| 
mei^ : and if dial be a proper provision* I 
submit that it wQl be a^bss Ihdde to obieih 
don^ ia the ease wbei« the interest of tbii<d 
parties cannot posdoly be affectiMl,«^ mean \m 
preveafing the mdver nf « t^ra 14^ the owier 
of tlie lidLentance, oy wbidk all the expense ^ 
liauted administnitioni mif^t bft effjpetMallir 
abvliUed, 

. Wfaaitver auy be die mfoiws propaaed in 
comreyaaMwg, 1 objeet ei^lircly^ to umlity (or, 
what amounts to tbe leipe thing* % loss df 
priority) being ^ccaaiooed bj^ the emission ^ 
say new form winch nuqr be pmsferibed. I 
hare shordy alluded to dm di»g(trs atteKdii»f 
any anch providon, vid lo tb^ .pMV fase snitu 
.which hare been ' oeeasion^ bp^ bioom* 
''^ete execudoA of a will, eir of e p^wer. But 
if tbe losses lieve been gveat i|i tbeae caasM, 
when ao smaUa paii of m tauas^tioMi af tbe 
kiagdou} were .aubjeet to them* ho^ mmb 
more extensive wiH be Aa e«d wheu 90 ntal 
property nrhalever c«a Vt aef ely C9uveyad 9?ilb* 
out tbe m^iioBtion of a. new fonn ? Wbeu 
the ne^ law shall come iuto opemtiaa, whut 
mistakes mAy we noVexpeet wmiC^ oaat 
pressure of besinesa, pinosely. jd^Atyed, to 
be done by oiiceps praatiddly tinaQi|«ainted 
widi tfaair dndea, andlhftotigk die mMieof to* 
fidtoitf ecpMdIylnexpenenced ? Tbem^ivitof 
business wHl be menased by the edeond aanrW 
gaffes and otbei: equitable seeuri^es, wbieh tbn 
boldem will require to be renewed* bft iwdn 
that thev may have tbe b^efit of irtiypstiBdeii 
at the first q^poilunjty. This w Meelf 4f. % 
mMer of same bB^twtonoi ^9 g^^fiemm .ef 
property. 

tW cttclesiastfcel. coisadsdonere hmtm m 
thSs matter in Cbe proper light, whevi, io^eoom* 
BMn^ng A more fcomial eneeution of wttli of 
penonalpnepetty, they ley, " (t is true d^at fh# 
pnmosed «egistradon may a^metifl^ee produce 
aa mteatait7,'wben, by tbe present law* i^ ^em^ 
nlete or parlial diepodtien edgbt be ^bd^ i 

tk€ MHHttie^ ta cu$ ^ ifUnft^Pif^ i> jmi ^^4 
fair ^iarihifiom vmwgH iko§e itAa* 9ifcur4fmg 
/• onfiaaFy ehcwmitancen^ hme ihfi 9ifFfnge§l 
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ceoied,'* If tkete eonmiMoiicn thonglit it 
necessary thus to defend thtxe proposed exten- 
sion of an old form to a few more cases of the 
bequest of property, we may foirly conclude, 
that they woula not have been advocates for a 
new form, which, being omitted, shoujd expose 
every one dealing in luid to the risk of losing 
both money and land. A. 



VINDICATION OF THE NEW BANK* 
BUPTCY SYSTEM. 

In the 77th Number of the Legal Observer, 
a variety of objections are urged against the 
New Bankruptcy Court ; but as a desire is ex- 
pressed therein " to be set right, when wrong, 
no hostility against the Court or its originator 
being intended," it may not be unsatisfactory 
to your correspondent to find ^at this lauda^ 
ble and candid desire can, it is presumed, be 
easily gratified. 

It is fint stated^ *' that i^ fair trial of nearly 
three months has been given to the Court of 
Review, during which it will be found to have 
had more blank days than busy ones." That 
the period elapsed is one of sufficient duration 
to afford a fair trial, in an alteration so exten- 
sive, I cannot admit ; and for these amon^ other 
reasons :-^l8t. Few cases originating with the 
New Court have yet arrived at those stages at 
which appeals to the higher tribunal are made. 
8dly. The business of uie Court has hitherto 
been diminished from an obvious but unfore- 
seen cause, the prejudices of many highly res- 
pectable men in the profession havmg led them 
to discourage the new system, and by recom- 
mending pnvate ciompositions, where, but for 
this feeling, they would have resorted to open 
commissions ; the number of the latter has 
been much curtailed. This prejudice, at least 
with the liberal part of the profession, is al- 
ready rapidly subsiding; so that it may fairly 
be argued, tne first three months is not a cri- 
terion by which the business of the Court can 
be judged. Should this, however, prove other- 
wise, your correspondent must know that the 
franier of the bill n no patron of idleness, and 
in his hands may safely be left die ouestion, 
either of a diminution or the number ot Judges, 
or an extension of their labour, through some 
other channel. Prom another and more cla- 
morouB portion, a longer hostility may be anti- 
cipated. The harpies of the law (and such 
tfa«re are in all professions), those who have so 
long been in the habit of fastening upon bank- 
rupt property, as the Cornish wrecxer seizes 
npon the ill rated vessel cast on his inhospitable 
shore, wiU not quietly part with the old system, 
which for them '^ worked so weH." Th^ have 
been accustomed to call bankrupt property 
their stock in trade $ and not only to call, but 
to use it as such ; thdr good word, if it ever 
arrive, must, be a plant of slow growth ; but 
their taste and their policy are highly question- 
able, in Tocilcratifig againit the ch^pge in a 



manner ttiiis loud, sinee tkt pubMc «k nsi 
quite so obtuse as not to see that what op cwrc i 
to the disadvantage of the one party, mart tim 
to the benefit of the other. The reeords of 
the Court, for the last three months, will throw 
a strong light on part of the subycct, if 
needful. 

Your correspondent's next objection is to 
the official assignees, whom he would not ap- 
point universally, but oecaaionally, at the dia- 
eretion of the crediton. But it would be diffi^ 
cult at the ontset of a fiat, for other creditor 
or commissioner to say wherein tiie lerrieei of 
the official assignee could be ned, or dispeaaed 
with, sitlce (drcumttances usually devdope 
themselves in the progress of these inxreetifa^ 
tions, which are unite hidden at their eam- 
mencement. Crecuton, as a body, are rarsly 
made to act ; indeed, excepting on very tx^ 
troordinary occasions, the old wfmg, of what 
is every l>ody's buaness is performed by no- 
body, is verified in the great difficulty that is 
found in obtaining even a moderate attendance 
at meetings, be they ever ao momentous. 
Hence the whole business usnaOy devolved 
upon the assignee and the solidtor; or if the 
former was much occupied with his own af<- 
fidrs, then almost entirely upon the solicitor ; 
for assignees were often as anuous to be eman* 
cipated from the meeting, as were the old com- 
missioners, who were proverbially charged 
with impatience. It is well known to the mer- 
cantile world, that persons best ealcebted to 
fill the office of assignee could rarely be in- 
duced to accept the trust, from die inroads it 
made upon their valuable dme ; hence it b«t 
too often happened that it foil into the ha&ds 
of a class known by the term '* trading asng- 
nees," who with a finend for a solicitor, and 
another friend for an accountant, took care 
somehow or other to be amply recompensed 
for any little attention they might bestow imott 
the estate. Putting these small items together, 
it is believed that uie remnnoradon to' the offi* 
cial assignee, be it what it may, will be no in- 
considerable saving to creditors, jvho will also 
get their dividends much sooner, and with 
more certainty than they have been accustom- 
ed to heretofore. 

With regard to the expense of die official as- 
signee, your correspondent takes credit to Idiv- 
sdf for uie truth of another prediction, in whicli 
he is even more premature dianwhen judgingott 
the business of the Court of Reriew. How can 
hesay " the expense of die official assignees tuns 
out as great as he predicted?" No payments, 
that I can learn, have yet been made to these 
officers. The act very properly leaves thor re- 
muneration wholly to the persons most capable 
of judging of their labours, namely, the com- 
missioners, and they (it is believed) have as yet 
made no declaration on the subject. Does 
your correspondent ground his opinion upon 
that of Sir Edward Sugden, who, with his ac- 
customed legislative gravity, told the House of 
Commons tlMt these situations would be so im- 
mensely lucrative, and at the same time ends 
absolute sinecures, that if the Attorney Gene- 
ral could securt oae for him, Jievrouidfiredf 
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tiban^oii Mb <mii profeMioii tmd take to it. If 
Sir Edward would now iskt the trouble to 
Mralk into any of the offices of these gentle* 
men, he might perhaps not be quite so eager 
to possess such a sinecure; and if he would 
furUier guarantee, among any three of them, 
the fees which he is reputed to have received 
▼ery recently in one case alone {Small and 
^iemood), I suspect he would greatly relieve 
their minds upon this iniereetin^ subjects 

So far from the complaints being " loud and 
frequent" wpiasttheir ^mointmeu^ .with the 
exception of Houghton and IVatu^ and one or 
two4»4kerflb wlier« amngements had pi^yiously 
been enteied into b^ creditors, I take upon ine 
te wf» Uiey have ^ven universal satifi|actioa. 
Not mao^.^oyft suicey in the Ck>urt of Mr. 
Conimissioner Williams, I heard a merchant of 
the highest respectability as assignee to a con- 
ttderable estate^ address the commissioner, to 
this effect : That he desired publicly to express 
hia entire satisfaction at the conduct of the 
official assignee; that the zeal and talent he 
diqilayed Sad been highly beneficial to the 
fstate, and that if he had beeu the principal 
creditor under it, he could not have done more 
for it. — ^In these expressions of satisfaction, 
the solicitor, eminent in his profession, fuUy 
joined. Hiis surely does not shew the unpo- 
pularity or the inutility of official assignees. 
Xke commissioner xemarkedy that he fully ac- 
corded with this expression of satisfaction, 
haviiig duly prools of the efficiency and inde- 
fatigi£le attention of those officers. The 
depu^ regiatrar having made a minute of this 
report in .the book of the Court, your corres- 
ptnident mw no doubt b^ permitted to satisfy. 
mmaelf of the truth of this statement, should 
he fedinelined. Noi( need he fear that the 
best interests of the creditors will be sacri-. 
fioed, because t^ useful auxiliary has so much. 
power and control vested in him ; for they act 
together as might be expected, their interests 
being identified, with tne most perfect har- 
mony. Neither need he fear that the accounts 
of the official assignee,, through whos^ hands 
he admits aU repeipts ai^d payments must pas^ 
will not be subject to an audit. HoW could he 
imagine any thing so preposterous, as that the 
accounts of the general assignee iwho he^ has 
shewn hat no nccountt at all) woiild be audited, 
wluk those of the only person who had, would 
be passed over. To alW these fears^ he may be 
assured that the official assignee will be sub- 
jected to an audit, and a more exact one than 
was ever bestowed upon the assignee under 
tile old system. 

I ipute agree in the eulogy your correspond- 
ent pronounces on the commissioners $• the 
piublic and the profession seem equally sati9- 

fied or ^"' -'— "■ - " ''^ '' 

tainly 

wav in which the business of bankruptcy tcu#, 

aai tj, conducted. 

I have trespassed I fear on your-limits ; but 
trust to your impartialitv for the admission of 
these remarks. The minor doubts and fears 
of your correq[K>ndent could be as easily al- 



omit noticing the condu^Bng sentence of yoor 
article, which stages, that" the deputy ^egi^ 
trare eeem altogeiher unneceeeary, mnd hope 
toareeljf any thing to do,*' If your corres- 
pondent has ever been in the Court, he must 
know it would be impossible to carry on its 
business without these officers, and it would 
be almost as difficult to find persons equally 
competent to the duties as those who now so 
satisfactorily fill them. A. Z. 



PROPOSED COMPENSATION TO THE 
JUDGES AND OFflCERS OF THE 
ECCLESIASTICAL COURTS. 

If the propositions for the improvement of 
these Courts (vide pp. 372, 386, 402, mUeJ 
are adopted, the Commissioners recommend 
the following compensations. 

The Judges and the principal Registrars 
have a freehold in their offices, and on every 
principle are entitled to be indemnified for 
the loss they will sustain. * ' . 

The Deputy Re^trars may not have so 
strong a legal foundation for the support of 
their claims, as the tenure of their office is» 
for the most part, during pleasure only; but 
in practice tbeir situations have been as per« 
manent as those of the Principal Registrars ; 
and the Commissioners think that any com- 
pensation to be awarded should be divided 
between the Principal and Deputy, in the 
'same proportion as their present profits* 

They are of opinion that the principle to 
be adopted for filling oompensatioii is not 
to be regulated by the actual amount hitiier^' 
to received ; but by what ought to have been 
that amount, if none but legal fees had been 
taken. No compensation can be due on 
account of profits not derived from a legal 
source. 

The annual emoluments of the Judge of the 
Prerogative Court, on an average of three 
years, are 3,261/. 9^. 9d, per annifm; of 
the Principal Regifitrars, 8,793/. 1*. lOrf. 
per annum ; of the Deputy Registrars, 
3,664/. 5^. \0d, per annum; of the Clerks of 
theSeats,andtheurdeputies, 8,448/. l^e.Wd. 
per aTiniin>: The office of Principal Regis-* 
tiar has long been a sinecure office ; tiiat 
of Clerks of die Seats for many years in the 
same situation ; and the Commissioners ad- 



ded on this point ; and well they may, for cer- vise the extinction of all existmg sinecures ; 
tainly no contrast can be stronger than the and. that in future there should be no office 

the xluties of which are not fulfilled in per* 



son. 



It is then proposed that a fund should be 
raised, the profits of which should be ap- 

^ _ _ P^^ ^ eflSecting the arrangement for the 

^edTdid ^ace ^idmit ; 1 cannot, .however, [ abolition of the sinecures, and for proyidiii^ 
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u adeqvtlt Mkrylbr'theJiidgv, tiwaeoesn 
Mnriemvaaradon'te tim Acting IUgijrtrat% 
md toOfle offioMti niio ftre not pud by wpo* 
rate fees, and ali^o retiiinfi^ penriont aftfet 
due length of setvice. Should this fund 
prove infiuftcient for these purposes* it may 
become necesaaryt for a short space of time« 
whilst tJie bwtiwn of coayciisatipg ^fTistkig 
intere«t8 continues, to aanctiofn. hy Icsiak* 
tive authority, the collection of a smaU ad- 
ditional fee on probates and administrations 
above a fixed value ; or tiie same purpose 
may be effected by a loan xd mcAiey* to be 
paidoffby instakaenfts. . 



8£LECm0I4S FROM COREBS- 

FONDEKCE. 

No. VL 



•BANSRUnCT HBflMTaAB'S OFPICB. 

Sir, 
We have already learnt tfarouffh yoa that a 
large body of town soIlcitorB addressed a me- 
morial to the JadfTetf in Januaiy last, as to the 
inconvenience of me r^strai^ business being 
done in a place remote ft^oai all ordinary bn- 
siness of the Courti and of die profession. 
Hanng been one who signed that memorial, I 
have just been enquhing its rctouks ; and find» 
thait^ tite Judges returned a formal answer, 
^'"'nltting.the grievance, lamenting its exist- 



• • In the MBsent CMe^kis cannot reasonably 
ha «i»9acted. : J&n.^" 



ence, and sQttmg It to the account of *^tffaki 

itoccmted to several of the memorialists, 
d«t Hdsiai^ to be no obstacle r— that oiBcers 
reoelving ain|ile fees and sabries might dnd 
oiBces (as many offieen of the CourtscEo) suit- 
able for their business out o^ikeirfiei • ; — ^that, 
at any rate, there were the offices in Quality 
C<^urt, ^ere the business v$ed to be done, ana 
might stifi be done i or, finally, that, if new 
fimds must be found, parliament shouldperfect 
its watt by proniAng them oat of the fees, or 
otherwise. A pctitSon was tiien prepared and 
svned j and 1^ « leltc^ (Nu the Chancellor's 
secretaiy of baidiruptSy a copy of which has 
been shewn me, it appears he bad the Loid 
Chanceflor's directions to see if an arrange- 
metit coidd be made that should be consistent 
wMi the duties of die oficen, and yet promote 
the centeniance of the profeMion. If this 
eouM be done* the necessary pecuniary means 
Qt is stated) would not be wimtk^^ 

The pecuniary difficult, aUedged by die 
Judges, being removed bv the secretary's in- 
formation that there are nmds, I canpot con- 
Mve what other difficidty remains, "fhe 
Gomt admlU die cftl, and laments it. The 
duties of the officers can only be impeded by 



hawiy t» g» to BasiiMjhsil S)tr%t^*^4nm^ 
their orders. They bva mrtUng to da witK 
the Commissionpiy business 

UE.W. 
[We have taken thepiberty to curtail thia 
letter^ and have done so wiUi odier coBuimni- 
cations i we rely that our correspondfMits» on 
reflectioBi will see tha pivmriety of on^ittiniff 
some of their remarks, whi»wifa nolcaleve* 
kled 10 effact dieir object. En.] 
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CVAWOBUr aUBPeBNA #»f«CB. 

Sijt _ » 

Allow me to aA, tlurough die mettmi cv 
your CMnsctor of Abuses; (mr such your tocra 
pabfici^n ihay be eaUed,) by what an tba tity 
the clerk of the above office ddfiandi an extvm 
fee of If. for ^mrsub|>cena ddivered out on tM 
seal day. In nincCeen cases out of tweaftyff 
becomes a tax on the solicitor, who can imly 
charge the legal fee. When i^ is considcrea 
diat 9i, is pnmously naid for expefiiing die 
suit, or in the shape of a petition mid order for 
a subpcBua retunmHe immetRaieiy, I see no rea- 
son why the subpoena shtMdd not be gtven o«k 
immediaiely. 

Your obe^Bent ssrrant, 

AOBAircBBT PkAonrtoinAL 

' tU.^AL 09 imaWH lSaaaB.-<-4»MAIfB* VBBU. 

Sir, 
Is it ceitafai dMB the Marshal toct&tes 
manet ieen in 'speeisi jury oases and in o 
prosecutions, and that he djeds to such _ 
secutionsb^g tried in tem ? By consaait, ft 
^ippears, that the recoid lA a fvosMfdan'may 
l)esentdo#nfortriali&teim| andtheJ«|M, 
in term; wifl suffer a {k^ooecutkNi tobeeaM 
on and a vei^dict recor^^f^ butdw MaiuW 
Aays, such a trial is ilot wa r imate d byliiain»> 
tute. Cana verdiet be ImpeaclMd whefs the 
prosecudon, or nwiM Jury cause; lias been 
tried in term? liie Biarshd, howovar, ougid 
not, where he does not allow that a case oaa be 
tried, to charge 'the r^smanet feefe. Yours 
obeAendy, A Lbbaii Osaxn^nm. 
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notL8 COVltT, 

BANkBUrDCT. — OBPBB AXD DISTOaTZOM.— 

COSTS. 

* 

mtwr^d U % hmi4 mid Mr^fnt, m4 • 

^p^RBf w^ppwaw» #a msaw.^iv h/^v 9jff€9m^ 
.'■ SMcr t wu ms iaa fl ^ md mMt um ml ike pJi^ m 

U90nd4^miMiMkf€irmim JH^hmmm 

tke order aid dkpmtioB^tkehfmknttk 
. Sf^ fetam ^enNnd^ 4he pm^eiemt ef 
dUamtmUi^ •etlfned^kemrpeanie B; ; M 
-iU werde ^4ke eper^ehfe .pgri efike wtt 
ikn/immt dU mi kk eeme imelmie ike 
4fMi9i ymnik^ti^^mi40 4ke.mt^if[ 
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' 4kt ^rrenftf ' She mmtif rHehM cm ihi 
pfdicjf wm§ fint io he mfiied t0 the ^4y« 
ment qftke mrremre, AUkemg^h 9H%gfi»0e 
fkfm bankrupt are made partiee ai the itr^- 
^»th» o/ the Cewi^ yei they eteiM eMU 
tM to coH» mmUm ikey dieekim kjf ikeir 
mmwer, 
. I& 1813, Mr. JeshuaRowe soil Co Mr. J#1ib 
H««rdeii ma aanuity of 669/. 3f. di^ for Ihe life 
of Rowe, and secured the Mune to Howdea by 
a.bond, in the uiud foria. A provbton for the 
reirarchftfe of the fuuuity w«9 introd«iced into 
the oondition of the bond, and by a deed of 
^ aame date Rowe covenpoited with^ehard 
Gmd to elTecl m iMwanee 0Qhi«li£(^ Rowe 
alao g^ve to Howde^ a warrant of atiqrDey to 
confess judgment, which wm accordingly en* 
tered uf . A communication was open^ with 
the Equitable Insurance Office for ttie pprpose 
of effectiiur this assurance on the life of Rowe, 
iffhich, atter the usaal enquiries had been 
made, wijs agreed upon, and a policy made oat 
bythe. insurance company for payment of 
4000/. on the death or Rowe, on the annual 
premium being duly paid. About the time of 
payment of the second year, it was dLaeoTered 
Uiat a mistake had been committed in the 
policy^ to this extent — that it had been made out 
in the name and for the benefit of Richard 
Creed, and not with Mr. Rowe himself .-^Now 
Creed having np inlei}sst, whoever in the tnms- 
action, the policy was void idtogether. There* 
upon an application was made to the Insurance 
.Office, in which the circumstances attending 
thus mistake were r^resented ; and the office 
jiieing satisfied that it was meijely.a mistakft, 
fopsented^t^jmi)! p ws^ pplicgr. to Mr. Rowc^ 
to sepira 4000/. on Us death.; and sneh new 
policy hanng.been issued uwter the.lmnds and 
.feals of the directors, Mr. Rowe, by a deed 
bearing qate Uie Uth day of October, 1816, 
wsigned.the last mentioAed.j^licy to Richard 
Creed, his executors, administratofs and as- 
^vA, tp hold to Creed, his executors,, adni- 
lustrators and assigns, upon trust, that, in case 
Rowe should r^urchiwe the .annuity in his 
life time^. agreeably to the condition of the 
bond for securing tltp tkonuity, that he, Oeed, 
should re-assign the policy to Rowe; bat if 
the annuity uiould not t!e so re-pordiaaed, 
then, on the death of Rowe, Aat he should r^ 
ceive from the inmmnce office the sum se- 
cured by the compmiy, and pay the same to 
the persons claiming the annmti^by, from, or 
onder 4he said John Howden. The executers 
of Howden hitving contnusted with Mr. Arthur 
Marsh isr the sde of this annuity and all 
aitears thereof, they, bv indenture bearing date 
•She fi3d dav of Peeember, 1819, asri|(Be8 onto 
him the said nimwfey, end ell Mvears^tlKreof, 
and the-d^ed seotning it, with thsir warrant of 
attom^ and jodgment cnfteted thereof and 
aU the riflhtf clium, anddemsiid of the execn- 
KMt ofrifewden. By a fordier witnessinff nart, 
thek own «eKacMlor»assigaed So Arthur Marsh 
all their right and Interest under ihe men. 
meat of the 1 1th day «f October, IBIS, •and in 
Ihis said policy 4»f aasuimicc. . Creed was not 
9paity ip Ihis dead» wHtfi Ihwefoa ms not 



an assiggiUfnt of ^ policf, bat of the trusts 
thfreoi^. declared by the deed of the 11th ot 
Oetot>er, 1816 1 but the policy of assurance 
was then, delivered to Marsh, and it continued 
in his possession until after Marsh's bank- 
niptcy, and the bankruptcy of Rowe. By a 
sunseouent j^art of the deed it was declared 
that the assignments to Ardiur Marsh were 
made for the bcsiefit of William Marsh, in 
1820 the junears of this annuity amounted to 
the sum of 2,936/. 1^. bd.^ and there was also 
due from Rowe a sum of money to the part* 
nership of Creed and Marsh, which on the dis* 
solution of tha( partnership became the pro- 
perty of Marsh exdusiyely. In 1820 Wilfiam 
Manh contracted widi Bason to sdl the arrears 
of this annuity; and seQurities andpoliq^ to the 
same arrears in the last mentioned ael>t, for 
4066/. ISf. 3d.^ and thereupon a. deed was ex- 
ecuted, bearing date the 20th dw of Mw* 
1820, whereby A. Marsh assigned and W, 
Marrii confirmed the existing arrears of the 
annuity, and the warrant of attorney, judgment, 
and asdgnment of the 11th dmr of October, 
1816, and 23d of December, 1812, and the 
other debt to Baion. In 18S>I, Rowe became 
banknqit ; and in 1827 he died, w^mn the 
amount assured by the policy became due. 

In September 1824, Manh became bank*^ 
rupt. Mr. Baion claimed to have the amount 
due on the p<)licy, first applied in discharge of, 
the arrears of the annutyi but Marsh's aa- 
signees contended th^t he was not eptitled tp 
the benefit of the p<^cy, it not having been 
expressly assigned. Has cause was hwd on 
the 12th of November^ 1829, when the Judffe 
determined, that as between thajM^es on ue 
nie record, Baaon was entitled to^^ benefii 
of the policy to the exloit of the aircars of tiie 
annuity assigned to him ;. but suggested that It 
might become a question whether the policy 
was not in the order and diq^tion of Rowe;, 
^ the time pf his bankruptcy. Mr. 6ason 
having assigned his interest to the plaintiff in 
the supplemental bill, they filed the last men- 
tioned ^ill against the original defendant, anil 
against the assignees of Rowe, in order to d^ 
termine whether they had any interest in the 
amount due on the policy. Hie Equitable 
Assurance Ctompanv had paid the money due 
on the policy into Court. 

Mr. Pemberien and Mr. BeilM, for Mr. 
Bazon, and the persons clMtyimg under him.— • 
The Court will nave no difficulty in coming to 
the condusioi^ that thepolky wu aot in die 
order and disposition ofnowe at the time of 
his bankruptcy. The ground tnken agidnst tit 
is, that Howe's executors might have recovered 
the amoimt secured by the policy, and that no 
notice has been given to tae omjDe of thcna- 
signment of Ihal poMcy ; but it is proved tfant 
tM circuDMtaacei of the transaction were com- 
monicaiied to the office when Hhe second policy 
was effected) it is also proved that the usual 
letters from the offiee m payment of the an- 
nual pujimiioas wwe oeat to ^Vllliam Marsh, 
aod that Hhe poliey was oot in Howe's possea- 
sion, but in the possession of ArtlNtr Matth, a 
tmiee for WUttM»MMk- »e pdler.MMi 
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il the subject of the present dlsctission was a 
mere suhstitution for tne former policy effected 
in the name of Creed; and the circumstances 
under which it was pranted are such, that it 
(«annot be maintained from the mere circum- 
stance of its being effected in the name of 
Rowe, that it was in his order and disposition. 

■ Mr. Tinneff, 'for the assignees of Rowe, 
Hted two cases that had been decided in the 
Vice Chancellor's Court, in supjiort of the 
clium of the parties for whom he appeared; on 
the ground that the policy being effected in 
the name of Rowe, his executors were the only 
persons who could recover the amount secured 
by the policy. 

' It was stated to the Court, that these cases 
were to be heard on appeal to the Lord Chan- 
cellor. 

• Mr. Bickerslefh, for the assignees of Marsh. 
— -W. Marsh paid the premium on the policy of 
assurance, and Mr. Bazon -cannot be tntitled 
to the benefit of the policy without recompens- 
ing the assignees of Marsh for the monies so 
paid by him. 

Master of the Roll*. — There cannot be order 
and disposition without possession of the po'icy. 
If there were t^venty cases, I should not fol- 
low them. The insurance-oflSce never pavs 
without the production of the policy ; but t^e 
office had notice that Rowe had no interest, and 
therefore whatever be the effect of the cases 
cited, Howe's assignees have no interest in the 
policy. The counsel for the assignees of Rowe 
then asked for their costs; bnt his Honor 
held, that as they had not disclaimed by their 
answers; they were not entitled to any. 

Decree, that Bazon| and those claiming un- 
der him, were entitled to what was due on the 
SoHey, to the extent of the arrears assigned to 
lem, and their costs. ' 

Declare that the plaintiffs are entitled to a 
lien on ^e sum in (Jourt, for the sum due for 
the arrears, and that the premiums, ^vith inter- 
est from the date of the assignment of May, 
1820, are to be first deducted, then the surplus 
to be applied, first, in the payment of the costs 
of Richard Creed and Arthur Marsh, then in 
payment of the costs of the plaintiffs, then in 
payment of what is dtie to the plaintiffs for 
their jarrears, and the surplus to Marsh's as- 
signees. Bazon V. Bottitnd ; Hvtbandy. Bol- 
Aw*.— fcoUfl, 19th of April, 1832. M. R. 



KrKO*S nENCH.^PRJCnCE COURT. 

MAHDAliUS. — STATING OF SPECIAL CASS BT 

SESSIONS. 

Where the quarter ^ntows have confirtned 

. -^ tfH order of removalt suhfect to a ease f<tr 

the opinion of the Court qf King's Bench, 

<md the Justices cuMriOt ogree for several 

sessions on the terms^ the case^ this Court 

teiU grant a mandamus^ pommMding ihem 

io enter oontinuanoes and sign the appeal ; 

far the order, ^ sessions betng only condi^ 

iionalf there is no decision, unless the case 

isreturf^, 

AAi^pjealwMheiirdat theEMtergeneralqvur- 



'ter sessions, holden in the year 1830, by adjourn* 
menty at Bury St. Edmunds, for the county of 
Suffolk, in which the parish officers of Whep- 
stead were appellants^ and the church>vardens 
and overseers of the parish of Lanshall respon- 
dents, against an order of removal. The order 
was confirmed, subject to a case to be stated 
for the opinion of the Court of King's Bench. 
The jimior counsel for the appellants drew up 
the case, and submitted it to the junior counsel 
for the respondents, who returned it with Ta- 
rious alterations about the 12di June, 1830, at 
which time a certiorari was obtained for re- 
tuming'both orders. The counsel, however, 
not agredng, an application was made by tbe 
i^pellants to the Justices at their next quarter 
sessions at Bury St. Edmunds, to settle Ae 
case. The Court referred them to the chair- 
man of the sessions at which the case wes 
granted. Reference was had to him. He was 
attended by counsel on both sides ; but did not 
settle the case. . At the July sessions, the ap- 
pellants renewed their application to the 
Uourt ; but they being of opinion that they 
had no jurisdiction, rdfused to interfere. No- 
notice of this inteiided application had been 
given by the appellants to the respondents^ 
Fhe tenth rule of the session re<nured, that 
" whenever tlie Court should think fit to re- 
serve n point of law for the opinion of the* 
Court 4>t King^ Bench, the case should be 
settled and signed by one cotmsel on each side,, 
subject to the approval and revision of the 
Court, to be made known by the chairman's 
signature ; but if the counsel could not agree 
on the case, the same might be drawn up hy 
the clerk of the peace, subject to such ^protid 
and revision." AppHcation was accordingly 
made to the clerk of the peace to draw up the 
case ; but he refused, on the ground, that he 
could only draw it up subject to the revisiot^ 
of the Court which had granted the case. A 
rule to shew cause having been obtained by 
Austin, on the part of tM appellants, why a 
mandamus sh6uld not issue, to be directed to 
the justices, commanding them to enter con- 
tinuances and hear the appeal, unless they 
could agree on a case for the opinipn of the 
Court. 

B. Andrews and Gunning now shewed cause. 
After the lapse of lime between the granting of 
the 'case and this application^ there being no 
default shewn on the part of the respondents 
in ushig efforts to procure the drawing of the 
case, the Court would not now interfere. But 
the Court could not, if willing. The case 
should have been dr^wn at the ouarter ses- 
sions at which the appeal was heard. In 
Nolan's Poor Laws, vol. % p. 668, ed. 4, it 
was laid down, that "no ol&er session has 
power to mnt a case, but that before which 
the appeu is decided and judgment given C* 
and a manuscript case in the note is cited as 
an authority. There sn application was made 
for a case, but not mntea, fmd an uncondi- 
tional order for ouashin^ the order of removal 
was entered, and remamed in the records of 
the seseions. At the fdlowiag session, la 
appUeatioawsffnadeyandacasegniBl^d* A 
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eerttttmri was lod/s^ed at the next tcssioiia, for 
removing the orders. The Court afterwards 
quashed the certiorari, on this ground, that a 
subsequent session has no power " to controul 
or modify the absolute order made at the 
Easter sessions prenous for quashing the order 
of remoYal." 

Parke, J.— But here no absolute order of 
removal was made» The sessions have re- 
stricted it, subject to the opinion of the Court 
of King*s Bench. 

B, Andre^rs. — ^But the order* could not be 
removed into this Court now; for \}!k& cfir- 
tiorari, by 13 Geo. 3. c. 18, § 5, must.he ap- 
plied for witliin six months after the order 
has been made, and not after settling the cose. 
In Rfj; v. Justices of Su %eje \ Lord Ellenbo- 
rouirh said ; " The statute expressly requires, 
that the certi**rari shall be applied for within 
six months after order made ; and I tlunk it 
will be attended with beneficial consequences 
if we put a strict interpretation on this clause $ 
as it will have, a tenaency to accelerate . the 
fe»ettlemeat of cases, which are intended to be 
brought up for our revision/' Mr. Justice 
Bftytey also observed, that, " in strictness the 
case ought to have been settled at the Michael- 
mas sessions, sedente curid" Besides, if the 
Court were to interfere, it would be in breach 
of the tenth rule of the sessions, which is in 
accordance with the law, as declared in Rejf 
V. Justices qf Sussex,, and which rec^uires, that 
the case should be settled, at the sessions where 
the appeal is heard. The rule for a mandamus 
must therefore be discharged. 

Austin, cfjntrh. — As to the delay remarked 
by the other side, in making the present appli- 
cation, every possible effort wa& made to get 
this case settled ; and, therefore, the appellants 
Tvere not to blame. Similar applications hhve 
been granted in other cases oy the Court. 
In the case of Rex v. Justices of ffestmore- 
iand\ it was decided, that if. the magistrates ^ 
{H'esent are equally divided^ the sessions can- 
not make anv order, but ought to enter con- 
tinuance until the next sessions, in order that 
the Court may again proceed on the appeal, 
and then the Court of ICing's Bench was dis- 
posed to grant a p^^remptory mandamus to pro- 
ceed with the appeal, unless the sessions tiad 
complied. In Bodmin v. fTarliffen^, on. an 
appeed against an order of removal, there b^iig 
only two justices, and they divided in opinion, 
no order was made, but an entry by the clerk 
of the peace, that the appeal was lodged and 
nothing done in it. One of the parishes gave 
fresh notice of appeal to the next sessions, when 
the justices proceeded in it and quashed the or- 
der. Per Curiam,-^" The difficulty arises from 
the penning' the entry by the clerk 6f the peace. 
If thoy were divided equally in opinion, that was 
a sufficient warraut^for the clerk of the peace to 
have signed an adjournment, and it was his'duty 
80 to have done." Agam^in B, v. Justices of 
Sussex^, the court of quarter sessions con- 
ceived a doubt on an appeal, and ordered a 

• 1 M. and S. 734. * , 

^ 2 fltott. P. U 733, dd. 6. -^ Ih. .163. 



mcial case to be made for thfroptnioB of^th^ 
Court of King's Bench. "The counsel wUhy 
drew, in order to settle the case ; but before 
they could come to any agreement^ the sessions 
was inadvertently adjourned,, and the cause was 
neither retained nor ended. Upon these facta» 
an application was made to the Court of King's 
Bench for a mandamus, to couipel the justicef 
to proceed, in the appeal. Bjf the Court ** 
Where the justices eutertaia a doubt, they 
nu^y, without, the consent of the parties, order 
a special case to be made. Who'e the justices 
say, as they did here, that a special case shall 
be made, thev virtnallv say that the cause shall 
be adiournea oyer tiu the case b made; and 
therelx>re the want of an adjournment, or a 
respite, is merely the omission of the clerk, 
ana may at any time be supplied. Let a man- 
damns go immediately, unless the respondents 
will consent to a ea.«e." He also cited a ma- 
nuscript note of a case whi( h occurred in 
Easter term, 1831, before the four judges. In 
that case, CampAell obtained a rule nfei, why a 
mandamus should not issue, direded to centaan 
justices, commanding them to state a. case for 
the opinion of the Court of King's Bench. A 
certiorari had been issued to remove the order! 
The order of magistrates, and the order of 
sessions, confirming the order of magistrates, 
subject to a case^ nad been returned. John 
Evans shevftd cause. Parke, J* "In oetatem^ 
plation of lawythe case is stated by the justices 
at sessions. In fact, the justices at aesptiona 
have not dejtermined the appeal* It is quite 
clear that they' have not decided the appeal ^ 
for a decision of that conditional natore is no 
decision at all. Lord JTeMlerden, C. J. The 
return to us is, that they have confirmed the 
order, subject to a case-. ' Let them enter contU 
nuances, and hear the iq[>peal. We cannot order 
them to state a case,.hat as they have confirmed 
the order subiect to a case, that is no confirma^ 
tion at, all, unless the^ return the case. I do hot 
say whose business it is to draw a case. All 
that we ordered them to do is to hear and de- 
termine.. PMrAe, J. The. e&ct of tbeijcoidcc 
is just the same as if thev had refused to hear 
the appeal at all. Lord fenterden, G. J. Let 
the rule be to enter continuances, and hear the 
appeal." This is a case directly in point. 
Another case had been recently determined, 
in which the circumstances ^vere precisely the 
same, and the result was, -that the Court made 
absolute a rule for a mandamus to enter con- 
tinuances, and hear the appeal. 

t*arke, J. — The only ao^bt in my mind, at 
the present moment, is, whether the appel- 
lants have satisfaotorily excused themselves 
from the charge of delay. Since the question 
is of some importance, I will take an oppor- 
tunity of spesking to the other Judges of the 
King's Bench, as it may become a rnle in 
similar casea for the f utore. . If there, haa been 
no improper delay, I think a mandamus ought 
to go to the justices to anter eontinuances and 
hear the appeal, for tliey have not absolutely 
decided it. They have . only decided it .sul^ect 

-^ •»2Bott.P. L. 76. ' - • 
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I9 a cMe ioit mf opliAe» of this Cowt. We 
tMnH order tbeai to itato a case. 

• Cwr, mhf. fwM 
/aniiary 20dL 

Parke; J.— I have taken aa epporlairitf of 
ipeaking to tke otber Jadget. Tliey tkuA, 
wilitme, liiattheMayhaBnotbeeiieo rrealat 
to predude the appelUnts from baying the rule 
fbr ft man4tmm to enter contiimancet, and hear 
theappeal/madei^wohite. The mand^MM wiH 
thermre go, unlets a case be settled in the 
meantime. We eanteommandtiiem to settle 
a^^tse. 

Rule absehite.--- Jleflf t. tNeiicet 0/ StifM, 
hf . T. Nor. 24th, 1831. P. C. 



; DURATION OP EASTER TERM. 

At' Images 17d, 220, and 351 of our first 
volume, we inserted some remarks on the 
effeet of the 1 W. 4. c. 3. $ 3, introduced 
by Lordl^mtenlra, for the purpose of amend- 
ing Sir Jame9 SeadUfw act, the 11 Geo. 4, 
and 1 W. 4. c. 70. f 6, regarding the du- 
ration and conclusion of Easter Term, and 
the commencement and conclusion of TVtn- 
i/y-Term, as prescribed by jthe former act. 
T^ wsw Rule promulgated by the Judges 
during the pKsent Term, on the subject of 
the days uiBa$t&r Term, between the Tlmf- 
^ before and the FTtf ifi i B id aj f alter SMier 
day, apfcars, confirmatory of our view ori- 
gMially caressed. We qan also assert, that 
HJ« the opiiiioii of the IVo fe aaioii, as weE[ 
aa of the Jttdgea,that no alteration has beeA 
•ieeted by Lord Tenierien'n act, with res* 
nect to the duration and eondusioa of Jffwl«r 
Term, and the commencement and condu- 
idon of 7Vtn)'/y Terxp, as preacribed by Sir 
Jame$ Scarlett' 9 Aet, 



KOTBS OF THE WEEK. 
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P4BI.IAiairTABT KOTICBS &BL4TZN0 TO THB 

LA.W. 

House of Coiimums, Monday, May 7. 

Comnera BiU— -oonunittee. 

Limitation of Actions Bin — committee. 

Fines and Recoveries Bill — further con- 
sideration of rejport. 

. Curtesy of England Bill — ^further consi- 
deration of report. 
> Dow«r Bin— tfurther eonsidenilhioB of re- 

Ifihetitance B!H— Mther cohKMeration of 
^port. 
1 - ^bitratioa Bill-rtibird re^dingt 

Uniformity ^f f^m^MS BiU^secoiid read- 
ing. 



Mr. Mackinnon — Bin for the partial abo- 
lition of the Usury Laws. 

Wednesday, May 9. 

Plurality of Benefices BiU^ second vend - 
mg. 

Bankrupt Act Amendment B31 — eonv- 
mitlee. 

Friday, May l\. 

Norfolk Assises Bitt— second reading. 

. Monday, May 14« 

Witnesses in Equity BiH — second read- 
ing. 

Statute of Frauds' AxUendment BiU— se-^ 
eond reading. 

Attestation of Instruments BiU — second 
reading. 

Births' Registration Bin — ooiumKtee. 

* 

Wednesday, May 16. 

Mr. Duncombe — BiU to amend the Game 
Laws. 

Moaday, May 21. 

Roman Ga^oliB Marriages BUI-- com- 
mittee. 

Tnesday, May 22. 

Mr. Rigby Wason— BiU to remove the 
holding of the Suffolk Summer Assizes from 
Bury to l[pswich. 

Tkarsday, May 24. 

Mr. Harvey — Address to his Majesty that 
he win be giadously pleased to directthe 
CommissioBen app»intlp>d to inquire into tha 
eouise of proceedings in the Superior Comts 
of Law, to examine into liie rules and prac- 
tice observed by tiie Benchers tif lincohi's 
Inn, Inner Temple, Middle Temple, and 
Gray's Inn, upon the appUcation of persona 
seelung to become s^emb^rs thereof,' or ta 
be caUed to the bar. 

Mr. Harvey — Bin to empower tile Judges 
of the King's Bench to issue a mamdamns to 
the lYeasurers of the several Inns of Court, 
and to frame ordinances to regulate the ad- 
mission of persons claiming t6 become mem- 
ben of such inns, or to be caUed to the bar. 



*r <n 



Moaday, May 88. 

Oeafval.mgister Bin-r-seeood Teaixag. 
Last day for receiving reports ofprivaia 
bills. 



Noiicss t^MoHons for mkM no partSadao' 
Days haoa heeafiasd. 

Mr. Alderman Hughes Hnglies — ^Bin for 
file Kegulation of build^i^ |m^ iMNctj-wals, 
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■ * ^ 

ahcl for preventing^ nuschiefr by fire, and 
injuries to the lives and properly of' his 
Majesty's subjects, fron^ the iiyudicjaus con- 
structum of buildings. 
* Lord Hotham— In committee on the 
General Register fifll^ tomoTei that the 
county of York be cxchided from the apeam^ 
tionc^ the bill. 

Mr. Hunt — ^Bill fortiie repeal of th^acts 
called Mr. StingeB Bourne's Acts, relating 
to Aqriah Vestries in Ba^^and* / 

« 

We hkve^ in the preceding Notes, f^vm 
SOL aooowst of tlw tanautf stegsa at^iinch 
the several legal meamues before FudiMnent 
have aniv«dj irith tiioae Intended to be 
brought forward after die recess. It will 
i4)pear from this SununMry, that ike fiiends 
of the existing System an as active as 
its adveBMDriea« 



«■> AITATOICT BILL. 

This biU has at last passed thibugb com* 
mittee in the House of Commons. Two or 
three attempts were madie by Mr. Hunt, by 
prapoaing absurd. aaendmaBtap to t^w 
ridicule on tiie whole measure: thus he 
moved tfiat tibe bodies of all pennoners and 
placemen should be given for dis8ection« 
which was of course lost by a large ma«- 
jority* Indeed the feeliu of the Hoose 
was evidently atroii|^y in mvoor df the bill* 
We were sorry to see a elaase for imposing 
A penalty upon all persons engi^;ed dtiier 
in Bellmg or pnrchaang dead bodies, was 
lost. We very much. fear that without a 
ptoviabn of tUs nature the bill will foil in 
its object. It wiE now soon be sent up to 
Hie House of Loids, and may probably pass 
Ikis 



XKCOaPOBATXD Z^W SOCIBTT. 

A Gkneral Meetmg of the Members of 
tins Society will be hdd on lYmdav liie 
15di of May, at twelve for one o'dodc, m 
tbeir Han in Chancery Lane, for the pur- 
pose of making the Bye-Laws and Mies 
for the Government of the Society, under 
tlie XVuiisions of the Charter. 



A)fSWBttS TO QUBRBBS.' 



€jaro9 pftopBJtnr £»B cotrrMVAmenfm. 

covBKAirr TO LBvr A Tma. T. 995. 

It 18 very doubtfol irtiether fthe interest of 
Ai ^. and wife would psfw i^ the fins in oues- 
tW/ but I ij^clme to thiak, a^r coafiutiDf 
an the sttthorities, Aat ft wotdd. 



On the one kemd, it tppean, wheto tke utctf 
of a fine are dechtfed by a emteeiptent deed; 
varyimg^/Hm the fine in tome emaU nuttter, the 

Rities, and their heirs (but not stnmgem), are 
und. But where the deed is precedent^ and 
the fine aflterwards levied varied thertdrom, if 
stands single, and all parties may arer against 
it. Jonee v. Mbriep, 4 Moid. ^. 

OMirh, A covenant to levy a fine bf sueh 
a time, and it is done nfter-fhe time, is yet good { 
Dmiee v. Kempoi Gwrter^ B r then why not» it 
done befeve the tiiipie specified? A nne, and 
deed of uses, make but one conveyance in )^w. 
Oartfi. 26. Covapants are generaUy tsken 
most strongly againat the eovenanter, and M 
the covenantee. Plowd. 287. Thonch va« 
riaaee mear between ^e deed de^^rai^ ^w 
uses and the fine, yet fine shsU be to tibe uiei 
declared. 1 Ld. Raym. 289.S9a If ^e deed 
referred te hy P. contains the i|sual dedualion 
after the covenant, diat the said fine, and aH 
other fines, &c. levied at any other time, ftc.; 
then I think the jnterM would clearly pass. 

niiR. p. 347^ nnti. 

The son takes, I annrehendy an esftatetsU^ 
under the rule in SheUfe euee. See Mounaejf 
V. Blmmire, 4 Rust. Rep. ^84. 

A.]B.I. 

coMMOH law. 

hOBT mhh or BxcRANoa.— .naifT. r. 979*' 

I am of epmion, that an aetferi isMt be 
•HOntained onihe MH ^ntheut proateinr it at 
the trial I hut, of •course, the plttutis must 
prod u c e Buiicieat evidence to aiqpport the de* 
elaratien» independent of the non-^roductien 
of the bill. Whether B. can toe for the rent 
as if no biU had been taken, must dqptend upon 
the cireumstsnces under vdiich the biU wak 
taken If B,i if it were accepted Sa discharge 
of the rent, he cannot sue tor tte monqr ah 
ient4. olbennae he Auiy. IV.JP ^ 

eooD^wuiLw'^Aaaioifiiniit. f. 396, anti. 

An action would not be available against A 
It has been decided^ that tmiem reHnrined i|f 
poriiioe eontntet, a man may, after ailing, ue 
good-wHl of a trade, set up a burinesa i» fte 
same kind, at the aame place, whenever he 
^asea. Bee Cnrtwett v. I#r, 17 Vea. hm. 

Miiii or BxoKANnn.«*nANKanrT. p. 963, 

A bill of exchange, given undertbe eircunu 
slaneea stated by your corremondent,'^A8ah<. 
scrBwr^*' woula, I spprehena» be d earty void, 
by Ae general policy of tiielnwsj and eoold not 
be ineMred m anactiion. I agree wish fan, 
tlMt anthoiitiea^ and not nwrs ephiions, aheaid 
(m given in answer to quevlea. X timMfoas 
-beg to refer to the 6 O. 4. c. 16. 4 IS5| Hia 
latter part of which dense is deefeive on ths 
pehat. Yeur correspondent may also raiir 
-fa Smitk ^.SfonUe^, y l^cog. 406^ n. i JbSMMr 
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Queries. — Mi$etUafiiiK 



'x.Brufy, 1 H. Black. 647; and C^cMoti v. 
BenneU^ 2 T. R. 763$ from which it mfty 
clearly be iuferred, that any such security is 
TOidy and cannot be recovered in a court of 
law. The certificate obtained under such cir- 
cumstances, is also void; Rob$on v. Cnlsre^ 
Doug. 228 ; Holland v. Palmer, I B. & P. 95 ; 
Ejc parte tiall, 17 Vea. 63 ; 1 Rose, 3. 

J. B. S, 



LAW OP JTTOnKBTS. 

lic-ADMissroN. P. 348. 3/8. 

, H. B. A.9 in answering J. M.'s question, is 
mistaken in stating that J. M. should have 
been re-admitted before commencing practice. 
The question has before arisen, and the master 
of the Court of King's Bench, and the solicitor 
of stamps, upon being applied to, were both of 
opinion that it is not necessary that a party 
wno has been admitted, and who does not take 
out his certificate for three ^ears, or any 
longer period, should be re-admitted previous- 
ly to commencing practice ; but if he has been 
admitted three years or more, he must be care- 
ful to obtun a certificate with the larger duty. 
It is quite clear that an attorney cannot recover 
for business done whilst he was uncertificated. 

fi. O. 



svance of tiM -statutes t>f mortmain, or. oilier' 
wise ? D- 



LAW OF LANDLORD AND TESANT. 
MARRIAGE SETTLE.MENT. P. 3/9. 

The point is not put explicitly in the case ; 
bat I assume that the querist wishes to ascer- 
tun whather the goods can be distrained- by 
the landlord for rent in arrear. In general 
9ML chattels found in the premises, in respect of 
which rent is due, may be distrained, whether 
they be the property of a tenant, or a stran- 

Ser. There is nothing stated in the case, to 
cprive the landlord ofhis ri^ht to distrain the 
goods. Their being the subject of a marriage 
settlement, does not protect them a^inst a 
distress for r^nt. H. P. 



QUERIES, 



VOMMOy LAW. 

1PCRCHASB BY A FRIENDLY SOCIETY. — IK- 

ROLMENT. 

A friendiv society has taken a conveyance 
of land, by lease and release^ to certain mem- 
bers, as trustees, in tru9t to demise, sell, or 
dispose thereof, and apply the proceeds (and 
the rents and profits, m default of, and until 
aale), as the majority of the members shall di- 
rect, for tlte general benefit of the society, 
according to, the existing rules. The objects 
of the society are, — relief of its members, in 
case «f sickness, or deaths of their wives ; and 
the payment of a small sum to their exectttons 
•I taeir deceases. There are no honorary 
mevobtn. The rules are not inroUed, in por- 
•nance of the friendly society acts. Is it ne- 
oeasary, for the validity of the conveyance, 
that It should be inroUed in Ghaiicefy, in pur- 



SVIDBNCE. — ^ILLBOlTlMACt. 

Is the mother of an iQegitimate child, who, 
a/ier the birth of the child, married the father, 
competent to give evidence a^unst her kvs- 
ban J, for the purpose of obtatnmg an order of 

filiation against him ? J. P« 

ii > 

GAME LAWS. 

Fresh pursuit. 
What is the meaning, in the new game act, 
1 & ? W. 4. c. 32. § 35. of " fresh pursuit V* 
'" Theafbresud provisions against trespassers 
found on any land, shall not extend to anjr* 
person being iu 'fresh pursuit* of any hare 
already started upon any ' other land." A 
sportsman might construe fresh pursuit to 
mean a pursuit bv hounds running breast high, 
and that when tne hounds were at fault, the 
hunter ceased to be in fresh pursuit, and 
would be obliged to discontinue his sport. 
But upon reference to Jacob's Law Dictionanr, 
title " Fresh pursuit ;'* and Hanwtty v. Bouit^ 
bee, 2 Moo. & Mai. 19; it seems, to mean, by 
anaJogn^ to the fresh pursuit of an offender, an 
immolate and earnest pursuit of a hare, which' 
never ceases until taken. If the hare be lodt, 
may the huntsman draw the knds, to recover 
her ? and if, in doing so, he starts and hunts 
another hare, is he a trespasser for unwilfully. 
doing so? Must he not stop the hounds, if. 
there be probable cause to suspect the game 
tb be a fresh hare ? This section speaks of any 
person hunting : May an uncertificated per- 
son hunt i It is presumed, that as this art 
renders game private property, a hare, started 
as above, may be pursued, according to the 
most liberal construction of the act. 

A. E. I. 

■« « - ■ . — 

MISCELLANEA. 



HUTDOO COKVBTAMCES. 

" It may seem odd," says Wilkins {Matic 
Miscellany), " that a charter of legal convey- 
ance of property should be ranked among the 
literary compositions of any people : but so 
widely do the manners of the Hmdoos differ 
from those of Europe, that as our lawyeia mnl-^ 
tiply words and clauses, in order to render a 
grant complete, and to guard against every 
thing which may invalidate it, the Pundits seem 
to dispatch the legal part of the deed with bre« 
vity ; but in a long preamble and conclusion, 
muce an extraordinary display of their own 
learning, eloquencCj^ and powers of composi- 
tion, both in prose and in verse. In the pre- 
amble to one of their original grants of land of 
very ancient date, is an' encomium of the mo* 
narch who grants it,- in a Imld strain of Eastern 
exaggeration : — " When hiys innumerable army 
maraed, the heavens were so filled with the 
dust of th^ir feet, that the birds of the air could 
rest upon it. His elephants moved like walk- 
ing moutttainB, and the eaith, ofmressed- by 
their w^ht, mouldered into dust.'*-^Coiifvy- 
a^cer*s Guide. 
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INDEX TO VOLUME III. 



Ac KTiAM, wiance,'bail,20a. "'^ 

Adinioutration, wife's le^racy, 920.. 299. 
AflSdavit to hold to bail, 46. 97. 
mode of swMiiuf , t9S, 
Aurrecment, statate of fnuMfo, 79, 218. 
AincricaQ lawyer, life of, 196. 

.law reports, 233. 
Anatomy bill, vemarics on, 171, 223. 
Appointment, consideration, 78, 217, 000, SSO. 
Ariiitration, pleading, 1£0. 
Arrest, mesne process, 346. 
privilege from, 407. 
Assignees, liability, per centairey 327* 

appointment of, 406. 
Assignment, bigamy, 347. 
Attestation of instruments bill, 389, 
Articled ckrk, 31. 

premiom, 4S. 101, 183. 
minor, 48, 102, 183. ^ 
nss^ment, 184, 218, 396. 
service, 368. 

certiAcale, coimtry^ dC8. 
stajnp»4ily^ 31^ 
Attorn^ liability of, 9. 

lien of, 15,30. 

paymenu by, 29, 48, 18^, 
to, 310. 

admission in bankruptcy, &7s ^34. 

annuity deed* 76. . 

declaraiion in actions by, 184, 218. 

certitcate, 184. 

rcadmission of, 184. 

leuerot «w) rerocadon, 204^ 

fees of, 259. 

striking off tlie roll, conspiracy, 265. 

infringement of rights of, 276. 

certificate, country, 268, 314. 

distraint of deeds and papers, 404. 

unqualified, 315. 

action a/niinst, 315.^ . 

trustee, ^96, 411. 

office attendance, 325. 

new rules, 411. 

and client, 344. 
costs, 345. 

lien, 345. 

re-sidmisslon, 348, 3/8, 428. 

mmiJMr of, SflO, 
Auction duty, bankruptcy, 62, 103, 288. 
Award, laches, 247. 

Bacon, Sir Nicholas, anecdote of, 16. 

Lord, extracts from' his essays, 168, 
268,284,316,348. 

NO. LXXX. 



Bail, und^ new rules, 59, 61. 
habeas, 29. 
charging, 61. 

ambassador's serfaat, 167- 
mode of taking, 198. . 
costs, 265, 327r^76, 
proceedings against, 980^ 281. 
noiicer98, 167, 3L7, 344, 408t 
acceptor, sufficiency, 344. 
sufficiency^ affiAwdt, 406^ . ... 

costs, 4U8w 
iic eiiam, 408. • < 
Banker's commission, 15, '6^1 250w * 
Bankruptcy, newOouriof, I. ' 
thejudgesiu, 2kiK 
commissioners In, 3. 
officers, 19.' 
. place of sittiiv, 13,234*. 
jurisdiction* 322. 
orders of court, 342, 406. 
arrangement of basinesa, 28. 
appokituseats, 43, lOU. . 
r Hftode of proocdttoe, \l^t , 

country comitoissioMri, 135. 
vindication o^ 174*420. 
reply to tiwfication of, 155^ 908. 
juriMiption* L64. 
history of, 172. 
business in city, 239, 422. 
opening fiat, ^8. 
wife's debt, 267, 314. 
construction of aot, 376. 
new oilers, 185,202. 
mode of procedaiv, 189* 
on the oitlers In, 198. 
practlceon exietiig petitions, 20*2. 
practice on fiata, &i, 
concerted comusaions of, 209, 
choice of assignees, 215. 
order and dispoaitkHi, 427^ 
on the jttrisd&tioii of the Court; 
221. c^ 

Bankrupt's certificate, 198. 
arrest of» 2S2. 

uncertificated lurtien.of, 396, 4il 1. 
Bankrupt law amendment, 90, 173, 209,260. 

further reforma, 365, 390, 413. 
Bar, ancient admission to, 204. 
Benefit societies, disputed mlet of, 89« 
Bequest, implication, ^. 

illegitimate child, 279. 
Bill of exchange, partnership, 184. 
fast day, 315, 331. 
double proof, 360. 
bankrupt, 363, 427. 
2G 
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Bill of Exchange {continued). 

lost, 3/9, 410, 427. 

stolen, 385, 411. 
Biofrrapliy, le^l, 20, 349, £81. 
Bohiio, aiMSi-dote of, 1 6. 
Hooks, ancient price of law, 48. 
Borough Court, escape, 79, 218. 
Brewers' leases, 398. 

Burking, the new crime of/anti means of pre- 
veniion, 81. 

Camden, Lord, 396. 
Carriers' act, 30. 

liability of. 283. 
Chancellor, Lord, his judgments, 301. 

appointments, 65, 88, 152. 
compensation to, 257. 
of Ireland, 292. 
jurttdiction in liaukmptcy, 
322. 
Chancery, new onlera, ^, 1 13. 

despatch of business 174. 
Jurisdiction of, 2 12. 
Cholera, and lawa for public health, 82. 
association, 351. 
prevention bill, 266. 
Church reform, 317. 
Circuiu of the judjres, 263. 
Clervry, marriage of, 279, 342. 
Coal act, 258. 

Codification question, state of, 205. 
Common law process bill, 318, 336, 328. 
Constitution, British, 332. 
Conveyancing, dissertations on, 306, 323, 340. 
Cohvmion, erroneous, 284. 
Copyhold, marriage, 78, 120. 

heir, 78, 120, 364, 395. 
fine, 168, 236. 

trusr, admission, 300, 331, 346. 
Costs, provisional assignee, 74. 

oepositions, misrepresentations, 133. 
security for, 149. 
ofwrit,168,219,250. 
attorney, 182. 
new regulations, 282. 
interlocutory, enforcing, 358. 
of chancery creditors. 372. 
new regulations of, ^0. 
Covenant, insurance annuity, 219, 283» 

ejectment, 300, 330. 
Courts, building new, 31 1. 
Counsel, speeches of, proposed alteration, 

limitatiott of, 231 . 
Credit, representalions toprocure, 339. 
Criminal Justice, delavs of, 290. 
Currants ingenuity, 332. 

Death, punishment for thef^ 

bill to abolish, 389. 
Debtor, assignment, 74. 
DedaFations, new rules, 16, 62, 103. 

original, 80. 

conditional, 98. 

%vaver, 281. ,. 
Deeds, cancclliiifg, 300, 329. 
Depositions, practice, 343. 
Devise, 379. 

copyhold, 30. 

freekokls,78, 119,203, 217. 



Devise ^conii/tued), 

residue, 152, 235. 

entail, 395. 

implication, 395. 
Discontinuance, 246. 
Disputed decisions, 7, 93, 262, 292, 356, 
Distribution, statute of, 331, 362. 

Ecclesiastical courts, proposed alterati«M, 3/2, 

386,402,421. 
Ejectment, servfce of declaration, 29, 60. 
by elegit creditor, 77- 
costs, 80, 167. 
notice, 266. 
new rules, 379. 
Elisor^ 76, 118. 
Elo<}uence, judicial, 316. 
Equitable assignment, 45* 
Equity decrees. Lord Plunket's bill for exc« 

eating, 130. 
Errors, popular legal, explained, 63, 104. 
Estate, life, limitations, 315, 346. 
Evidence, 79. 

drcumstantiaU 348* 
illegitimacy, 428. 
Ezcheouer motions fur new trials, 43. 
Ezecuuoo* #i»./tf. L48. 
Ji./a. 2.i6. 
cff. sa. 280. 
Executioners, 80. 

Executor, statute of limilaUons, 116v 
distribution. 219, 299. 
comttiiaaioQ, 265. 
inventory, 219, 299, 
debt, 331, 362. 
creditors, 411. 
Extravagance, laws agabst, 104. 

Feme covert, 79, 151, 203, 218, 39R 
Filiation, 30, 47, 167. 
Fine-acknowledgment, 98. 

covenant to lew, 395, 427. 
France, laws of, 33/, 401. 
Fraudulent preference, 68. 
Fk-tendly Society, inrolment, 428. 

Game hct, remarks on, 33, 176, 261. 

laws, reputed manor, 63, 102, 203. 

trespass, 63, 250, 331. 

keeper, 63, 102,203,332. 

manor, not free warren, 268. 

fresh pursuit, 428. 
Garrow, Sir Wlliam, 253. 
Good will, assignment, 396, 427. 
Grievances to the public and the profession, 

198, 237. 303. 
Guarantee, 47» 283, 314, 346. 
Guest, innkeeper, 45. 



Habeas corpus, 398. 
Hackney coach act, 124. 
Hale, Str Matthew, 168. 
Hart, Sir Anthony, 1 19, 136. 
Heidelburg Stuilent, Letters of, 397. 
Heir, reversion, 78, 183, 217. 

devise, 347. 377, 427. 
Holroyd, Sir G. S., memoir of, 72, 
Hp^e race, referee, 75. 
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Household furniture, bequest of, 31. 
Husbaod and wife^ 43, 

Idiot, settlement, 9?. 
Imparlance, common bail, 75. 
I mprisonment for debt, 337» 371. 
Infant trader, 80, 167. 
Informer, 214. 
Injunction, jurisdiction, 326. 
lunlceeper, ffuest, 45. 

liability, 219, 367. 
Inns of Court, ravenuerof, 72> 121, 169, 269, 

333, 415. 
Insolvent debtor, 16, 76, 103, 250. 

collusion, 132.' 
Interest, paying money into court, \4i 

aMolute, bequest, \nH, 58. 
Interpleader act, 65. 
Iri^circmt, Gonnaught, 412. 

Jones, Sir William, 300, 368. 
Judges' votes at elections, 15, 136. 
Judgment, trover, bar, 204, 235* 
Judicial characters, 253. 
Jurisdiction, Injunction; 326. 

Kmg's Bench, arrangement of business, 28. . 
decisions, /Mrm»« 

liandlord and Tenant, 267'^ 

yearly tenftacy,pb8sesak>p^ 291, 313. . 

distress, 220. 

quitting possessiott, 251, 313* 

insolvent, 251. 

recovering possession, 251, 313. 

lease, covenants, 236; 267, 313. 

taxes, 236^^3.^ i i. \ 

rent, bill of sale, 331, 362. 

breach of covenunt, 331,. 347, 363, 378. 

covenants, 347» 37S. 

lease, 347- 

rent, bond, 348. 

payment of, 348, 378. 
furniture in settlement, 379, 410. 
lease, forfeiture, 41 1. 
notice to quit, 79, 136, 217* 
distress for rent, 79, 218. 
dilapidations, 79, 136, 203, 217. 
costs, 95. 

garden fixtures, 79, 136, 21.7« 
rent, sheriff, 168, 217. 
insolvent, 168. 

commencement of. tenancy, 183, 218, 
313. 
.Law, state of, enquiry into, X2* . 
and general reading, 104. 
Clerk's Sodely, 1&, 197. 
Institution, 135, 215, 409, 427. < 
Lawyers' saint, 364. 

{(ood editors, 48. 
m parliament, 67. i 

phraseology, 412. . r 

Leases by mortgagor and mortgagee, 139. 

covenants, 236. 
Lectures at King's College, 24, 36. 
Legacy duty, 396. 
Legislation, defective, 399. 
Limitations, statute of, 96, 204, 235, 236, 283, 

299, 313, 314, 329, 363, 395. 
Lunacy, commission of, 164. 



Maintenance of grandchildren, 347. 
Mandamus, costs, 232,292, 424. 
Marriage, promise of, 30. 

mfant, 48. 

settlement, 1 16, 331, 363, 3/9, 395, 
428. . 

act, 247. 
Master and servant, ^36, 314. 
Messengers' fees, 198. 
Misnomer, bail bond, 296. 
Money pakl into Court, 14, 374. 
Mortgages, transfer of, 30, .62, 1 14, 152. 

trust, 75,217. 

bond, 364. 

discharging, practice, 378. 

colonial, in trust, 396, 411. 

Ne eaeat regno^ practice, 29. 

Niiiprwi^ inconvenience of transacting business 

at, 135. 
Noiproi, 60. 

Notes of the week, pauim. 
Noy, Mr.^^00^ 

Official assignee, removal, 297. 
Ordeal not abolished, 252. 
Outlawry, 359. . 

• » 

Park, Professor, his lectures, 24, 36. 
Parochial registers, 220, 236, 299, 357*358. 
P^rtnenhip, acquiescence, 58. 

bill of exchange, 184. 
good .will, ,219/ 
title-deeds, 219, 283. 
Perjury, 283. 

Pteirys, trial of, ,291. . « 

Pleading, executor, 14fti 

variance, 14. 
Poets, legal, 220. 
Political unions, law as to, 52. i 
Popular legal authors, 49. 
Power of sale, 32, 62, 103. 
execution of, 117. 
of appomtment, 180. 
of attorney, 204, 235, 363, 395. 
Postmaster, action, 204, 249. 

charges, 204, 249*, 
Practice, 75, 93, 283. 

when Sunday rejQkon^, 145. 
rehearing, 146. .,. 

diet non, 68, 219, 251, 299. 
limitation, of counsel, 231. 
service of process, 281. 
Practkal poinu of geoeiiil interest, 4, 68, 85, 

110, 155, 266, 305, 339^ 385. , 
Pr^munire, 119, 151. 
Printer, action by, 214. 
Prisoner, 74. 

Probate duty, debts included in, 7. 
Process, serviceable, 327. 
Promissory note, 219, 267, 299, 314, 331, 347, 

362,378. . : 

Puis darrein continuance, li66. 
Punishments, Anglo-Saxon, 184. 

Quo minus, service, 297. 

Real property bills, 399. 
Receipt stamps, 243. 
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Rector, power of, af^iirost, 219/299. 
Receiver, pravtke, 40^. 
Recovery, vouchees, r49. 
giifTerinfi:* 412. . 
lU^bTmbUi, 193 . 

in the coinDionwefthh, 204. 
Registry of deeds, practical -suj^gMtioiit regard- 

objections to, 88, ^86, 370. 
in«cis,129. 

atitidpated di^batt dn» 207- 
. . oik the exnMmcf ot^ \St, 
de6,d69»d9l,4l8. 
RemiDisceat, the legal, 5. 
Registration of bitlAM' bill, 973. 
Rent, b«ikriif«, 29, 279. . 
Retainers, ancient, 236, 

practice, 346, 347; ' 

Repiii«,dli 

Review, commission of, 293, 344. 

Reviews: ^ 

Leigh's Game Laws, $7- 
Eagle's Legal Argument on lithts, 85. 
Coventry's Conveyancer's Evidence, 86. 
Montagn's Baalcirupt Court Aet, 1 tO. 
The New BankniptAcc, by a Banittw, 1 10. , 
The Bankrupt Ac^ 1 10. . ^ . 
Sturgeon's Bankrupt Act, 110. 
WhishaW'slAW Dictldiiacy, 16^ • ,' [ 
' l>opd Henley's Digest of the Baakretat. 
Uw, 190. 
Stewart's Law and Practice of the Bank- 
ruptcy Court, 190. 
Dowling's Collectioa of Statutes, 196. 
Sir O. Woiod on Tithe Uw, SSH, . 
Chance on Powers, 27^» 
Wilkinson's Letton*, 352. 
Crisp's ConTevancei'e Qidde, 368. 
Austin's ProTince of Jurisprudence deter- 
miufd,4l6. 
Romilly, Sir Samuel, Rfe of, 349, 381. 
Roscoe, William, 262. 
ftules, on the new, 30b- > 

ofHilaryteHn,224. 
notes on, 238, 275, 2^, 
queries on, 346. . ..'. 

of Easter tem, 405. 
S|vings banks. 180. ' - 

Scire faok$, 45, 18^. 

practice, Sunday, 134. 
fntenel, 204^235) 
Sentence of death bdl, 362. 



Servant, dismissalof, 206. 
Settlement, reotitig, 134, 363^ 395. 

certiloale, 1^. 
Sheriffs' liability, bankru^t^ ^1 . 
Sheriff, regulation of expeiwee biH, 308.* 

interpleader act, 310. « 

sup's register, 315. 
Simony, 396. 
Sittuigs, 

Lord Chancellor, 150,-229, 364. 

Master of the Rottfi 14, 179, 40&. 



Vice Cliancelfor, 150, 229; 364^ 

King's Bench. 163, 230, 379. 

Common Pleas, 164, 379 

Exchequer, 164, 379. 
Summonses, decieibne on; 29. 
Special pleaders, fees 0^236. 
jury, <lelay, 149. . ' 
Stamp duty acts, remarks 6n, 157, 210, 243, 

321,355. : '.' 
settlement, 268. 
Statutes, construction, of, 117. 
SogdAi,^Sii'Edwnrd, 49. 
Sunday excursions, 256. 
taxes, 2116.; ■ - ' . 

refitogtopay, 12 

Temple, 16, 32. 

library, 16. 
old hall, 12; ' 
organ, 32, 120. 
Tenancy, joint, 231, 300, 338 
Tender, 48. [ / ' 

country notes, 61. 
new demand, 79, 152. 
Term's and returns; 132, 315, 346. 

outstanding, 300, 330. 
ritle,^230. 

deeds, roottgige, ^200 
double in exchanged lands, 291, 342. 
^.. to encroachment on Waeees, 367 • 

Tithes, netting OQC, 3^ 102: 

rate, new assessment, 148. ' 
composition, 220. 
Tolls, title to, 309. 
Trades, agreonent not to carry on, 4. 
Treating aet, 232. 
IMals, remaricable, 41, 56, 127, 139^ 160, 212, 

277 291. 
Tniatees^ liability, 15, 213. 

appointment, leaae, ^16, 394.* 
inspeetion of deeds,>408h. 

Vendor and purebaser^ 78; 136, 165, 231, 359, 

392. . . • 
Venue, change, 76. • • 
Vestries' act> 10i>. • . « . 

■mendcnenc biU, 206. 



» ♦ t • 



\ 



Under-sheriffs, 329. 
Usury, 306. . 

Wagers, legal and illegal, 380i 
Warrant ofettoMiey, praotaoe> M. 
Waste lands, encroachment oni'367. 
Watercourse, 347. 
Will, copyhold, eootsaet,sarreDderv 59. > 

eontingenMi, 78^ 1^ 216. 

aOlioitjr, 200. 

repuhllcadoB, 245. 

devise* lierol evidence^ 263. 

nuncupative, 379, 4|0. 

repubncaUon, 411. 
Witneeaes,eoniiDl8ikHiloeMaifte, 155. 

• » * * • ' 



W. Poplf I ih\vna\ <7* ChulBtqr Laac. 
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